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lOfclaiiA  ia*blcliw«  fiml  tlm  tMm- 
It  ol  the  «riite.  Mjtlioloey  having 
the  natural  ptiilosoptir  of  th«  earlr 
world,  Bud  eterj  asseail>lAs«  of  nten  haring 
its  own  Kod,  the  oriKina]  ImaU  nf  huima 
ItHodstion  wma  religtfm,  aod  tho  portictiMtiCKi 
ncwniiion  of  ft  mealpNpAnd  Inhonoarof 
Hm  ho\atl\<M  god  ma  tbe  srmtml  of  tbe 
niuuititr  of  wonbip,  atid  of  iia  muUing 
inl.  Dec^ued  uumton  wen  wonbippcd. 
ltd  as  their  uhtt  were  kctuolly  hniteil, 
wer«  fttmined  to  be  bo,  bctuuth  the 
it  heciuiie  a  sort  of  domMtic  altKt, 
;  tlie  fuel  kindled  opon  it  wae  rt  tioly  fitft 
ihooH  fkthoi  wosliotb  its  head  and  its 
'prieet.  aod  his  power  won  hlwolttte  over  tlte 
fuitily  *nd  the  attxk,  the  produce  of  the  Uud 
nnd  tho  Uboiit  ol  hiftBal>joct«,  hit  umpond 
rule  aiid  hU  BpiritoKl  Ruthority,  which  were 
indiBflolably  conuecteil,  devolvingoiithi^betr, 
"Vathcr"  and  "mother"  were  worda  which 
ancfeutlr  implied  far  more  th^n  mete  relatioii- 
iht\i.  Kjich  wa«  «  title  of  dignity,  and  ths 
uriitiay  oL'jectoI  even  bouMbold,  or  corpo 
»  aa  tho  matDtenance  of  it«  snooeaaion, 
iiijt  provided  for  by  adoption  oc  ap- 
liuiiitnifnt  where  there  waa  no  iMOQ  from 
the  iDnrrinB".  "The  root  of  father  is 
'  pa,'  which  inenria  to  aupport  and  pro- 
tect." aiid  when  expanded  into  Pater 
hy  the  Roiniui8  it  still  impUed  the  hend 
of  a  hnoae,  even  although  he  might 
happen  to  ift  duldlewi;  for  "  tbe  familiar 
expreaiion  Fain-  Familia*  correlated  the 
Fttmilin  ot  h[>u.«4'hold,  tlie  body  of  dejion- 
ilei)t«  o<i-r  oiiiirli  the  P9tte  ptMidea,  It  ia 
nearly  rIlVIl^fl[Imt  lo  otii  word  lord,  in  it^ 
otlctitid  Miise  of  the  '  HUford'  ot  loftf-t(iv-&r." 
nere.  then,  we  hare  what  the  primitive  cell  i» 
to  the  future  plan»,  luiii  wc  cannot  do  better 
tliAn<iuol«  Dr.  Ueiirn's  recapitulution  o(  hh 
line  of  research  aitd  arKTiment  from  thia  point 
dowu wards ;  i»erel>  reinurkinc  that  eavh  link 
in  the  chnin  of  the  latter  w  wrided  togetlier 
y.K\\  th«  atmoti  CUV.  akill.  and  patience  ; 
that  t>ypoth«ai8  and  nMamptioiu  v«  con- 
a^Kuous  l>r  thnir  absence;  that  tlie  writor 
in'.L.-.  .^ir,'  i,f  his  Kiixind  before  taking 
I'l  advara-o  ;  and  that  there  ia  u 
.  iilance  of  illttatratioa  aa  ia  com- 
th  thij  atvtdance  ol  a  diqilay  of 
<"    '   ri  for  emdiiion'a  aake : — 

J  all  the  Aryan  nntioiui,  the  early 
their  iiutitulioiia,  no  fat  as  It  con 
icenifril,  agreea  iu  wrtaiujwrltciilara. 


'I'lie  hoU-seHOTI.  in  t!;e  (ieti»'''^in  wnicli 
ptidrut oured  to  Oujuribe  il,  ia  tliu  pr 
unit.  Ihis  hod}'  i»  sovarned  by  a.  > 
jathcr  with  imprcnie  nuthuritr.  tt«d  ror, 
Visea  the  house  miwher.  the  >,hil.In!n,  ir 
alavea,  and  tbe  deifi.Llciiw.  I'y  il.--  ii*tiir^ 
eipaitfuon  of  the  UouaehoM  kni*  arc  tomiol ; 
and  these  kino  in  turn  fonii  within  tlioni- 
aelvea  ainallet  lwdi*«  of  near  kiriainnn.  inter- 
mediate, aail  weie.  between  the  Uuutobold 
and  the  MiLire  kin.  Tho  kins  n'er«  known 
t.y  their  rcupertivc  namen,  lutuallj  — probably, 
indeed  in  variably— patronymic*.  Adivtioctioa 
of  ranks  prETuiled  amoiiK  the  freemen, 
acronliiie  to  their  membership  or  noo- 
mcint>er»lup  of  a  kin :  and  probably, 
to  ftomc  VJiteitt,  between  the  kina  Cbem- 
selvefl,  nccordinB  to  tfco  purity  ain!  lon^ilh 
of  their  descent.  Kaoh  kin  wus  settled  u]-oa 
a  portion  of  land,  wUob  it  owned  in  lU  <.\>1- 
b-ctive  impacity.  Il*  inenibets  liT«<l  lotcetUer 
in  vilIni;eH,  in  which  each  household  hrld  in 
full  proi^rty  a  hoflSe  and  pirden.  The  orabls 
land  WM  cuUivated  incoromcm  ;  the  produce, 
when  the  Itousebold  continued  umlivkled,. 
beini;  sliarcd  amonc  its  memhera,  and  wlieu 
R^pornle  hoaMbolda  were  formed,  livoomintc 
the  separate  property  of  each  houitehuld.  TJ»e 
piisiurelimdH  were  undivided,  and  lbi?amiiuiit 
of  cattle  that  each  household  niiuht  •lep.%HtMre 
was  Henled  by  ccrUtn  rulea.  Such,  brictly, 
were  ttw  main  faaturea  of  archaic  nociety  at  a 
pvrivd  before  anythinc  rceemblhiji  itolitical 
uislitutioiis  were  formed." 

I'p  to  this  point  Pr.  Heam  hna  been  de- 
striibins  the  nomuil  Rrowthof  thepntnittve 
asewialjon,  whirh,  Htartinr;  fri>i»  A  siusle 
luiiDu.-holil  eipandi-d  iittij  a  Joint,  undivided 
bouaehold.  wltich  s«p«ated  into  several  re- 
Inted  houiteholdn,  which  t>e<.ame  a  kin  or 
clnn.  "  lintnan  uwociation,"  he  ohnerTM, 
"  iin.'8vnlfl  itself  to  archaic  man  m  the  form 
of  a  boiuehold,  and  that  household  ia  ar- 
nuiged  un  certain  definite  prindplea.  There 
is  no  tWMfiiing  u|ioii  the  nialtar.  no  baUuvc- 
■nsd  powers,  no  calculation  of  lb«iptttlcn 
happtneaa  of  the  greatest  number.  They 
iH-iept  tlie  one  familiar  form  oa  an  ordinance 
of  nature,  and  they  ito  more  deaire  u>  inno- 
vate upon  it  than  Ibey  think  of  altering 
their  ataturc  or  cfaaogiiin  the  colour  of  their 
akin." 

With  what  ronttitutei  tbft  MOoud  divi< 
lion  ol  tho  work  we  aball  take  an  oppoc* 
tonity  of  dealius  on  u  future  occaaiOHt  and 
we  mar  contratubte  tlie  public  on  the 
almost  tf  mnluneons  appeoitnce  of  two  Bucb 
important  worka  as  Or.  Heara'a  Arvan 
Hwtehobi  and  Ut,  Brovi;b  Smyth's  Ai^ri' 
?rw»e/  Ykiwia. 
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INTRODUCTION. 


T  pROPiiSK  to  lUtfcribe  the  rim  and  the  progresa  of  the 
principal  instituiioua  that  are  common  to  the  nations  of  the 
AryaA  race.  I  shall  endeavour  to  illustrate  the  social 
organiitation  under  which  our  remote  furefathcra  lived.  I 
sh&U,  so  far  au  I  am  able,  trace  the  modes  of  thought  and  of 
feeling  which,  in  Uicir  mutual  relaUons,  intlumiced  their 
condnct.  I  Rhall  indicate  the  gemis  of  those  institutions 
which  have  now  attained  so  high  a  development ;  and  I 
shall  attempt  to  show  the  circurastancea  in  which  political 
society  took  its  rise,  and  tlie  steps  by  whicli.  in  Western 
Europe,  it  supplanted  its  ancient  rival. 

My  subject  IB  conHiied  to  the  institutions  of  the  Aryan 
race.  I  do  not  offer  thej«e  pages  aa  a  contribution  to  the 
hiatoty  of  culture.  I  Jn  not  seek  to  propose  or  to  support 
any  aystem  as  to  the  origin  or  the  evolution  of  man.  With 
tlie  theories  that  have  been  advocated  on  these  .subjects,  I 
am  not  now  concerned,  and  I  express  no  opinion  upon  them. 
r  oidther  affirm  nor  deny  their  truth.  I  seek  to  investigate 
the  early  history  of  the  institutions  of  one  family  of  the 
human  nu'e,  and  to  follow  that  im^uu-y  so  far  only  aa  there 
ia  positive  evidence  for  our  guidance.  Even  witliin  these 
(tmita  the  Rubject  ia  wide  enough  and  grand  enouj^h  to 
warrant  a  separate  discussion.  That  family  of  natiumt  of 
which  1  write  is  confesse<Uy  the  foremost  in  the  world.  It 
includes  almost  all  tlie    nations  of  Europe.     It  includes 
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the  Empire,  once  so  great,  of  Penia,  and  the  molti- 
tudinous  tribes  of  Hi  iiduKtan.  Its  history  is  iiioce 
glorioQs,  it9  renown  is  more  diifuscd,  iU  progress  in  science 
and  in  art  Is  more  advanced,  its  religion  is  more  pure,  its 
politics  and  iiH  laws  are  more  beneficent  and  more  just,  than 
those  vhich  prevail  elsewhere  upon  earth.  It,  too,  is^that 
great  mother  of  men  by  whose  sons  vast  continents  have 
been,  and  still  are  being,  won  from  the  wildness  of  nature, 
and  converted  to  purposes  of  human  use  and  human  enjoy- 
ment. By  their  strong  arms  and  their  bold  hearts  the 
aspiration  of  Poseidon*  has  been  fulfilled,  and  the  Aryan 
name  and  the  Aiyan  fame  have  been  borne  wheiievcr  Eos 
fiheds  hor  rays.  The  early  liistor}'  uf  such  a  race  is  worth 
an  inquiry  for  itself.  Except,  then-fort',  when  it  is  necessary 
to  prove  the  present  existence  of  some  social  force  which  haa 
ceased  to  operate  among  ourselves,  I  have  uiiiitted  all  uutice 
irf  noD-Arj-an  peoples.  If  no  conclusions  be  drawn  wider 
than  the  premises,  if  the  assertions  made  be  limited  to  Aiyan 
men,  no  reasonable  objection  can  bo  taken  to  this  course. 
We  thereby  sacnfiee,  indeed,  much  Vhat  is  of  interest,  and 
detract  much  from  the  pretensi<Jns  of  our  inquiry  to 
sdentific  rank.  Yet,  if  we  lose  in  extent,  we  gain  la 
accuracy.  Our  evidence  as  to  early  Aryan  institutions  ia 
far  superior  to  tho  evidence  respecting  the  institutions  of 
any  other  people,  except  the  Hebrews.  Must  of  oiu*  know- 
ledge of  other  races  rests  upon  the  unsupported  testimony 
of  travellers  or  sojoumcre.  Of  these  persons,  many  had 
littlo  competency  as  oWrvcra.  Even  where  the  skill  of 
the  observer  is  undisputed,  the  difficulty  of  communication 
between  men  whose  intollocts  are  on  a  different  level,  the 
difficulty  of  explaining  in  a  strange  language  strange  and 
complicated  customs,  and  the  fact  that  the  information  thus 
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acquired  reJ&tes  to  coDtcmpomneous  matters  only,  and  docs 
not  profess  to  explain  preceding  states  of  society,  all  tend 
to  diminiah  the  value  of  the  ovidenco.  In  the  case  of  such 
tetttimony,  even  though  it  be  the  best  of  ite  kind,  we 
an;dou.sly  look  for  some  corroboration.  This  corroboration 
is  attuned,  in  a  special  degree,  in  the  caae  of  the  Aryan 
nations.  For  thorn,  or  at  least  for  some  of  them,  we 
possess  trustworthy  records,  both  direct  and  incidental,  of 
their  modes  of  life,  their  beliefs,  and  their  manners,  for  a 
period  extemllug  backwards  for  3,000  years.  Not  only  are 
our  materials  richer,  but  they  have  been  more  thoroughly 
treated,  and  are  more  ready  for  use  than  those  which  exist 
in  any  other  case.  And  for  the  Arj'ans  alone,  the  recent 
science's  uf  C'ouiptLrative  Pliilology  and  of  Comparative 
Mythology  have  thrown  new  and  welcome  lights  upon  the 
remote  past.  Further,  ihe  Ai^'ans  form  a  well -marked 
ethnologic  division.  Even  if  fui-ci^m  (elements  sometimes 
preaent  themsclvee,  the  main  influencing  forces  arc  homo- 
geneous. We  can  pursue  our  inquiries  without  being 
disturbed  by  the  appearance  of  that  unknown  and  inuneasur- 
able  quantity  termed  race.  ^\^en  definite  eonchisions 
respecting  the  primitive  Aryan  culture  have  been  established, 
these  conclusions  may  hereafter  receive — indeed,  wo  may 
confidently  anticipate  will  receive — a  much  wider  ext<!naion. 
But.  in  the  present  condition  of  our  knowledge,  it  is  prudent 
to  avoid  all  disturbing  iiifiueuccs,  and  to  traco  as  fully  aa 
we  call  those  lines  upon  which  the  great  edifice  of  Western 
dvilization  ha^.  in  fact,  boon  built. 

For  thuse  reasons,  1  have  assumed  aa  my  starting  point 
the  earliest  state  of  Arj-an  society  of  which  we  have  any 
distinct  historical  proof.  How  that  .state  l>egan,  or  what 
were  its  antecedents,  I  do  not  inquire.  Doubtless  .si.>ciety 
bad  a  beginning  upon  earth  aa  well  as  life  itseli'.  Whether 
these  bc^unings  are,  or  are  not,  discoverable,  I  do  not 
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pretend  to  say.  But  ftll  of  tnith  that  the  foUnwing  pagea 
contain  will  remain  true  in  whatever  wa^  suciety  W^n,  or 
whatever  may  have  been  the  antecedfinte  of  our  race. 
The  other  eslreme.  however,  of  our  inquiry  is  more  difficult 
to  mark.  The  stream  of  history  not  only  broadens  and 
deepens,  but  aX^o  iMviden  as  it  flawa  down.  I  do  not  say 
that  a  history  of  Aryan  civilization,  or  even  a  gener^ 
hiatory  of  the  Aryan  race,  is  an  impossibility ;  but  it  is  a 
tsak  wtuch  I  have  no  intention  to  undertake.  All  that  I 
propose  is  to  examine  the  structure  of  our  archaic  aotriety, 
and  to  indicate,  if  1  cannot  fully  trace,  the  process  of  its 
development.  That  development  has,  of  course,  varied 
with  the  circumstances  of  each  people.  I  can  but  illustrate 
\ta  mother  form,  and  note  the  mdiments  of  our  present 
inatitutiona  I  have  thus  to  dei^cribe,  first,  thu  clan  system, 
which  was  the  original  type  of  Aryan  society ;  and.  next, 
the  rise  of  political  society,  and  its  relation  to  the  carliq^ 
system.  With  the  complete  establishment  of  the  later 
form  my  tn^k  is  done,  and  I  leave  to  others  tlie  narration 
of  the  complex  fortunes  of  the  State. 

In  all  its  leading  characteristics — political,  legal,  religious, 
economic — archaic  society  presents  a  complete  contrast  to 
thai,  in  which  we  live.  There  was  in  it  no  central  govern- 
ment, and  consequently  there  were  no  political  organa. 
There  was  no  law  to  make,  and  there  was  none  to  be 
cxocuto<l.  Thero  were  neither  parliamenta,  nor  courts  of 
Justice,  nor  executive  ofiiceiB.  There  was  no  national  church 
The  great  bulk  of  property,  not  only  as  to  its  tenure,  but 
aa  to  ita  enjoyment,  was  in  the  hands — not  of  individualK, 
but  of  corporate  households.  There  were  few  contracts, 
and  no  wills.  Men  lived  according  to  their  customs.  They 
rwfived  their  property  from  their  fathers,  and  transmitted 
it  to  their  heirs.  They  were  protected,  or.  if  need  were, 
avenged,  by  the  help  of  their  kinsmen.     There  was,  ui 
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short,  nciihor  individual  nor  State.  Hie  clan,  or  some 
asBOciation  foondijd  apon  the  model  of  the  clan,  and  ita 
subdivisions,  filled  the  whole  of  our  forefathers'  social  life. 
Within  its  limits  was  their  world.  Beyond  it,  they  could 
find  no  resUng  place.  For  the  origin  of  this  clan  relation* 
we  must  ascend  a  long  way  in  the  history  of  the  buinau 
mind.  It  ih  due  neither  to  force  nor  to  fraud,  nor  to  any 
calculation  of  personal  advanta^.  It  has  its  source  in  the 
sentiment  of  religion.  In  archaic  society,  the  one  unfailing 
centripetal  ri>rro  was  community  of  worship.  Ait  many  aa 
were  forms  of  wor^ihip,  no  many  were  the  aasociationfl  of  men. 
Where  men  were  associated,  there  a  special  worship  is 
found.  The  syudiol  pf  the  common  worship  was  a  meal 
flhiuTiHl  in  Jionour  of  the  Deity.  Of  these  various  worahipe, 
probably  the  olilest,  and  certainly  the  most  persistent,  was 
the  worsliip  of  the  Lares,  or  house  spirits,  or,  in  other  words, 
deceaaed  ancestors.  Tlicso  spirits,  together  with  their  living 
descemlantR — whether  natural,  or  adoptive — in  their  several 
ranks  foruieJ  collectively  that  corporate  body  wliich, 
though  it  is  known  by  a  variety  of  names,  I  liave  called  tho 
hoasehold.  Over  the  household  the  House  Father  presided, 
with  powers  limited  only  by  the  custom  of  his  race.  He 
was  gi-nemlly  the  eUlest  male  of  the  line.  He  represented 
the  household  in  all  external  dealings.  He  was  charged 
with  the  management  of  its  property  and  with  the  celebra- 
tion of  its  worship.  Sooner  or  later,  when  the  household 
became  inconveniently  large,  it  spontaneou-sly  Jivideil  into 
Mveral  households,  all  related  to  each  oth^r,  but  each  having 
a.  separate  existence,  each  holding  distinct  corporate 
property,  and  each  maintaining  its  special  worship.  The 
continued  increase  of  these  relaU^d  households  gave  rise  to 
the  clan,  the  form  iu  wliich,  historically,  our  ancestora  first 
become  apparent  to  us.  This  wider  association,  which 
naturally  resembled,  in  many  respects,  the  household  of 
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which  it  waa  the  expaiision,  iiiiirked  the  boundary  line  of 
human  sympathy  in  the  archaic  worKl.  Within  the  clan 
there  were  the  truest  loyalty  and  devotion.  Beyond  the 
clan  there  waa  at  best  al«solute  indiffurenee,  and  iwually 
active  hostility.  The  clan  was  settled  upon  laud  of 
which  it,  in  its  corporate  character,  hrA  the  excluAive 
ownership,  and  which  it  shared  among  it«  members 
according  to  certain  customary  niles.  It  possessed  an 
organization  sufficient  for  its  ordinary  wants,  and  was 
essentially  autonomoos.  It  had,  too,  its  gradationn 
of  rank.  Every  clan  contained  n'>blcs — that  is.  men  of 
pure  blood  and  of  long  descent,  and  free  men  whose  blood, 
thotijfh  gooti,  was  not  maintained  through  tlie  necessary 
number  of  generations.     But  it  contained  othen  Itefiides 

tthe  men  of  pure  blood.     These  were  dependents,  varying 

^  d^ee  from  the  honoured  giiej^t  to  the  mere  slave. 
Some  of  these  dependents,  who  were  personally  free,  and 
were  settled  on  the  land,  acquired,  by  a  i-esidenco  extending 
over  three  gonerationH.  rights  of  inheritance  in  the  soil; 
and  coiild  not,  according  to  general  custom,  be  removed 
from  their  holdings  so  long  as  they  performed  their 
customary  duties.    But  although  property  was  thus  generally 

^held  by  corporate  households,  a^ncies  were  at  work  which 
ided  to  introduce  separate  interests.  'Die  old  customs 
were  inflexible.  They  admitted  of  no  deviation,  and  of 
no    extension.       Accordingly,    their     ruloe    of     property 

^applied  only  to  certain  specified  objects.  These  objects, 
icludiug  generally  the  house  and  the  land,  with  certain 
rights  Incident  thereto,  and  the  instruments  of  cultivation, 
leacendcd  from  father  to  son.    They  were  the  corpus,  bo  to 

■ppeak,  of  the  household  estate,  and  were  intended  to  be 
inalicnablo.  But  nther  kinds  of  property,  othonviso 
acquired,  were  not  within  tlie  custom.  Two  kintis  of 
pn^rty  seem  thus  to  have  grown  up  together,  both  of  wliich, 
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in  Kg&rd  to  different  objects,  might  co-exist  in  tbo  6ame 
person.  Thus,  although  all  households  had  their  respective 
shares  in  the  common  estate,  one  household  might  hecume 
much  richer  than  another.  In  a.  time  when  there  were 
fow  markets  either  for  the  sale  of  surplus  produce  or  for 
the  purchase  of  objects  of  desire,  the  larger  part  of  any 
superfluous  wealth  was  naturally  expended  ui  the  maia- 
tenance  of  permanent  retainers,  or  in  the  occasional  supply 
of  food  and  equipments.  Tlius  we  have  two  iobtitutiuns 
^the  village  community,  and  by  its  side,  in  favourable 
conditions,  the  enlarged  independent  household  under  the 
absolute  control  of  its  head.  Such  apparently  was  the 
form  of  the  society  in  which  lived  the  common  forefathers 
of  the  great  nations  of  Western  Europe.  In  their  ori^nol 
honm  in  Centi-al  Asia  they  lived  much  as  the  Rajp6t  clans 
now  live,  as  the  Highlanders  lived  two  centimes  ago,  as  the 
Romans  lived  under  their  kings,  as  the  Athenians  lived 
before  the  time  of  Solon.  Tliia  was  the  germ — even  yet  in 
some  places  discernible  in  its  original  form — from  which,  by 
lineal  descent,  came  the  Euipiru  of  Rome  and  tlie  Empire  of 
Byzantium,  the  chivalry  of  the  Latin  nations,  the  restored 
sceptre  of  the  united  Fatherland,  and  the  long  glories  of 
the  British  Crown. 

These  clans  gave  rise  to  new  combinations.  Sometimes 
they  fonned  the  model  for  other  associations  more  or  less 
lasting,  which,  although  the  motive  for  their  establishment 
varied,  always  a-ssumed  the  form  and  followed  the  rules  of 
a  brotherhood.  Sometimes  new  and  kindred  clans  arose  in 
thft  ordinary  course  of  evolution,  and  acknowledged  an 
inter-gentUe  relation  similar  to  the  relation  which  existed 
between  members  of  the  same  clan.  Sometimes  separate 
clans  combined,  either  for  temporaiy  objects,  or  with  the 
intention  of  a  permanent  alliance.  One  of  these  forms  of 
nnion  gave  rise  to  what  we  call  the  State.    Between  the 
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different  coaleacing  bodies  a  tnie  integration  took  place, 
and  the  aggregate  acquired  a  life  separate  from  the  life  of 
its  several  component  parts,  and  ultimately  superior  to  it. 
This  union  v/an  at  fii-st,  like  all  othcm,  personal,  bnt  finally 
became  territorial.  The  tie  that  held  the  society  together 
was  not  the  fact  of  a  common  descent,  or  even  the  fact  of  a 
common  worship,  but  the  fact  of  its  occupation  of  a  common 
country.  Early  political  histniy  consista  mainly  of  the 
narrative  of  the  relations  between  the  clans  and  the  new 
body  to  which  they  had  given  rise.  'ITie  great  example  of 
this  process  is  found  in  the  history  of  Roman  law.  both 
because  Rome  wa-s  the  earliest  example  on  a  large  scale  of 
a  true  State,  and  because  the  results  of  that  prfjcess  directly 
and  larg^i^ly  influL>nced  the  history  of  mfHl«-ni  Kurope.  I 
have  tlierefore  endeavoured  to  compare  the  two  annlugoua 
social  functions — Law  and  Custom  ;  the  one  belonging  to 
Uie  State,  the  other  holding  a  similar  place  in  relation  to 
the  clan.  1  have  sought  to  trace  the  early  history  of 
prop4?rty,  and  the  gnwlual  growth  of  the  supremacy  of  law; 
and  1  have  followed  the  sinking  fortunes  of  tlie  clan  until, 
all  over  the  ancient  world,  the  State  shone  forth  sole  regent 
of  the  social  sky  in  tlie  unclouded  splendour  of  the  Julian  line. 
The  discovery  that  Moeiety  may  Iw  organized  utlierwiso 
than  politically,  and  that  our  own  political  society  includes 
among  its  antecedents  such  an  organization,  will  ultimately 
lead  to  a  reconsideration  of  some  important  departments  of 
bimian  knowledge,  llie  earliest  and  the  moat  conspicuous 
and  the  must  extensive  changes  may  be  expectetl  in  history. 
The  tale  must  be  told  over  again,  and  from  a  different  point 
of  view.  Narratives  which  pre-suppoae  the  exifitence  of  a 
state  of  society  similar  to  our  own,  and  of  similar  motives, 
cannot  be  set  right  by  a  few  noiea  or  Cftrreetions.  Tho 
Btand-pomt  must  be  changed,  and  the  old  materials  mast 
under  the  altered  light  be  studied  anew.    Still  more  iluin. 
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in  general  history  the  nucesHtty  for  recoiiKtrucUoii  nppt.'4ir» 
in  the  history  of  hiw.  Iaw  is  a  secondAiy  phoiK>me!U<in, 
and  is  itself  tlie  result  of  reniutei-  snt*>ce(Iunia,  It  fuUuws, 
therefore,  that,  in  the  wonis  of  Sir  H.  S,  Maine,  "  Nothing 
iu  law  apriiigs  entiioiy  fixjin  a  senae  of  ounvemeuce."*  In 
law.  above  all  tliingu,  we  must  leave  the  streams  and  neck 
the  soxircee.  It  b  not  long  siricc  it  was  thought  to  be  a 
sufficient  explanation  of  any  legal  peculiarity  to  refer  it  to 
the  feudal  ^yHteni ;  and  the  feudal  system  han  to  answ(-r  for 
many  an  error,  and  much  pniplcxity,  in  original  inquiries 
into  archaic  society,  and  sometimes  for  mure  serious  and 
practical  inconTenieuce^.  It  is  now  dear  that  we  must  go 
a  long  way  bc-hind  feudalism,  and  that  the  »u-called  fi^udal 
analogies  among  (for  example)  Uie  Ilajptit^  and  the  Afghans 
are  altogether  delusive.  To  these  earlier  social  forms  many 
branches  of  our  law  and  our  institutions  may  readily  be 
traced.  The  developtncnt  of  the  village,  or  asRewblago  of 
dwellings,  gave  the  tAici  or  ('ity  State.  The  development 
of  the  amble  mark  gave  the  Indian  and  the  Slav  village 
comDiunities.  The  development  of  the  pastoral  mark 
explains  many  peculiarities  of  the  Keltic  clan.  Tlie 
Cvmitatiut  is  merely  an  entargt^ment  of  tlie  household.  The 
law  of  alh'.giance,  the  law  of  the  precinct,  the  law  of  the 
peace,  were  all  consequences  of  the  Cmnit^itas.  They  marked 
the  authority  of  the  House  Father,  whether  personal,  or  local, 
or  guaranteed.  The  various  ueodations,  whether  for 
religious,  or  industrial,  or  professional  purposes,  pre-suppose 
and  imitate  the  archaic  forms  of  society.  And  these 
forms,  and  the  modes  of  thought  to  which  they  ^vo  rise, 
I  alone  explain  tlie  old  disputes  between  the  nobles  and  the 
plobpians.  tlio  nature  of  the  tyrannies,  and  much  else  that  is 
perplexing  in  the  law  and  the  government  of  antiqaity. 


•  ■'  ADoiat  Iaw,"  p.  ass. 


10 


INTRODUCTION. 


I  may  here  notice  a  consequence  of  this  view  which 
throws  tjoiiiu  light  on  a  once  fainuUB  contnjversy.  I  inuan 
thu  tbcoiy  of  the  social  contract.  That  eocie^  was 
based  upon  a  contract  few  persons  would  now  care  to 
maintain.  There  is  no  evidence  that  any  such  contract  waa 
in  fact  wade.  It  la  m  cHi^ct  inconc(>ivabk!  that  it  shoiild 
have  been  formed;  it  b  scarcely  less  inconceivable  that, 
having  been  formed,  it  should  have  been  obt^rved.  Bnt  it 
is,  I  think,  too  much  to  my  that  no  political  society  could 
have  at  lea«t  original**!!  in  contract.  I  suppose  that,  in  the 
case  of  the  Unit43d  States,  and  in  the  casu  of  the  United 
Kingdom  itself,  we  have  exftniplus  of  two  great  political 
societies  of  which  conti'act  is  the  foundation.  Colonial 
govemmentR,  too,  are  formed,  if  not  by  contract,  yet  arti- 
ficiaUy  by  legislation.  We  »hall  see  that  the  earliest 
political  societies  were  in  the  natiu'e  of  vohmtaiy  associa- 
tions, the  basis  of  which  was  community  of  worship.  The 
controversy  aeems  to  have  arisen  irom  the  failure  to  perceive 
that  political  society,  althougli  it  is  the  highest,  is  not  the 
only  form  of  society ;  and  that  men  have  lived,  and  still 
live  happily,  without  kings,  and  without  parliamonta,  and 
without  laws. 

Tliere  are  6ther  matters,  too,  on  which,  under  the  penally 
of  serious  error,  we  must  not  apply,  to  nien  under  diflerent 
conditions  from  om-selves,  our  ordinary  standards  of  judg- 
ment. Much  of  the  opposition  to  political  economy  has 
been  due  to  the  very  natural,  or  at  least  very  British,  deaire 
of  some  of  its  earlier  teachers  to  generalize  from  British 
phenomena  alone.  This  error  has  l)een  corrected  \  but  it  is 
evident  that  there  arc  some  Rocietiea  which  the  ordinary 
economic  rules  do  not  fit.  I  think  that  the  reason  is,  that 
the  conditions  of  political  society  alone  furnish  the  postulates 
of  political  economy.  I  believe  that  political  economy  is  a 
iroe  science ;  that  is,  that  its  phenomena  may  be  traced  to 
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ttltini&te  laws  of  human  nature.    These  laws  ansataUUmCK 
the  same,  but  the  conditions  necessary  for  their  operation 
did  not  exist,  or  very  imperfectly  exisUai,  in  archaic  society. 
Political  economy  requires  competition,  and  is  hopelessly 
embarrassed  by  custom.      Competition   implies    fi-eo  indi- 
Wdual  action,  and  such  action  is  unknown  under  the  clan 
■ngimuk    Tlic  conchision.s  of  political  economy  are  univer- 
sally true,  but  only  on  the  assumption  that  a  certain  state  of 
tmciety  w  present,  and  that  certain  beliefs  and  motives  are 
abBcnl.    What  can  political  economy  do  with  a  Chinaman, 
who,  for  the  sake  of  posthumous  worship  of  himitelf  and 
his  ancestor*,  i»  willing  to  be  hanged  for  the  sura  of  XS3? 
"It  is  diiiicult."  says  Mr.  Lyali,"   "to  deal  with  a  holy 
man  whose  disciples  are  ready  to  bury  tliemHelves  alive  if 
the  Government  put«t  pressure  on  their  niascer  for  land- 
cCiS,  and   thus  to  bring  down  a  curse  upon  the  whole 
liatration.      This    is  the  Hindu   method  of  excom- 
mumcation.  very  effective  still  in  Rajp6t^na,  and  not  to 
be  faced  with  impunity  by  the  most  powerful  chief." 

Similar  observations  apply  in  the  case  of  ethics.  The 
principles  of  ri^ht  and  wrong  are  immutable,  but  their 
application  in  dealings  with  other  persons  is  different  in 
different  ages.  Among  archaic  men  the  clan,  or  other 
association  like  the  clan,  forms  to  each  individual  his 
world.  Within  it  his  duties  lie,  and  are  recognized. 
Without  it  he  acknowledges  no  more  obligatitm  towai-ds 
other  men  tliau  he  does  towards  the  inliabitauta  of  another 
planet.  It  is  unreasonable  to  blame  men  for  not  conforming 
to  a  standard  which  they  never  accepted,  and  of  which 
they  never  heard.  Tlie  theory  of  utility  would  have  been 
alt/igether  incomprehensible  to  our  archaic  forefathei-s. 
The  theory  of  the  moral  sense  would  have  been  intelligible, 
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provided  that  ite  operation  waa  limited  to  a  man'fi  own  kin. 
The  reoogiiitiun  of  t}te  brutherhood  of  the  human  race  has 
been  a  slow  and  pAinful  lesson,  and  perhaps  i?ven  yet  some 
portiuus  of  it  remain  to  be  learned.  We  should  not. 
therefore,  be  haish  in  our  condemnation"  of  archaic  men 
whose  moral  sUiudard  was  different  from  our  own,  because 
they,  without  hesitation,  did  acts  or  observed  forbearances 
which,  among  those  who  walk  by  &  better  light,  would 
c&ll  forth  merit4?d  rt^pi-ohntion. 

One  sug^stion  of  a  practical  character  I  will,  in  this 
connection,  venture  to  offer.  One  of  the  great  dtfficnltieN 
that  iiiissionaries  have  ex]M!riL"iioe<l  in  dealing  w^ith  those 
people  whose  society  is  archaic  has  been  the  ruinous  social 
consequences  of  conversion.  In  such  cii-eumHtances  a 
convert  must  literally  dbey  the  precept  of  the  Clospel,  and, 
if  he  dcHtre  to  follow  his  new  Master,  must  leave  all.  He 
becomes  an  outcast  from  his  own  people  and  his  father's 
house ;  but  his  new  religion  does  not  supply  him  with  a 
new  place  in  the  world.  A  religion  which  has  adapted 
itsT'ir  to  a  system  where  the  social  unit  is  the  individual, 
strtngely  mistits  a  convert  who  has  never  known  any  other 
form  of  society  than  that  of  the  clan.  Tot  in  its  early  days 
CIiriHtianity  was  formed  upon  the  ancient  type,  and  the 
Cliurcli  wa«  practically  an  allr receiving  non-genealogic 
I'lan,  in  which  every  new  comer  found  his  appointed  place 
and  his  fit  society.  To  some  such  primitive  form  it  will 
have  to  revert  when  it  dcnls  with  pe<jple  whose  social  state 
is  imperfectly  di'veloped.  Amongst  them  the  Church  must 
compete,  as  once  among  our  own  i-ace  it  competed,  with  the 
household  and  the  kin ;  and  the  mutual  relations  of  Christian 
men  must,  under  such  conditions,  Iw  rendered  far  more 
intitnate  than  for  a  thousand  yeai-s  they  have  been  in 
Europe.  I  believe  that,  in  India  at  least,  some  of  the 
missionaries  perceive  this  necessity.     Villages  have  been 
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formed  of  converts  collected  from  a  variety  of  cliatricU. 
It  is  said  ihab  fchej^e  persons  readily  fall  into  a  "brothci^ 
hood,"*    and  assume  the    character  of   a  genuine  village 

>mmunity.      The  experiment  is  one  of  deep  interest  to 

lOBO  who  ohservo  social  phenomena.  To  those  who  are 
roocupied  with  higher  concerns  it  may  possibly  prove  a  new 
and  potent  force. 

If  we  cannot  measure  the  Past  by  the  Present,  so  it  is 
vain  to  seek  for  the  Pnitii^itt  a  HlAintattl  in  tlio  Past.  Thu 
Btnetaresi  of  the  two  societies  are  radically  dilferent  Some 
personH  have  fancied  that  they  can  see  in  the  Hussiiui  Mir 
the  realization  ofthcir  communistic  dreams,  just  as  thcphilo- 
sopbeiB  of  the  Porch  once  thought  that  they  had  found  in  the 
jarisdietion  of  the  Pnetor  their  long-sought  Law  of  Nature, 
But  the  Mir  is  on  a  lower  level  of  social  structure  than 
tliat  of  Western  Europe  ;  and  the  attempt  on  our  port  to 
imitate  it  is  not  more  reasonable  than  would  b«  an  attempt  to 
make  men  quadrupeds,  or  to  conveil  the  mammals  into  birds. 

^e  ouinot,  while  we  remain  what  we  are,  restore  the 
owtittitions  of  tlie  past.  Tlie  liettor  atlapted  these  institu- 
tiona  were  to  tlioir  original  purpcjse,  the  loss  fit  arc  they 
for  the  altered  conditions  of  our  present  life.  The  land 
tenure  of  archaic  times  implied  amoc^  the  freemen  an 
aristocracy  of  birth,  and  Iwlow  the  freemen  a  servile  popu- 
lation. Our  forefathers  would  iiave  regarded  the  doctrine 
of  the  equality  of  man  as  folly,  and  the  doctrine  of  the  free 
transfer  of  land  as  impious.  W'c  cannot,  then,  hope  to 
tram  the  history  of  these  lower  forms  any  practical 

iprovement  in  our  social  arraugeiiient>8.  But  wo  can  more 
or  le«B  distinctly  trace  the  steps  by  which  these  arrange- 
ments in  fact  arose.    We  can  see  how  much  of  them  is 

^rmanent,    and  in    what     direction    alteration    is  safe. 


•  Pir  H.  S.  Uiine,  "  Early  Hutor;  of  Iiutitatioas, "  p.  238. 
Ur.  BoDttf'*  "Orina,"  voL  ii.,  p.  143. 
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Most  of  all,  early  histoiy  suggests  how  slow,  and  difficult, 
and  uncertain  a  process  is  national  growth ;  how  easily  the 
oak  t^t  has  stood  for  centuries  may  be  cut  down ;  how 
impossible  it  is  to  fill  its  place.  There  was  true  wisdom  in 
the  admonition  of  the  Doric  mother  to  her  son,  "  Spartamt 
tiactua  68 ;  hanc  exoma."  The  study  of  the  Fast  teaches 
us  to  be  proud  of  the  Present,  although  with  no  indis- 
eiiminating  pride ;  and  while  it  warns  us  that  change  is  the 
law  of  social  life,  it  also  warns  us  that  the  limits  of  that 
change  are  not  arbitrary.  Such  will,  I  think,  be  the 
predominating  sentiment  in  the  mind  of  eveiy  one  who, 
from  the  scattered  fragments  and  faint  memories  of  the 
Past,  essays  to — 

"  Spell  the  record  of  hia  long  descent, 
More  Imrgely  consciona  of  the  life  that  woa." 


CHAPTEB   I, 

ARCHAIC  WORSHIP. 


{$  1.  The  irutli  or  the  falsity  of  any  belief  has  a  very  okjccu 
different  meaning  in  history  from  that  which  it  has  in  tloi^ 
physical  science.  In  the  latter  case,  it  is  the  eupn^uie 
question.  The  object  of  science  i»  to  ascertain  whether 
certain  facts  do  or  do  not  bear  certain  relations  to  certain 
other  facts;  and  a  belief  upon  the  subject  ia  useful  only 
when  and  so  far  as  it  a^ees  with  the  actual  state  of  thinjj;^. 
But  in  discussions  relating  to  human  conduct,  the  matter  ia 
often  different.  In  these  circumstances,  the  inquiry  relates 
not  to  the  character  of  the  belief,  but  to  its  existence.  Wo 
aak  not  whether  such  a  belief  be  true  or  be  false,  but 
Trhcther  men  have  or  have  not  entertained  it  and  acted 
up<ni  it  In  thi»  aspect,  the  quality  of  the  belief  ia 
immaterial.  It  is  not  relevant  to  the  purposes  of  the 
inquiry.  The  great  problem  of  history  is  to  trace  the 
process  by  which  the  Present  has  been  evolved  from  the 
Pa^  One  main  agent  of  that  proce^  is  human  beliefs; 
and  human  beliefs  include — and  in  their  early  stages  abso- 
lutely pre-suppose — human  errors.  We  must  not.  (hercforo, 
turn  with  scorn  from  the  simple  theories  by  which  our 
forefathers  sought  to  account  for  the  phenomena  which 
they  observed  in  themselves  and  in  the  external  world.  In 
the  absence  of  any  accumulated  experience,  of  any  extended 
ob8cr%*ation,  of  any  systematic  knowledge,  these  theories 
were  of  necessity  rude  enough.    They  were,  however,  the 
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best  Ibal  the  nature  of  the  case  admittefl.  On  tlie  assump- 
tion that  they  were  tru(},  the  infojtnces  deduced  from  them 
v/itn:  for  thfi  most  part  reastmablc  and  consistent.  But  no 
accuracy  in  reasuning  couM  cure  the  orij^al  defect.  That 
dtsfeet  men  van  slow  t<>  diHcovor ;  and  when  it  was 
diaoovered,  it  was  no  caay  matter  to  alter  the  practical 
arrangements  to  which  it  had  given  rise. 

It  ia  no  port  of  my  present  purpose  to  narrate  tl»e  history 
of  primitive  beliefs,  either  generally  or  even  among  the 
men  of  our  own  race,  or  to  trace  the  circumstances  which 
gave  riae  to  the  states  of  mind  from  which  these  beliefs 
proceeded.  It  is  enough  for  mo  that,  so  far  as  the  external 
world  was  concerned,  men  applied  the  sole  standard 
which  they  possesswl — nainyly,  that  whicli  they  found 
within  themselves.  Tliat  man  is  the  measure  of  all  things  i 
ia  a  veiy  ancient  maxim.  *  Hence  the  archaic  man  supposed 
that  every  force  to  which  his  attention  was  directed  waa 
similar  to  that  which  ho  rocognizetl  in  himself,  and  eitlier 
WAS  or  implied  a  like  being.  He  was  conscious,  or  thought 
that  ho  was  conscious,  that  ho  himself  consisted  of  asoularf*! 
a  body — of  something  substantial,  and  of  something  insub- 
stantial ;  and  he  concluded  that,  in  like  manner,  there  wore' ' 
souls  in  tilings.  The  forces  of  Nature  were  g«;ncrally  more 
powerful  than  he,  and  were,  or  seemed  to  be,  capable  of 
duiug  him  good  or  evil.  Tliey,  therefore,  appeared  to  him 
tit  objccte  of  supplication — beings  whose  favour  he  might 
procure,  or  whofte  wrath  he  might  avei-t,  Hence  arose  the 
whole  system  of  Nature-wursliip,  and  all  the  mytlis  of  the 
Sun  and  of  tlH>  Moon — of  the  Davm,  tlie  Twilight,  and  the 
Night — of  the  Wind  and  the  Storm — of  Earth,  and  Sea, 
and  Sky.  The  uncultured  man,  indeed,  worships  every 
force*  ttiat  assists,  or  that  obstructs  him  in  his  daily  work. 

*  8«e  Hr  LyftU,  cited  in  Sir  H.  S.  Muo«'i  "ViUage  CooimuniHu." 
f.  999  (Had  «(L) 
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,That  worohip  is  bta  recognition  of  tlie  exifttenoe  of  hucIi  a 
'force,  and  of  its  coanection— or,  at  least,  its  possible  con- 
Doction — with  his  own  welfare.  It  is  the  inethod  by  which 
he  accounts  for  phenomena  which  have  caBually  attracted  his 
attention,  or  affect  his  life.  In  oth^^r  words.  Mythology  was 
the  natural  philosophy  of  the  eaily  world. 

But  there  were  other  forces  than  thoAe  of  external  Nature 
that  more  nearly — and,  therefore,  more  powerfully — aOected 
men's  minds.  Explanations  were  needed,  not  only  of 
physical,  but  of  bioic^ncal  pbenouieoa.  Fearfully  and 
woudbTfulIy  tm  man  h  made,  his  own  stnicture  and  its 
functions,  since  they  were  independent  of  his  volition, 
Bviimed  to  imply  the  interference  of  some  external  agency. 
The  animals  and  the  plants  which  suri-oonded  him  presented 
aimllar  phenomena,  and  received  a  similar  explanation.  The 
Kumans,  at  least,  created  a  complete  pantheon  of  natural 
liistor}'.  It  is,  indeed,  ditlicult,  when  we  read  the  long  and 
curiotis  catalo^c  of  that  pantheon  which  St.  Augu»tinu*  liaa 
||)reft<;rved  f or  ua,  to  beJieve  that  the  deities  whom  he 
[describee  were  ever  rej^nrded  aa  anything  beyond  mere 
•Barnes  of  certain  physical  forms  and  processes.  However 
this  may  have  been,  other  phenomena  of  our  nature  suj^stod 
— ^ad  more  than  suggested — some  unseen,  sui^erhuuian, 
power.  SU'ep  and  waking — ^birth,  and  life,  and  death 
— dreams,  ti-ances.  and  visions — madness  and  the  varied. 
fonu0  of  nervous  disease— all  these  raised  questions, 
■ome  of  which  have  not  yet  be«n  answered.  Fvom 
thene  facts  it  was  aliiio«t  inevitable  iliat  the  untrained 
and  unaaaisted  intellect  should  draw  the  conclusion  that 
disembodied  epirita  bore  no  unimportant  part  in  the 
economy  of  Nature',  and  that  these  spirits — terrible,  because 
nnaeen — were   capable  of  becoming  fiiends  or  foes.     The 


•  "aiyofnua"(Mr.  DmI's  tnuulAtion),  vol.  i.,  pp.  144.  Ud,  S4!),  200. 
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dwclling-plftce  of  the  spirit  was  not  unnaturally  assumed  to 
be  the  place  where  Uie  iKxly  -wba  laid.  Men,  therefore 
Bought  to  conciliate  tho  spirit  of  some  distinguished  8tranf 
whose  last  home  was,  or  might  be  made,  in  the  land  of 
his  votaries.  Thas  the  Thcbans  and  the  Athenians  disputed 
OTer  the  body  of  Qidipua,  and  the  Argive^i  antl  the  Tntjans 
fouf;fat  for  the  buneti  of  Orestes.  Thus  the  Acanthians 
offered  sacrifice  to  the  ^gantic  Persian  engineer  who  died 
amongst  them,  and  the  people  of  Amphipolis  to  the  gallant 
Brasidaa.*  So,  too,  the  Hindu  of  the  present  day  adoi-es 
the  name  of  any  prominent  English  oDlcial  that  happens  to 
be  buried  near  hia  village.  Such  worship  was  natiirs 
according  to  archaic  ideas ;  biit  far  more  natural,  by  the 
same  standard,  was  the  belief  that  the  spirits  of  thow  whom . 
men  loved  and  honouretl  in  their  life  continued  after  deat 
their  vigilance  and  theii-  aid-  The  interests  of  men  in 
fleBh  Were  also  their  inU-ix'sU  in  the  spirit,  and  the  lovea' 
and  tlie  hat^'M  uf  this  world  followed  the  deceased  to  that 
world  which  lay  beyond  the  grave. 

Manes-worship,  therefore,  stands  on  the  same  base  as 
more  pieturestjue  worship  of  OljTnpos.  As  the  latter  is  th^ 
explanation  which  the  youth  of  tlie  world  offers  of  physical 
phenomena,  so  the  former  is  its  attempt  to  solve  the  mightier 
problems  of  human  existence.  The  one  is  primitive  physica, 
the  other  is  primitive  biology.  But  they  agree  in  applying 
to  these  dttlVrent  classes  of  facts  the  same  method,  that 
method  which  we  still  ohaorve  in  children  and  in  uncultureti 
races,  that  method  su  natural  to  man  when  he  seems  to 
himself  the  measure  of  all  things.  In  both  cast>s  alike,  the 
phenomena  are  interpreted  by  tlic  presence  and  the  action 
of  some  sentient  being,  feeling  and  thinking  as  man  himself 
feels  and  thinks.     Thus,  primitive  worship  and  tliat  great 


*  Hsrodotiu,  TJi.,  11"  ;  Thucyd.,  v.  11. 
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train  of  consequences  that  it  has  transmitted  to  us  ilcpend, 
like  priiiiitivo  inytliology,  upon  the  state  of  oui-  intelligence- 
It  is,  after  all,  the  intellect  that  ultimat^'ly  dirocts  and 
<lctermin(!S  the  main  current  of  the  varying  and' tortuous 
stream  of  the  world's  history. 

Early  philosophy,  then,  and  early  reli^on  were  at  first 
ono.  Such  a  union  iu  later  times  tends  ludc'ed  to  produce, 
in  the  words  of  Lord  Bacon,  "an  heretical  religion  and  a 
fantastic  philosophy."  But,  in  an'  early  stage  of  mental 
development,  the  combination  is  one  "which  we  are  prepared 
to  expect  Wliether  or  not  lliero  may  have  been  a  still 
more  rudimt-ntary  and  hoaioo;eneoua  form  than  any  with 
which  we  are  acquainted,  I  am  not  now  concerned  to 
inquire.  At  all  events,  at  the  first  dawn  of  our  historical 
knowledge  a  diffetvntiation  is  apparent,  and  we  perceive 
two  fonn.1  of  thu  combination.  In  their  philosophical 
aspoct  these  furms  rvprLvsented,  the  one  the  natural  phil- 
osophy, the  other  the  biology  of  our  forefathers.  In  their 
religious  aspect,  the  one  was  the  mythical,  or  heroic^  or 
Olympian  religion  ;  the  other  was  the  domestic  religion,  the 
^li<pun  of  the  hearth  ami  of  daily  life.  It  is  of  tbis  latter 
jion — the  earlier  in  point  of  time,  the  more  efibctive  in  its 
tnoral  element,  and  the  more  influential  in  determining  the 
growth  of  inRtitutions  and  tlie  genoial  course  uf  events— 
that  I  now  propone  to  treat. 


§  2.  Nothing  wa.<?  farther  from  the  minds  nf  archaic  men  The  reb- 
than  the  notion  that  all  men  wt-re  of  one  blood,  and  were  the  [1^  u» 
crvaturtai  of  an  All-Kathor  in  Heaven.    The  universal  belief  J^Jth?' 
uf  the  early  world  was,  that  men  were  of  different  bloods';  !I[?"'^^ 
that  they  each  had  fathers  of  their  own;  and  that  these 
facers  were  not  in  Ileavyn,  but  beneath  the  earth.    They 
had  a  strong  and  practical  conviction  that  they  lived  under 
a  Divine  protection ;  that  tlus  protection  extended  to  them* 


20 


ARCHAIC  WORSHIP. 


aeWcA  and  all  the  members  of  their  households ;  aud  tliat 
ittt  iolluonoo  not  onljr  did  not  flefend,  but  was  usually  hostile 
to  others.  Those  others  luul  in  like  manner  tlicir  owA 
gods,  who  naturally  favoured  and  protected  them,  as 
household  goda  ought  to  do.  Every  aggrejjation  of 
men,  whether  domestic  or  passing  beyond  that  limit, 
liad  its  tutelary  spirit;  and  this  spirit  was  the  only 
known  means  of  securing  the  permanency  of  -^e  nggre^ 
gation.  The  House  Fathr-r  of  nhl  eAit-tl  little  whether 
the  universe  had  one  author  or  many  authors.  Tfig 
practical  duty,  his  hopes  and  fcAns,  centered  upon  his 
own  hearth.  Profoundly  religious,  indeed,  he  was;  but  his 
religion  assumed  a  different  form  fiom  tlmt  with  which 
we  are  fatnitiar.  In  its  origin,  its  ubjects,  and  its  results, 
it  was  entirely  domestic 

Tims,  in  place  of  the  uniform  government  of  an  impartial 
Creator,  whose  sun  shines  and  whose  rain  falls  alike  upon 
the  unjust  and  the  just,  the  world  presented  itself  to  the 
Brchaic  toind  as  governed  by  a  vast  variety  of  gods,  acting 
each  on  his  own  principles,  and  each  seeking  the  exclusive 
interest  of  his  worshippers.  Every  assemblage  of  men  had 
their  own  god,  and  regarded  that  god  as  their  exclusivo 
property.  If  they  prospered,  he  prospered ;  if  tln-y  were 
unfortunate,  his  worship  sufiei-ed  witli  them  ;  if  thiy  wore 
con()uered,  he  was  conquered  too.  Tlu-y  repudiated  any 
obligation  to  any  other  deity.  They  resented  any  worship 
of  him  by  any  other  persons.  They  even  contemplated  tlie 
possibility  that  he  might  be  stolen  from  them  or  indutnid  to 
abandon  them.  Ak  they  owed  to  tnni  tnn;  ami  faithful 
allegiance,  so  they  expected  from  him  protection  and 
Bupport.  If  be  was  negligent  or  impotent,  if  he  vrta 
nnwilling  or  unable  to  help  them  in  the  time  of  neetl,  thij^ 
regarded  the  contract  as  iliKHoIved,  aiid  renounced  their 
allegiance  to  so  useless  a  protector. 


THE  DIVINI-n'  AND  THE  WORSHIPPKR. 


21 


It  is  not  easy  to  give  atrict  proof  of  propositions  which 

#re  not  ko  much  expressly  stated  by  any  early  writer  aa 

implied  and  assumed  throughout   all    ancient  literature. 

But  this  conception  of  property  in  special  deities,  strange 

AS  it  soundjj  in  Christian  ears,  admits  of  illustrations  ranging 

from  the  prejicnt  day  to  Uie  remotest  rcoocds  of  our  race. 

We  know  that,  at  this  day,  it  is  the  first  duty  of  a  good 

Hindu"  to  worehip  his  villag»j  gtwl.     The  old  Zend  inscrip- 

tionii    make    nv^ution    uf    similar    divinittea    under    the 

au^estive  title  of  VWiihis Bagaibis,  the  Wick-Bogies.'f    It 

is  needless  to  cite  cxamplca  of  the  special  cults  of  Hellas  or 

<^  Italy;  or  to  tell  of  the  Avgive    Horft  and  Athene  of 

Alaikomcne ;  of    the  great  goddess  whom   all  Asia   and 

the  world  worshipped ;  of  tlie  great  Twin  Brothera  wliose 

hcane  was  on  the  Eui-otas;  or  of  tlic  Icmh  famous  Jupiter  of 

Anxur,  and  Jupiter  of  Lanuvium ;  of  Feronia  of  Terracina ; 

or  of  Anguitia  Maiisuruni.     We  reail  of  HjH'cial  gods  of  the 

Teutonic  tribes,  and  of  special  gods  of  the  Keltic  tribes ;  of 

the  woreliippcrs  of  Ucrtha,  and  the  worshippers  of  Woden; 

of  the  god  of  the  Gadeni,^  and  the  goddess  of  the  Brigantes. 

In  how  special  a  light  these  deities  were  reganled  wu  may 

Infer  from  various  incidental  notices.     Pol^-pbemosg  scorns 

the  authority  of  Zeus,  and  recognizes  no  god  but  his  father, 

PoHeidoo.     In  **  The  Suppliants"  of  jEscliylus.IJ  an  Egyptian 

herald  tells  the  Argives,  to  whose  land  he  lias  come,  that 

he  does  not  dread  their  gods,  for  that  they  did  not  rear  him 

nor  maintain  him  to  old  age.      The  gods  around  NeiIo8> 

indeed,  he  vi-nerates,  hut  to  the  gods  of  Argos  he  gives  no 

hood.     The  Russian  peasant  of  the  present  day  draws,  we 

are  told,^  a  dear  line  between  his  own  Daiiiovoy  and  his 

*  Mr.  Hanter'i  "Orissn,"  vol.  i.,  p.  95. 

t  Mr.  SpeiMwr'*  "Sociology."  vol.  i.,  part  i.,  AppftodixjL,  n. 

Z  Mr.  Skeno's  "  Celtio  Scotluid,"  vol.  i.,  |k  71. 

f  "Odyi.ee,"  «..  275.  II  »t.  BiO,  922: 

T  Mr.  KaJston,  "Songs  of  Kiusia,"  p.  129. 
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neighbour's.  The  former  i$  a  benignant  spirit,  who  will 
do  him  good  even  at  the  expense  of  oihera.  The  latter  is 
a  malevolent  being,  who  will  steal  his  hay  and  drive  away 
his  poultry  for  his  neiglibour's  benefit.  The  di^asteni  of 
their  worshippera,  too,  extended  to  their  gods.  The 
"  vanquished  Penates"  of  the  poet  might,  perhaps,  if  the 
expression  stood  alone,  bo  regarded  as  a  dai-ing  image;  but 
both  Cicero  and  the  Digest  continn  it  in  its  most  literal 
sense.  The  former  tells  us  tliat  victory  m^le  all  the  sacred 
things  of  the  Syracusana  profane.*  The  Digest  very 
plainly  lays  down  the  rule  of  which  the  case  of  Syracuse 
was  on  example.  It  declares'!'  that  the  tombs  of  our  enemies 
(however  holy  in  their  eyes,  or  however  holy  oui'  own 
tombs  may  be  in  our  owu  cstimatiou)  are  not  holy  to  us. 
It  also  statesj  that  when  places  are  taken  by  the  enemy 
all  things  cease  to  be  religious  or  saci-cd,  just  as  if  free  men 
had  come  into  a  state  of  slavery;  but  lhat.if  they  have 
been  freed  from  this  uiisfortuue,  they  return  by  a  sort  of 
PoHtfi minium,  and  are  restoi-ed  to  their  original  comlition. 
The  exclusive  character  of  this  religion  is  easily  sliown 
when  a  number  of  Hellenic  clans  muted  for  a  common 
object.  Tlie  bond  of  their  union  was  the  worship  of  some 
common  gotl ;  but,  without  their  exjiress  invitation,  no 
stranger  to  that  womhip  could  resort  U)  their  sacred  feasts 
or  participate  in  their  games.  The  mere  presence  of  a 
stranger  at  religious  ceremonies,  or  oven  at  any  holy  plar^, 
was  intolerable.  "  And  this  woman,"  exclaimed  Demos- 
thenes,§  denouncing  a  gias.s  case  of  sacrilegious  fraud, 
"  offered  up  the  mysterious  sacritices  for  the  welfare  of  the 
State,  and  saw  what  it  was  not  right  for  her  to  see,  being 
an  alien ;  and  notwithstanding  wliat  she  was.  entered 
places  to  which,  out  of  the  whole  Atlienian  comuuuiity,  no 


•  In  VftjTem,  lib.  Iv. 
J  a.,  7,  3«. 
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one  bat  the  wife  of  the  King-Archon  is  admitted."  The 
prophet  Helenua*  xramed  ^neas  to  veil  his  head  when  be 
was  performing  sacrifices,  lest  the  appearance  of  a  stranger 
should  inten'ene  between  the  holy  tires  in  honour  of  the 
gixis,  and  disturb  tlie  omens.  The  Brahmins  punishedf 
those  who  happened  to  be  near  enough  to  hear  the  sound 
of  Lht'ir  prayers  or  U)  witness  tlioir  sacrifices.  Even  later, 
in  the  Aliddle  Agea,  men  believed  that  in  the  celebration  of 
the  MaHsj  the  breath  of  one  of  evil  deed  polluted  the 
sacred  day,  and  that  from  his  ■  abhorred  approach  the  holy 
things  ivcoiied.  There  wa^,  perhaps,  another  reason  besides 
the  mere  dislike  to  interruption  that  led  to  this  extreme 
privacy  of  vrorship.  Men  seom  to  have  then  lived  in 
con-st&nt  dread  that  their  god  should  be  stolen  from  them, 
or  be  seduced  to  abandon  them.  Thus  Tixiy  could  not  be 
taken  before  the  tlicft  of  the  Palladium.  Hence,  too,  the 
name§  of  the  tutelary  god  of  Rome  was  &  profound  state 
secret ;  for,  without  a  knowledge  of  the  name  by  which  he 
ought  to  be  mldressod,  the  spell  which  was  of  power  to 
compel  the  god  to  abandon  hit*  seat  could  not  be  spoken. 
The  Romans  had  tliemselves  a  formula  that  is  still 
prcsen.-ed,  by  which  they  induced  Juno  to  abandon  Veia 
and  transfer  her  residence  to  conquering  Homo. 

Another  curious  consequence  seems  to  have  followed 
from  this  peculiar  conception  of  property  in  a  divinity. 
The  relation  was  held  to  be  terminable  at  the  pleasure  of 
the  parties.  The  divinity,  as  we  have  seen,  might  neglect 
or  even  desert  his  worshippers ;  and  in  like  manner  the 
worehippers  might  abandon,  and,  in  the  old  sense  of  the 
t«nn,  flefy  or  withdraw  thcii-  allegiance  from  t^eir  divinity. 

•  Viripl.  Ji^u.  iu.,-405. 

t  Pnil.  Max  Mailer,   "Chipa,"  toL  iv.,  p.  2.M. 
;  Sm  ^  Walter  ScoK'b  Scottish  BalladR— "  The  Grey  Friar." 
I  Sm  Mr.  Tylor,    "Early    Hiatory   of   MankiDd."  p.    127.     "U  CiM 
Aatiqae,"  pp.  179,  2B6. 
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If   properly  m&j  be  abandoned,  and    if  a    divinify    ho 

property,  the  conclusion  that  the  divinity  might  be  aban-^ 

doned  was  inevitable.     Such  a  proceeding  was,  of  course,  a 

grave  and  dangerous  Htcp,  but  upon  good  gtxiuiids  it  was 

not  infrequent.     Even  in   the  ca^e  of  the  domejttic  and 

kindred  gods  ite  admissibility  was  fully  recogmxciL    The 

theory  and  the  practice  of  adoption  iinpUcd,  as  we  shall 

see,  both  the  ileU'iUaiw  ttacrortLm,  the  »olemn  abjuration  of  a 

former  worship,  and  the  tran^itio  in  saci-a,  tlie  equally 

solemn  admission  into  a  new  worship.     In  other  cases  than 

those  of  kindred  gods,  in  cases  where  aome  celestial  patron 

had  l>een  vohintArily  chosen,  the  difficulties  of  change  w^ere 

naturally  even  less  formidable.    The  relations  between  the 

divine  Patronus  and  hitt  worahipper  seem,  as  the  name  itself 

BuggeetB,  to  have  resembled  those  which  we  usually  describe 

by   the    terms  sovereignty   and  subjection.      Tlie   subject 

owes  obedience  and  service ;  the  sovereign  owes  protection. 

In  return  for  his  a<loration  and  hia  offerings,  the  tutelary 

spirit  was  bound  to  fight  for  and  defend,  both  in  the  spirit 

world  and  again.st  all  enemies  of  the  flesh,  his  scr\'ant  and 

worshipper.     People  who  had  no  conception  of  physical 

laws  believed  that  the  world  was  inhabited  by  spirits  and 

by  men ;  and  ns  they  had  their  allioncea  with  the  one,  bo 

they  thought  it  necessary  to  form  their  alliances  with  the 

otiier.     They   seem,  indeed,   to  have  regartled   the  two 

alliances  in  a  very  similar  aspect.     As  they  would  not 

have  hesitat-ed  to  leave  on   earthly  protector  with   whom 

they  were  di.ssatisficd,  so  they  had  no  scruple  in  abandoning 

a  celestial  patron  who  waH  unable  or  unwilling  to  defend 

them.     We  read  of  deities  being  taken  or  left  according  to 

the   exigency  of  the   time.    Augustus  is  said  *   to   have 

dis-evtablished  Neptune.    The  statue  of  the  Cuman  ApoUo.-f- 

'  SaetaniBB.  Aag.,  c.  10. 

i' at.  AapuOiae,  "City  of  God,"  vol.  I,  p.  101. 
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In  consequenoe  of  ad  ill-timed  fit  of  weeping,  had  a  narrow 
eecape  from  being  tlirown  into  the  sea.  Fortimately,  the 
better  opinion  prevailed,  that  his  tears  were  for  his  old 
friends  the  Greeks,  and  nut  fur  Ills  new  friends  the  Romans. 
The  conversion  oi  Clovia  was  due  to  a  prayer  which  he 
conceived  to  have  been  answered  in  the  crisis  of  a  battle. 
On  the  occuiTence  of  a  severe  pestilence,  as  Bede*  tells  us. 
tlic  [>eople  of  E&H3X  apoelatizad.  and  rtlumed  tu  their  old 
faith  until  they  were  reconverted  by  Uearoman.  When  the 
qneetion  of  Christianity  against  Paganism  was  debated  in 
the  council  of  King  Edwin  of  Northumbria,  Coifi,  the  pagan 
cbief-priest,  declared  in  favour  of  the  new  religion,  because, 
as  he  with  perfect  juiivutt  said  to  the  king,*)*  "  Not  one  of 
your  peopio  has  applied  hiuiself  more  diligently  to  the 
worship  of  ayr  gmi«  than  I  have  ;  and  yet  there  are  many 
who  have  received  f^um  yuu  greater  benefits  and  greater 
bonoui'B,  and  are  more  prosperous  in  all  their  undertakings : 
whereas,  if  the  gods  were  gowl  for  anything,  they  would 
rather  forward  nie.  who  liave  l)C<'.n  so  zealous  to  serve  them."* 
Even  to  tin's  day,  among  uncultiu-ed  people,  practices 
aimilar  to  those  of  Coiti  sometimes  occur.  A  prince  of 
Nepaul,  in  his  rage  at  the  death  of  a  favourite  wife,  turned 
his  artilh-ry  u|k>ii  the  temples  of  his  gods,  and,  after  six 
hours'  heavy  caniiunading,  effectually  destroyed  them.  In 
like  manner,  a  Portuguese  Indian,  the  skipper  of  a  craft 
from  Goa,  refused  to  light  the  usual  lamp  before  the  image 
of  his  patron  saint,  because  the  patron  could  not,  or  would 
not,  give  him  fair  weather;  and  threat«*ned,if  anuther  squall 
came  on,  io  throw  his  worthless  image  overboard  and  to 
take  Santa  Gatterina  in  his  stead. § 


"  Rist.  Ecelei.,  iii..  30.  i  Bede,  nbi  topn,  ii,  14. 

t  8«o  ftUo   for  Swenlen,    Miliiwa'a  "  llistoiy  of    Latin  Chiutiuiity,' 
coL  d.,  p.  4S8.     Dr.  Duont's  *'  Bnrot  Njal,"  Tol.  i.,  p.  xviii. 
t  8m  Mr.  gpoaour'i  ■■Study  of  Sociology,"  pp.  302,  ItiO. 
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So,  too,  the  Finns  do  not  hesitate,  in  time  of  need,  to  have 
r»*coi»-se  to  the  mm-p  powui-ful  giniM  of  tho  Riiss,  Wlien 
Yuniala*  and  the  other  Finnish  deities  do  not  do  as  they 
Are  desired,  their  worshippers  apply  for  protection  or 
assistance  to  the  Madonna  and  t!ie  "Russian  god."  If  their 
own  traditional  majjic  ritee  do  not  suffice  to  ward  off  evil 
inlluenoes,  they  natnrallj  faty  the  effect  of  crossing  them- 
Belves.  aa  the  RuR.<4inii8  do.  in  momenta  of  danger.  At  the 
harvest  festivals,  Tehervash  peasants  have  been  known  to 
pray,  first  to  their  own  deities,  and  then  to  St.  Nicholas,  the 
miracle  worker,  the  favourite  saint  of  the  Russian  peasontiy. 


Dim  be- 
t  wo  Co. 


§3.  In  the  arohaic  world,  society  implied  religious  union. 
When  any  new  household  was  fonncd,  or  when  any 
couibination  of  individuals,  or  any  combination  of  clans,  or 
any  state,  or  any  combination  of  states,  or  any  subordinate 
afiSOciaUon  within  a  state,  was  established,  a  special  form  of 
worship  was  simultaneously  setup.  Community  of  worship 
was,  indeed,  the  one  mode  by  which,  in  early  times,  men 
were  brought  together  and  were  kept  together.  Every  form 
of  woisKip,  as  I  have  already  said,  implied  a  K[)ecial  relation 
between  tlie  divinity  and  his  worshipper.  But  when  several 
persons  joined  in  the  worship  of  the  same  divinity,  they 
naturally  developed,  as  between  themselves,  now  and  special 
sympathies.  Community  of  woi-sbip  always  implied  both 
a  fact  and  a  R)TnlH)I.  The  fact  was  the  special  and  intimate 
relation,  that  thereby  arose  between  the  co-wor^hippers. 
The  symbol  of  that  relation  was  the  participation  by  thmn 
of  a  meal  intentionally  prepared  and  eatea  in  honour  ctT  the 
object  of  that  worship. 

Tluit  ttcoininunity  of  woi-sbip  established  special  relations 
between  co-worshippers  i^  a    pntpositiun  on    wlitcli    t^e 


•  Mr.  Walluie^a  "Rnoi^"  toL  i,  p.  S36. 
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following  pAg^  mainly  depenJ,  I  Iiojhj  to  prove  that, 
among  at  least  the  Ar\'an  nations,  and  it  may  bo  over  a 
much  wider  area,  the  original  basis  of  human  atisociation 
was  rt'ligion-  In  the  early  world,  it  was  not  Uie  tie  of  blood, 
or  (if  family  habit,  or  of  superior  physical  foi-ce,  that  held 
inun  together,  but  the  far  more  potent  bond  of  a  common 
worship.  Those  who  worshipped  the  same  gods  were 
relatives,  although  no  di-op  of  common  blood  flowed  in  their 
vfimf.  Those  who  did  not  worship  common  gvKLi  were  not 
relatives,  although,  acconling  to  the  flesh,  they  were  brother 
and  brother, or  parent  and  child.  When  a  man  was  adopted, 
he  formally  rcncjunced  his  original  sacra,  and  pa.s.scd  over  into 
the  sacra  of  his  adoptive  father.  Ho  thereby  ceased  to  be  of 
kin  to  his  natural  father  twd  hia  natural  brothei-H.  Ho 
could  not  inherit  from  them,  nor  they  from  him.  li  was 
nut  his  duty  to  assist  them,  or  to  avenge  their  deaths ;  nor 
were  they  bound  t«  notice  his  fate  more  than  that  of  any 
stranger.  All  his  duties  and  all  hia  rights  were  attaclted 
to  the  family  which  he  ha<)  joined.  Towards  tlie  members 
of  that  family  he  rUkkI  in  precisely  the  same  relation  in 
which  he  wimid  have  stood  if  he  bad  been  bom  a  son  of 
their  blood. 

Tlie  proximity  of  kinship,  too,  was  measured  by  the 
Mimo  standard.  The  Hindu  made  to  his  anccstoiit,  within  a 
eortun  degree,  o^erings  of  cakoj  to  those  beyond  Umt 
dpgree,  offerings  of  wat*;r.  Those  persons*  who  made  to  a 
eommnn  ancestor  otfcringa  of  cake  were  termed  Sapindas, 
nr  fellow  cake-men.  Those  who  made  to  a  common 
ancestor  oflorings  of  water  were  termed  Samanodocas,  or 
fellow  wat«r-^vera.  But  tliose  who  wetv  not  connected  by 
trither  of  these  modes  of  worship  were  simply  sti^angeis. 
and  fituod  to  each  othur  in  no  recognized  relation.     So,  too, 


*  Lam  of  Menu,  r.  00. 
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wfaea  a  contest  arose  in  the  courts  at  Athena  upon  a 
^ueuiion  of  inheiitaiicc,  we  fiml*  that  tlio  propt-r  legal 
evidence  to  establish  kinship  was  the  proof  that  the 
alleged  ancestor  and  the  alleged  heir  observed  a  connnon 
worship  and  shared  in  tho  same  repast  in  honour  of  the 
dead. 

For  tliis  theory  of  archaic  relationship  there  is  abundant 
proof.  Natural  love  and  afl'ection  was  not  itb  cause. 
I  eay  nothing  now  of  tlte  diiTui-euce  between  the  aj^nates 
and  the  cognates,  the  relatives  by  the  male  line  and  the 
relatives  by  the  female  line.  But  mere  birth  was  not  the 
basts  of  relationship  even  between  agnatos.  If  two 
brothers,  being  slaves,  were  emancipated,  tliey  ought,  on  tho 
principle  of  birth  and  natural  affr«fcion,  to  have  had 
reciprocal  rights  of  succession.  Yet  the  Koman  \&wf  did' 
not  rogarfl  them  as  agnates;  and.  upon  the  death  of  one  of 
them,  his  property  went  not  to  his  surviving  brother,  but 
to  his  patron.  Tlic  fatliei-'s  superiority  of  physical 
strength  was  not  the  fuiiudatiuu  of  his  power.  Old  blind 
Appiufl  Claudius,  or  old  Cato  the  Censor,  was  not  stronger 
than  the  young  men  who  were  in  his  ui^nus;  and  yet  both 
of  them  ruled  their  respective  households  with  absolute 
sway.  Nor  can  we  rely  upon  the  fnrce  of  habit  ariwuig 
fi?om  long  years  of  undisputed  authority  during  infancy. 
The  same  force  is  in  operation  in  the  modern  no  less  than 
in  the  antique  world;  yet,  parental  authority  and  its 
c<nisequenccs  aro  far  from  \mng  the  Hauie.  Further,  tliia 
eicplanation  will  not  account  for  the  obedience  of  aii 
arrogated  son,  an  a<lult  man,  who  voluntarily  accepted  the 
poU^tas  of  another.  On  the  other  side,  in  support  of  the 
theory  I  have  stated,  there  are — in  a<1dition  to  all  the 
considerations  that  I  have  mentioned,  and  sliall  hereafter 

*  Soo  Becker's  "  Ch«ncl««."  p.  394,  anA  the  ftntluirHim  tiieni  citod. 
t  iBrt.  iii.,  7. 
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lention' — the  express  words  of  Menu  and  of  Plata  The 
fonncr  deBnes  the  character  of  the  nearer  and  the  more 
remote  relatives  of  the  Hindu,  according  to  tliu  c1iaract«r 
of  their  ancestral  worship.  The  latter  says  diatinctly  that 
rclationiibip  is  the  community  of  tiie  same  domestic  gods. 


§4.  Of  this  cnmmnnity  of  worabip  and  its  resulting  The  irm* 
bond,  thcn>  was  a  well-understood  symbol.  That  eymbol  munit^ol 
was  tho  partaking  in  common  of  a  meal  prepared  in  honour  w^tS 
of  the  object  of  tlie  woj-ship.  Tlio  common  meal  pi-epared  ^ 
upon  the  altai'  was  the  outward  visihte  sign  of  iho  spiritual 
comuumion  Ijetweeu  the  divinity  and  liis  worehippera.  The 
connection  between  this  meal  and  the  religious  ceremony 
is  constant.  We  never  hear  of  any  public  worship  without 
a  common  meal.  In  domestic  life  every  meal  was  a  sacri- 
fice; that  h.  it  was  eaten  in  honour  uf  the  house  spirits,  and, 
as  it  wa8  tliought,  in  their  presence.  Other  examples 
abound  in  all  the  earlier  books.  In  the  Iliad  the  King  of 
Men  is  constantly  engaged  in  the  sacrifice  of  an  ox,  fat,  five 
years  old,  to  the  all-powei-ful  Son  of  Rronos.  In  the  Odyssec. 
King  Alkinoofi  offers  a  sacrifice  when  he  gives  a  feast  to 
his  people.  In  the  Greek  language — and  the  same  remark* 
may  be  made  in  the  ca^e  of  some  tribes  in  Northern  India — 
the  same  word  is  used  to  express  the  act  of  killing  and 
tho  act  of  saciificing.  In  Virgil,  we  find  King  Latinus 
and  King  Evander  holding  their  sacrificial  feasts  after 
the  manner  of  Uie  Homeric  kinga.  FeasU  in  honour  of 
the  dead,  in  which  tlie  kinsim-n  whared,  were  hnbitually 
celebrated  in  India,  in  Hellas,  in  Rome,  in  England,  in 
Scandinavia.  They  aro  so  celebrated  in  Russia  up  to  the 
premnt  day.  llie  names  of  the  kin  in  their  several  degrees, 
the  Sapindas  and  Samanodocas  of  Imlia,  tlie  'OftvyvXatTtt 
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lUid  'Opyt&rte  of  Greece,  the  Confarrei  of  Rome,  express 
thcmsolvea  the  community  of  eating  and  drinking  as  form- 
ing the  basb  of  their  relation.     And  as  a  share  in  a  common, 
worship  waa  If^al  evidence  of  kinship  between  any  t\ 
persons,  so  the  participation  in  a  common  sacrificial  meal' 
was  lugal  evidt'Dce  of  that  cximmunlty  of  worship. 

The  most  striking  evidence  of  the  belief  that  a  tie,  and 
tie  of  no  common  efBcary,  was  foiTiieil  by  etieh  a  partiei[ 
lion,  not  only  between  the  co-worshippci-s,  but  between  each ' 
woreliipper  and  the  object  of  his  worship,  is  found  in  a 
remarkable  passage*  of  St  Paul.  The  Apostle  is  writing  on 
the  evi!  of  Christians  being  in  any  way  eoncemcd  with  thi 
sacrificial  feasts  of  tlie  heathen  ;  an<l  he  asks,  as  though  the 
answer  to  his  question  were  8elf-e\ndent — "  Are  not  they 
wbo^  eat  of  the  sacrillc€«  commtinicaiits  of  the  altar?" 
Although  his  immodiato  subject  is  Jewish  sacrifice,  j'et 
appears  to  select  tlie  familiar  Jt^wi^b  rites  merely 
illustrative  of  the  more  general  questicm.  Accordingly, 
proceeds  to  declare  that  a  sacrifice  to  devils — that  is,  to  the 
heathen  gods— makes  him  who  takes  part  in  the  sacrifice 
"  a  communicant  of  devils."  It  was  this  belief  that  rendered 
the  early  Christians  su  uncompromising  npon  the  question 
of  meats  offered  to  idols;  a  question,  at  that  day.  of  the  m( 
practical  and  urgent  iiupcjrtance ;  but  of  which,  in  tiie' 
altered  circumstances  of  modem  times,  we  can  hai-dly  ev« 
appreciate  the  diflicuUy. 


iCoCD- 

tnuaUmU 
tintpliM 
Lbolfa  act 

laixl  IB- 


§  5.  It  is  not  enough  to  say  that  the  common  meal  was 
Bymbol  of  worship.    Something  more  than  the  mei-c  fact 
tlie  meal   was  required.      It  must  be    a    meal  specially 
■preparwi  for,  and  ctfferod  to,  the  object  of  the  worshij 
Sometimes  the  nature  of  the  meal,  the  mode  of  its  prcpara-^ 


*  1  Cor.  X.  1&>20.    And  soc  Dean  StanJoy's  CommsDt&ry, 
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Hon,  and  the  form  of  its  presentation,  were  rigorously 
piv^cribcd.  But,  in  all  cases,  the  intrntion  was  essential. 
The  charactemtic  difference  of  a  sacrificial  meal,  as  com- 
pared  with  an  ordinary  meal,  was,  that  it  waa  eaten  with  a 
religious  intents  The  spirits  were  not  supposed  to  come 
imbidden.  They  did  not  help  themselves.  The  offering 
must  be  mado  to  tbcm,  their  presence  invited,  and  their 
share  set  apart.  Then,  and  then  only,  would  they  participate 
in  till!  meal  ;  and  then,  and  then  only,  did  their  worshippers 
ei^oy  the  benefits-  which  their  presence,  their  favour,  and 
their  guidance  conferred. 

We  can  thus  understand  the  nature  of  certain  difficulties 
to  which  I  liave  already  rcfenx-d  as  having  beset  the  early 
Cliristian  Church,  and  the  solution  of  those  difficulties  which 
the  Fathers  of  the  Ohurcii,  with  their  characteristic  common 
sense,  supplied.*  So  numerous,  at  the  time  of  the  Empire, 
had  the  public  religious  festivals  in  the  great  cities  become, 
that  it  WA.S  no  easy  matter  to  avoid,  in  onlinary  consmiiptiun, 
khe  use  of  meats  that  ha<l  been  offered  to  idols.  Not  only 
were  these  meats  necessarily  used  on  all  occasions  when  the 
people  made  holyday,  but  they  formed  a  principal  source  of 
supply  to  the  retail  butchers.  But  to  eat  such  moat 
appeared  to  scrupulous  minds  to  be  the  actual  establishment 
of  a  cuniniimion  between  the  diri.stian  con.sumer  and  the 
Ealsc  spirit  and  his  votaries.  In  these  circumstances,  it  was 
decidRd-~-6rst,  that  any  wilful  participation  in  any  idolatrous 
lueal  waa  a  breach  of  Christian  duty;  second,  that  a  Chris- 
tian was .  not  under  any  obligation  to  ask  any  question 
reganling  any  mimt  that  Im  might  pmchase,  or  tliat  might, 
at  any  private  entertainment,  bo  set  before  him  ;  third,  th&t 
if  his  attention  was  called  to  the  fact  that  such  meat  had 
been  idolatrotis,  he  ought  not  to  use  it    The  ground  of  Uiis 


*  8n  Dmc  Staolvy's  "  E^tlM  of  Bt.  Fftol  to  tho  Corintbi«iu,"  131  ct  Mq. 
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last-iuentioned  prohibition  waa  expedience  only,  and  not 
duty.  The  Chiistiau  abstained  from  meal  ix-spoctinj»  which 
he  had  notice,  not  because  any  spiritual  communion  was, 
by  Uie  use  of  such  meat,  established  between  him  and  tho 
faiae  spirit — for  he  did  not  Mit  the  moat  with  that  intent — 
but  because  he  desired  to  avoid  the  scandal  and  the  miscon- 
ception vhicfa  might  arise  from  tho  fact  of  a  Christian 
knowingly  eating  meat  that  had  been  offered  to  some  idoL 
The  fact  would,  to  many  persons,  be  evidence  of  the  intent 
The  some  ditficulties  coniiiiUL-d,  long  after  the  decision  of  St. 
Paul,  to  Tex  the  souls  of  Christian  missionaries.  It  waa 
one  of  the  subjects  with  wbich  Gregory  the  Great*  had  to 
deal  on  the  evangelization  of  England.  The  Penitential  of 
Tlieodure  has  a  long  chapter  upon  the  heathen  practices  of 
communicants  and  Iheii-  appntpriate  penances.'f'  Among 
these  offencfsa  conspicuous  place  is  occupied  by  sacri^eingto 
demons,  eating  and  drinking  near  heathen  temples  in  honour 
of  the  god  of  the  place,  eating  what  lias  been  sacrificed 
to  demons,  and  cclcbi-ating  festal  meals  in  the  abominable 
pUces  of  the  heathen.  These  demons  were  thu  ancient 
gods ;  and  tlie  belief  on  which  their  rites  were  founded,  and 
the  practical  difficulties  thence  resulting,  were  the  same  in 
Northumbria  aa,  six  centuries  before,  they  had  been  in 
Corinth.  So.  loo,  we  find  tltat,  in  dealing  with  their  Nor»e 
converts,  the  Chi-intian  lui&sionaries  had  to  struggle  against 
three  leading  abominations.^  They  insisted  that  all 
Chrislian  men  should  abstain  from  three  things — first, 
they  must  not  worship  idols ;  second,  they  must  not 
expose  their  childien;  third,  they  must  not  eat  liorsetlesh. 
Why  the  Church  sliould  trouble  itself  on  the  last  point,  or 
why,  if  such  abstinence  were  desired,  it  sliould  be  placed  on 


*  Bode,  Ilitt.  Ecdn.,  i..  90. 
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a.  loxpl  with  the  two  precetiing  i-equiretnenU,  are  questions 
that  to  our  modem  notions  are  hard  to  answer.  When, 
however,  we  remember  that  horses  were  habitually  ofTcred 
at  the  Norw;  sacritict's,  we  perceive  at  once  the  true 
oxpl&natioD.  The  prohibitioa  of  horaeBe^h  meant  the  pro- 
hibition uf  meats  ufiered  to  idols.  It  is  probable  tliat  the 
pn^ttdice  which  »ttll  prevails  against  the  use  of  a  meat 
that^  is  otherwise  unobjectionable  Ls  a  Biri^vival  of  the  days 
when  the  horse  was  sacrificed  to  Odin,  and  when  Augstur 
and  his  companionH  ceased  not  to  warn  their  disciples 
against  those  sacrificial  meats,  froft»  which,  as  the  Apostles 
once  saifl,  "  Jf  ye  keep  youisclves,  ye  sImJI  do  well." 

g  0.  It  thus  appears  that  a  close  Connection  existLwl  ''f*'*"' 
between  common  worship  and  common  meals.  Meats  were  •^a*'"'- 
on  ensential  part  of  religious  coronionicR.  Wlierever  we  reail 
of  anch  ceretaonics,  we  hear  of  such  meals.  Wherever  wo 
read  of  public  meals,  we  always  find  that  they  formed  part 
of  some  jeligioiLs  celebration.  We  tind  the  Greek  t<-rnw  for 
kinsmeT>and  for  feastera  used  as  synonyms.  Wc  find  that 
the  riglit'to  partAkc  of  a  common  meal  was  regarded  as  the 
pmpor  legal  pn"h)f  of  a  coimnunity  of  worship.  We  find, 
too,  tliat  the  wjmniun 'worship  and  tlie  common  meal  were 
universal  among  the  Aryan  nations.  Among  them,  at  least, 
and  probably  among  many  other  raceit,  It  Is  not  too  mut-h 
to  aay*  tliat  " tho  earliest  religious  act  seems  to  have  Ihnu 
^e  eating  of  a  me»il  prepansd  on  an  altar."  The  ipieNtion, 
however,  still  rcmaia'9,  Uow  arc  we  to  account  for  these 
facta  ?  What  wei-e  the  beliefs  which  led  to  the  universal 
adoption  of  this  particular  symbol,  and  to  the  establishment 
of  theserpeculiiu-  relatious  ?  Such  an  inquiry  is  necessarily 
difficult      We   Duanot  enter   into  the   thoughts  and   the 


"  U.  Da  Ceoluigefi'  "La  Cit<S  Aaliqne,"  p.  ihS. 
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feelings  of  men  upon  a  much  lower  level  of  culture  tlian 
our  own.  We  have  little  definite  informatiun  ni^  the 
aubject,  partly  becauiHt  men  are  habitually  reticent  on  such 
matters,  and  partly  because  there  was  no  need  to  treat  of 
subjecta  that  to  the  readers  of  that  time  were  perfectly  well 
known.  The  ideas  themselves,  too,  were  from  their  vei-y 
nature  more  or  \(iaa  vague.  Finally,  these  ideaA  niutjt  be 
distinguished  from  other  and  similar,  though  probably  later 
idoas.     With  this  distinction  I  must  preface  my  remarks. 

The  idea  of  sacrifice  implies  either  &  benefit  to  the 
recipient  or  a  losa  to  the  g^ver,  or  partly  the  one  and  partly 
the  other.  In  the  first  case,  the  benefit  may  consist  either 
in  actual  assistance,  or  in  some  gratification,  or  in  merely  a 
mark  of  attention  and  respect.  In  the  second  case,  it 
consists  in  the  costliness  of  the  gift,  a  costliness  which  is 
measured  either  by  the  rarity  of  the  object,  or  by  the  pain 
with  which  the  donor  yields  it.  Sometimes  these  motives 
are  blended.  But  these  complex  motives  generally  relate 
to  the  attempts  made  to  propitiate  external  and  unknown 
forces.  They  thus  belong  rather  to  the  class  of  J^ature- 
womhip  than  to  the  simpler  and  older  rites  of  domestic 
religion.  Parva  petvnt  Lares :  the  Household  worship 
sought  no  costly  sacrifit^.  Men  thought  that  the  disembodied 
^ — spirit  retained  similar  fuelttigs,  and  similar  needs,  to  those 
that  ho  had  in  the  fieah.  It  was  thus  equally  a  duty  and  a 
pleasure  to  sharo  with  him  the  customary  meat,  and  to  pay 
to  him  the  wonted  respect.  But  there  was  sometliing  more 
tliau  this.  The  common  meal  was  the  sole  means  by  which 
a  communication  could  be  maintained  between  the  spirit- 
world  and  the  earth.  The  spints  were  not  perceptible  to 
human  senses;  but  the  offering  of  food  and  of  drink 
formed  a  sort  of  middle  term  by  which  the  iipiiitual  and 
the  earthy  could  be  brought  togetlier.  Every  object. 
whether  animate  or  inanimate,  was  supposed  to  con.«ist  of 
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two  pgrts — of  a  subsUnce  and  of  a  sliadow,  of  a  scut  and  of 
a  iKHly.  of  something  immaterial  aa  well  oa  of  something 
natcnol.  The  articlea  of  food  and  of  drink  possc&scd  tliis 
nature.  It  was  upon  the  tinmaterial  part  of  the  ofFeringH 
that  the  apihto  fed,  whiJo  the  earthly  parts  were  left  for 
DOdiL  Thus  both  the  spirit  and  the  worshipper  lived  on 
•  the  same  QOtirishment.  That  which  supported  and 
Ifstrengtfaened  after  ita  kind  the  human  frame,  supported 
and  strengthened  bj  ita  spiritual  force  the  spirit  to  wliom 
it  waa  presented.  Nor  did  the  worshippers  doubt  that  at 
every  such  meal  their  Divine  Head  sat^cesent,  though 
unseen,  among  them. 

Each  of  these  propottitions  is  fully  supported  by  abundant 
evidence.  We  know  that  Animism — th^t  ie,  the  belief  iii 
the  souls  of  objects — both  did  exist  in  primitive  times  and 
does  at  the  present  day  exist  among  the  races  of  lower 
culture.  That  the  spirits  retain  in  the  spirit-world  some 
semblance  of  the  intorcdts  and  the  pursuits  of  the  present 
life  is  a  familiar  belief.  We  need  but  recall,  for  its  lUus- 
^tiou,  the  classical  descriptions  of  the  shadowy  heroes 
pursuing  the  hostile  shades,  or  chafilng  the  phantom  deer. 
Even  to  thia  day,  among  races  of  lower  culture,  the  distinc- 
tion between  the  spirit  of  the  sacrificial  victim  and  its  fieah 
is  well  understood,  and  ia  distinctly  stated.  *'  When/'  nya 
Sir  John  Lubbock,"  "  it  ia  observed  that  meat-offerings  are 
inot  consumed,  it  \a  supposed  that  the  spirit  eats  the 
■piritual  part  of  the  victim  and  leaves  the  meat  to  the 
wontliippcr.  Thus  the  limbooa,  dear  Darjiling.  say — 
"  The  life-blood  to  the  gods,  the  flesh  to  ourselves."  "  By 
that  time,"  says  Mai-co  Polo.f  writing  of  feasts  in  certain 
Indian  temples,  "  they  say  the  spirit  of  the  idol  has  con- 
■umcd  the  .lubetanco  of  the  food ;  so    tliey  remove  the 
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viiuuls  to  Im!  eaten  hy  Uiemselves  with  great  jollity." 
"Thu  ChinoBc,"  eays  Mr.  Doolittle*  "entertain  the  idea 
iliat  the  tipirits  of  the  dead  partAko  of  the  essential  and 
inaraateiia)  elcnienU  of  the  fo^d  and  the  wine.  What  the 
living  consume  at  the  eonelusion  of  the  ceroniftny  in  only 
the  coarse  and  iiisterial  ptirtiuns,  which  the  dead  leave 
imtouched."  For  fnrt!ier  eridenee  it  is  enough  to  refer  to 
the  numerutu  facts  accumulated  by  Mr.  Tylor.f  Nor  dots 
this  iK'lief  Nouml  wholly  strange  to  those  who  romenilter 
tile  frequent  mention  that  Homer  makes  of  the  savour  of 
the  .sacriiiceH  being  wafted  to  the  gods. 

We  can  also  see  that,  in  the  state  of  mind  of  which  we 
■■[peak,  the  belief  exisU  that  the  goda  and  Uieir  worshippers 
form  one  community.  They  ore.  literally,  in  the  old  phrase 
which  Aristotle  cites  respecting  the  primitive  family — ^groups 
of  the  Hellenic  tribes,  of  the  same  meal-bin  and  the  same 
hearth.  They  have  a  common  descent,  common  interests, 
common  pivperty.  common  aympathios,  common  enjoymentt*. 
PIato|  speaks  of  the  kinship  and  communion  of  the  kindri'd 
gtkls  that  have  the  nature  of  the  same  blood  as  tht^ir 
«'«rshippers.  He  eays  that  a  man,  if  he  honour  anil 
venerate  the  kindred  and  the  communion  of  hin  kindred 
gods,  that  have  the  nature  of  the  same  blood  as  he  has.  may 
reasonably  expert  from  ihcin  the  blessing  of  children. 
Pol]ux.§  a  later  writer,  hut  of  high  authority,  who 
apparently  expresses  the  views  of  Aristotle,  uses,  as  terms  of 
apparently  the  like  meaning,  wonis  denoting  respectively 
blood  ndations  or  kinsmen — men  who  make  a  common 
offeriog.  and  men  who  partake  of  a  common  feast. 

I  shall  frequently  have  occasion  to  notice  the  strength  (if 
this  sentiment  towards  the  Household  gods.     It  is  to  Uieui^ 


*  •■  flueul  Life  ft  th«  CbineM,"  toI.  ii.,  p.  48. 
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ed.  much  more  llum  to  auy  patron  Aaint,  an  we  might 
tenn  liim,  that  their  feelings  were  nptxrially  directed.  Wa 
may  trace  among  unctUtiUTMi  people  the  operatioa  of  a 
similar  sentiment  even  at  this  day.  Tlio  Chint^sc  descrilie 
certain  feasts  in  honour  of  their  deceased  ancestors  by  the 
uxpresaive  name,  "  keeping  company  with  the  goda."  In 
Fyi.  too.  we  find  a  tiiugular  illu»tration  of  tboae  old  bcUcfa. 
The  tenn  VeUa  uvu.  means  spnmg  from  the  StLiae  root,  and 
denotes  people  who  worship  the  samo  god,  who  may  awear 
at  each  other  and  take  each  other's  property.  This 
mvilf^  of  KWt'Hriiig  i»  explained  by  the  belief  that  the 

invoked  cannot,  or  will  not,  injure  the  pei-son  curecd, 

flKicauso    h^  belongs    to  him.      But,    when  one  cursed  a 

Strang^,  the   nTath   of  the    god  tlius   invoked    may  be 

MX^MCted  to  fall  upon  the  jK-rsoii  cursctd,  in  whom  he  has  no 

interest,  and  who  has  otfended  one  of  that  god's  people.* 

It  may  have  been  that  the  priniitivo  view  of  tliis  matter 
in  that  which  I  have  thus  endeavoured  to  dejtcribe,  and 
nothing  morn.  It  may  have  bet-u  tliat  our  forefathers 
regarded  their  gods  as  members  of  their  clan;  invisible, 
indeed,  and  with  greater  and  more  varied  powers  than 
'^hose  of  any  mortal  clansman,  but  still  presenting  ettsen- 
Ually  tho  same  rtdation.  But  it  may  alsu  liave  Ihm-ii  uther- 
wiae.  Tliere  is  another  and  a  less  obvious  explanation.  It 
hi,  at  least,  conceivable  that  the  religious  relation  was  based 
upon  a  mnro  mystic  idea,  A  b^dief — vague,  indeed,  but  not 
on  that  account  less  intense — maj'  have  prevailed  that,  by 
Tv  eating  of  the  huly  food,  a  portion  of  the  divine  essence 
enteral  into  an^l  l»ecame  incorporated  witli  the  worshipper. 
A  Bavagv  will  eat  liis  uueiiiy.  in  the  belief  that  he  thereby 
appropriates  that  enemy's  titrength  and  skill  and  courage. 


*  Mr.  T'bnrfton's  "  Mcmonuitluin  on  Ownerafaip  of  T^iiil  in  Frji,"  in 
tttfon  vt  CaiDiiKn]or«  (■oinleiimigh  and  Mr.  Concnl  Lajriirtl,  "On  th* 
CalwDy  of  Fiji,"  pnural'.wl  ti>  Huniiu  u(  Cuinmons,  July,  1874. 


3t  Aia:SAJC  WOESHIP.  • 

Hie  Etrange  Llesding  cf  the  identatr  ^  the  father  with 
that  of  the  BOD  f  coined,  as  we  shall  see.  a  prominent  part  of 
the  piimitiTe  ibecirr  ci  life  and  of  eoatty.  In  s«ne  sacb 
manner  it  mar  hare  ba^m  thought*  that  the  ccanntctn  icttd 
prodnoed  some  kind  of  zsterebange  between  its  paiticipaiits, 
whether  ^t^"*— ■  or  dixine;  that,  in  cases  where  a  patron 
aaint  had  been  chosen,  the  Divine  Father  and  his  adopted 
sons  had  heeome  idcaitified ;  that  the  Divine  essence  dwelt 
in  <he  man,  and  the  human  essence  dwelt  in  the  DiviniCv ; 
and  that  ^he  jiroTEhippera  were  alike  animated  by  the  same 
indwelling  Oivine  ^nrit.  Whether  views  of  this  kind 
were  actoally  entertained,  and  if  they  were  cubaiained*- 
whether  they  framed  part  of  the  primitive  beliefs  of  our 
race  or  were  the  additacn  of  a  fantaftic  philosophy  upon 
the  old  creed,  are  qnestions  which  I  do  not  nndcrtake  to 
determine.  Whichever  explanation  be  correct,  it  wilf ' 
aeomint  for  the  general  acceptance  of  that  creed  and  for  ita  ^. 
qrndwlism  in  the  common  mesl. 

"  See  Mr.  Spcnnri  ■■  SociologT,"  T<r.].  i,  p,  299. 


CHAPTER  117 

THE  HOUSE  aPXRlT. 

1.  The  belief  -which  iruided  the  conduct  of  our  fore-  N^hw  • 
fbtbets  was  the  samo  fs  that  which  ae«ma  to  have  prevailed  Wonhip. 
»mmg  most  other  of  the  first-born  children  of  the  earth. 
That  belief  wa8  the  spirit-rule  of  deceased  ancestors.  The 
flimple  mtnda  of  oncultared  men  unhesitatingly  believed 
that  the  spirit  of  the  departed  Houae  Father  hovered  round 
the  place  he  loved  in  life ;  and,  with  powers  both  for  good 
and  evil  supernatuially  exalted,  still  exercised,  although 
unseen,  the  functions  which  in  his  Ufo-time  ho  had 
performed.  He  still,  in  hia  spirit  state,  needed  the  shaduw- 
food  and  drink  such  as  splrita  enjoy;  and  he  still  continued 
sensible  both  of  the  reverence  and  the  neglect  of  tus 
descendants.  To  him,  therefore,  were  daily  made,  at  the 
oommeocement  of  every  ufeal,  libatiuns  and  offerings,  not 
merely  as  tokens  and  pledge»  of  honour  and  affection,  but 
as  his  share  of  the  property  of  the  household.  To  this  share 
he  was  entitled  as  of  right,  and  its  possession  was  essential 
for  his  happinnss  in  the  spirit  worKt.  Consequently,  the 
due  performance  of  the  sacred  rites  was  to  him  a  source  of 
constant  satisfaction.  "  \Sliatever  a  man  endued  with 
strong  faith,"  says  Menu,*  "  piously  offers  as  the  law  haa 
directed,  becomes  a  perpetual,  unperishable  gratification  to 

•  iii,  575. 
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his  ancestors  in  tho  other  world."  On  the  other  hand,  the 
spirit  to  whom  no  such  offeringa  were  made  waa  atippnKu<l 
to  suffer  the  pangs  of  eternal  hunger.  If,  therefore,  the 
proper  libations  were  made  by  the  proper  person,  in  the 
proper  place,  and  at  the  proper  time,  the  spirit  would 
graciously  guai'd  and  assist  his  sons.  But  the  case  was  far 
otherwise,  when,  from  neglect  of  Iii«diitie.s  of  piety  (such 
;nraa  the  technical  expression  ani(«ig  the  Romans),  a  ntan 
destroyed  his  happiness  and  caused  the  misery  of  all  his 
fopcfathera.  The  offended  spirits  did  not  perish.  They  were 
changed  from  faithful  friends  into  deadly  encniie^.  TTie 
benignant  Lares  became  the  dreaded  Lai-viu.  Those  powers 
which  formerly  were  used  for  the  offender's  benefit  won 
now  turned  to  his  destruction.  Tlic  impious  man,  thq  man 
who  neglected  his  filial  duty,  or  violated  the  customary 
laws  of  the  household,  had  uot  to  dread  any  human  punish- 
ment. He  was  given  over  to  his  own  tormentors.  His 
go^ls  were  agaii^t  him;  and  every  former  blessing  hecaniu 
9,  curse. 

Tlie  difference  lictwcen  our  inef  tal  state  and  that  of  our 
forefathers  is  so  wide,  that  it  costs  no  ordlnaiy  effort  to 
realize  those  forms  of  belief,  once  no  potent  and  m  wide- 
spread, which  I  have  endeavoured  to  describe.  But  this- 
difficulty  rests  with  ourselves  only,  and  is  no  proof  againsfr 
the  existence  of  tliat  belief.  Tt  is  uut  more  difficult  to 
comprehend  that  our  ance.stors  found  their  Pi'ovidence  in 
their  fathers'  tombs,  than  it  is  to  comprehend  that  a  hundred, 
ipillion  subjtictfi  of  Qucon  Victoria  believe  that  Ganges  or 
Nerbudda  is  not  merely  the  seat  or  the  emblem  of  a  god, 
but  is  itself  a  very  god.  If  we  doubt  whether  House-worship 
be  an  actual  existence,  and  not  a  dream  of  idle  speculacon, 
we  should  remember  that,  at  this  day,  in  China,  three 
hiindi-ed  millions  of  orderly,  industi'ious,  and  intelligent 
men  live  and  die  in  this  faith.    So  powetfully  doeAidact; 
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?nipon  the  Chinese  mind,*  that  it  is  easy  to  obtain,  for  about 
£33,  a  man  vrho  will  conHcnt  to  be  put  to  death.  To  such 
a  sacrifice  poiiithumous  honour  is  attached.    The  faniilyis 

■  rescued  from  poverty,  and  enters  un  the  pijsscssitjn  of  com- 
parative wealth  ;  and  thus  provision  is  madt,'  fortJie  constant 
performance  of  the  otferings  to  the  Manes.  Nor  is  this 
belief  copfined  to  the  Chinese  empire.  Numerous  other 
nations  in  all  ^larts  of  the  world  hold  Miniilar  opinions. 
"  In  our  time "  says  "Mr.  Tylor.f  "  the  dead  still  receive 

.  worehip  from  far  the  larger  half  of  mankind  ;  and  it  may 
have  been  much  thfc  »ame  ever  since  the  remote  periods  of 
primitive  culture,  in  ^-'hich  the  religion  of  the  Mant-s  probably 
took  its  rifle." 


§  2.  It  is  thus  certain  that  the  worship  of  deceased  ancestors 
is  a  tvi'a  cuu^u,  and  not  a  mere  hypothesis.  It  has,  however, 
been  questiooed  whether  this  cauHe,  alUiough  it  may  have 
been  elsewhere  operative,  was  influential  among  the  Aryan 
nations.  I  proceetl,  therefore,  to  state  biieHy  the  evidence 
for  the  proposition  that  this  worship  once  existed  in  every 
branch  of  our  race.  Among  the  Hindus,  the  Vedas 
distinctly  recognise  the  ancient  religion  of  the  Pitris,  or 
Fathers,  The  Rig  Veda  relates  J  to  the  worsliip  of  the  gods; 
hni  the  Sama  Veda  rftlatee  to  the  worship  of  the  Manes  of 
the  ancestors.  "The  Pitris,"  says  Professor  Max  MUller,§ 
**  are  invoked  almost  like  gods  ;  oblations  are  offered  to  theiti, 
and  they  are  believed  to  enjoy,  in  company  with  the  gods, 
a  life  of  never-ending  felicity."  Tlie  offeiing  of  cakes  and 
water  is  the  sacramenl  of  the  Manes,  one  of  the  five 
great  ceremonies  which  Menu||  enjoins.     "An  oblation  by 
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*  Sir  JdiB  Bovnng,  yart.  iter.,  vi>I.  L,  p.  063. 

t  "Primitjvr  Culture."  trot  ii..  p.  112. 

J  Mctih,  jr.. I  24.  g  '•Chip4,''  vol,  ii.,  p.  46. 
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BrshmiiiK  to  their  aiiceatoni."  aayn  the  same  authority,* 
"  transcends  aii  ub1a,tion  to  the  deities,  because  that  to  the 
deities  is  considered  as  the  opening  and  completion  of  that 
to  the  auiawUji-s."  In  this  case  the  offering  to  the  deities  U 
merely  incidental,  and  is  intended  to  be  "  preservative f  c^ 
the  oblation  to  the  Pitris ;"  or,  in  other  words,  to  secure  to 
them  the  quiet  enjoyment  of  their  sacrifices,  without 
disturlvince  from  their  greedy  and  more  poverful  neigh- 
bo  uth. 

—-  Among  the  Iranians  a  similar  belief  prevailed.  They 
worshipped  the  Fravaabls,  or  spirits  of  the  dead,  and  espe- 
cially those  of  their  own  ancestors.  "  There  cannot  be  any 
doubt,"  says  Spinel,*.  "  that  the  worship  of  the  Fravashie 
played  an  important  part  with  the  Iranians,  though,  perhaps, 
moro  in  private  than  in  public.  It  would  appear  that  thero 
were  two  diilerent  sorts  of  it  General,  certainly,  was  the 
hero-worship,  the  veneration  of  '  the  pioua  men  before  the 
law.'  With  this,  in  some  ages,  perhaps,  the  worship  of 
Frav&shis  of  the  royal  family  was  combined.  The  ancesior- 
worehip.  on  the  other  hand,  was  of  a  strictly  private 
character."  The  Khord&h  Av68ta§  tells  us  that,  when 
water  is  drawn  from  the  celestial  sea,  Vouxu-Kasha,  thow 
of  the  bold  Fravashis  of  the  pure  whp  come  down  to  earth 
"bring  water,  each  of  them  to  his  kinsfolk,  his  clan,  his 
confederacy,  his  region,  saying  thus :  '  It  is  our  own  rcgioxL^ 
to  further  it,  to  increase  it.  Then  if  there  is  an  Overseer,  ^ 
Buler  of  a  region,  provided  with  like  kingdom,  he  always 
invokes  them,  the  bold  Fravosbis  of  the  pure,  against  the 
tormenting  foes.  They  come  to  his  assistance  if  they  are 
not  tormented  by  him,  made  contented  without  revengOt 
nnoffended :  they  bi-ing  him  forward  like  as  if  a  man  were 


•  Ui..  203.  t  lb..  200. 

t  8m  Mr.  Spenser's  "  Sociolagy."  voL  i.,  appmidix  A,  p.  ()• 

{  SpJe^vl't  "A^-oata,"  by  Blecck.  vol.  iii.,  p.  66, 
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a  vetl-feathered  bird.    They  are  his  weapona,  faia  defence, 
his  support,  hia  wall" 

It  is  needless  to  enlarge  upon  the  domestic  worship  of 
Uellas  and  of  Italy,  llie  facta  are  sufficiently  well  known, 
and  they  have  been  recently  discassed  with  cunspicuoos 
ability  in  his  "La  Cit^  Antique" — a  work  to  which  I  gladly 
acknowledge  my  great  obligations — by  If.  De  Coulangts. 
I  will  merely  recall  some  of  the  familiar  names.  Tlie 
Hellenic  House  Spirits  were  known  by  many  designations. 
They  were  directly  called  iaifiovtc  and  %>w<r.  They  were  the 
Am)  tfitntot,  or  the  Gods  of  the  Hearth-;  Btoi  fivxiot,  or 
Penates;  Btel  warpfot,  eyytvut,  ofioyt'iot,  oirfntfioi,  or  Gods  of  the 
Fathers,  of  the  kin,  of  the  same  race,  of  ajo^mon  blood.  The 
Latin  language  contains  a  variety  of  shnilar  names.  We 
meet  with  the  Genius,  Lares,  Manes,  Penates,  Vesta.  Of 
these  words,  Genius  is  generally  taken  to  mean  the  spirit, 
or  guardian  angel,  of  a  liTing  man.  The  Manes,  whether  the 
word  means  the  goo<l  people,  or,  as  some  suppose,  the  little 
people,  are  the  dead  generally.  Vesta  is  the  hearth,  with  its 
holy  flame.  But  the  Laros  and  the  Penates  are  the  true 
Hoose  Spirits,  the  souls  of  deceased  progenitors  that  dwell  in 
the  interior  of  tlie  house,  and,  along  with  the  holy  fire,  col- 
lectively form  its  protecting  deity.  Of  all  the  worships  of 
Rome,  as  Mommsen*  has  observed,  the  worehip  of  the.se 
House  Spirits  had  the  deepest  hold ;  and  of  all  those  worships, 
as  we  know,  it  was  the  one  which  lasted  the  longest.  In  the 
oCber  European  nations,  the  Slavs,  the  Teutons,  and  the 
Kelts,  the  House  Spirit  appears  with  less  distinctness.  We 
hare  no  early  books  of  these  peoples,  like  the  Vedas 
and  the  Avesta^  and  the  literature  of  Greece  and  of  Rome. 
The  iuduence,  too,  of  Christianity  has  passed  with  varying 
force  over  each  of  these  nations  as  we  know  them.    Our 


*  "Hkuxryol  Hoow,"  vol.  t.,  p.  173. 
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'acquaintance,  therefore,  with  their  domestic  condition  is 
derived  mainly  from  writers  to  whom  tlic  House  Spirit  was 
an  abomination,  and  who  were  anxiooa  to  bur^'  in  total 
oblivion  all  that  related  to  the  most  formidable  of  their 
enemies.  ThtiA  the  Huiuie  Spirit  presentA  himself  in  these 
countries  to  us  merely  as  a  survival,  and  we  have  no  direct 
knowlwlge  of  his  earlier  worship.  Yet  the'  existence  of 
that  worship  does  not  admit  of  doubt.  The  traces  of  it 
are  seen  clearly  among  the  Slavonian  peoples.  Although 
Christianity  has  chaugixl  the  har  Familiaris  into  an  uncouth 
sfaa^}'  demon,  and  haft  subBtttntcd  the  holy  Eicona  for  the 
ancestral  Hp^rits,  the  old  belief  is  preserved  better  among 
them  than  in  any  part  of  Westc^  Europe.  The  Slavomon 
peasant  holds  tliat  "  each  house*  ought  to  have  its  familiar 
spirit,  and  that  it  is  the  soul  of  the  founder  of  the  home- 
stead that  appears  in  this  capadty."  To  this  belief  many 
of  their  customs  are  due,  in  the  building  of  their  houses,  in 
the  changing  their  residence,  and  in  many  details  ^ 
ordinary  life.  Mr.  Ralston  has  collected  a  number  of 
curious  and  interesting  illustrations  of  this  primitive  belief.} 
"  There  is  no  doubt,"  he  Bays.f  in  reference  to  the  old 
Slavonians,  "  RlK>ut  their  belief  that  the  souls  of  the  fathore 
watched  over  tlieir  children,  and  their  diildren's  children ; 
and  that,  therefore,  departed  spirits,  and  especially  those  of 
anoeetors,  ought  always  to  be  regarded  with  pious  venei-a- 
tion,  and  sometimes  solaced  by  piayer  and  saciifice.  It  is 
clear,  moreover,  tliat  the  cultaa  of  the  dead  was  among 
them,  as  among  so  many  other  peoples,  closely  connected 
with  that  of  t^c  fire  burning  on  the  domestic  hearth — a  fact 
which  accounts  fur  the  stove  of  modem  Russia  ha\*ing 
come  to  be  considered  to  be  the  special  haunt  of  the 
Damovoy,  or  House  Spirit,  whose  position  in  the  esteem  of 


*  Mr.  R«litcn'*  "Sca^  of  Ranis, "  p.  128. 
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the  people  is  looked  upon  as  ft  trace  of  the  ancestor-woraltip 
of  olden  days." 

Among  the  people  of  Western  and  Northern  Europe  the 
House  Spirit  is  rwliict'd,  even  mure  plainly  than  liis  brother 
in  the  East,  to  the  condition  of  a  mere  snrviv&l.  Yet,  not- 
witliBtanding  all  hostile  influences,  the  Teutonic  Haus-}^ist 
has  left  many  traces  of  his  individuality.  He  is  known  as 
the  Busing  or  Stetigot.  the  House  Cnnl  or  Lar  Farniliaris. 
He  is  also  Ingoumo — a  guardian  of  the  inner  part  of  the 
hoase — a  temi  exactly  eijuivalent  to  the  Latin  Penas  and 
the  9«tfc  >»ix'*'c  of  the  Greeks.  "  We  can  often  trace  in 
theiii^s&ys  Oi-imin*  "a  special  ivlation  to  Uie  hearth  of  the 
hou'K;,  from  beneath  which  they  often  come  for^,  and 
whero  the  door  of  their  subturrsDcan  dwelling  seems  to 
have  been ;  they  arc  peculiarly  hearth  gods."  In  this  aenae 
the  Greeks  would  have  called  them  tf«ot  iarwu-jfiH.  The 
House  Spirits  had  a  multitude  of  other  names  which  it  is 
needless  here  to  enuiuorate,  but  all  of  wliich  are  more  or 
less  expressive  of  their  friendly  relations  with  man.  They 
always  dwell  in  or  about  the  hou.se,  and  jire,  if  thev  are 
well  treated,  alwaj-s  friendly  and  helpful  m  the  house  anc^, 
in  the  yard.  "  The  Kobold,"  says  Grimm,+  writing  of  tliem 
under  one  of  these  names,  "is  thus  a  useful,  industriuoti 
spirit,  who  takes  delight  in  helping  the  men  and  maids  in 
the  housework,  and  secretly  doing  a  part  of  it.  He  gi-ooms 
the  horses,  combs  nut  their  maneii,  gives  their  fodder  to  the 
cattle,  draws  water  from  the  well,  ^d  cleans  out  the  stable. 
His  presence  brings  luck  and  sacccss  to  the  house,  )ii.<t 
departure  withdraws  them."  The  name  of  Kobold  J  appears 
in  Normandy,  and  henc'a  probably,  in  England  under  the 
ftfouliar  funu  of  Uublin.     In   the  latter  country  lie  has 

I 

•  "  rvmtwhe  Mjrthologie,"  tfnl.  i.,  ji.  46&  t  f*-.  p-  4T8. 
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many  iiaine».  He  is  the  Brownie,  or  as  in  Yorkshire  tie  is 
railed  the  fiogart,  or  Hob  Oohlin,  or  Kobin  OoodfcJtow. 
By  whatever  Btyle  he  in  dtwcrilteiJ,  his  fee  is  white  bread 
and  milk;  and  overnight  ho  doe-s  all  the  household  work. 
In  Scotland  this  same  Brownie  is  well  known.  He  is 
usually  described  as  attached  to  particular  families,  with 
whom  he  has  l)oen  known  to  reside  for  (%ntvrieH.  threshing 
the  com,  cleaniug  the  house,  and  performing  similar  house- 
hold tasks.  His  favounto>gre.tification  was  milk  and  honey. 
In  the  Orkney  Islands  a  writer  in  the  beginning  of  the 
eighteenth  century  states  that  "not  abovu  forty  or  fifty 
years  ago  almost  every  family  had  a  Brownie,  or  evil  spirit 
so  called,  which  served  them,  to  wlioui  they  gave  a  sacriBce 
for  its  serWce ;  and  when  they  churned  theii*  milk,  they 
took  a  part  thereof  and  sprinkled  every  comer  of  the  house 
for  Brownie's  use.  Likewise  when  they  lircwcd  they  hrul  a 
stone  wherein  there  was  a  little  hole,  into  wliich  they 
poured  some  wort  as  a  sacrifice  for  Brownie-."'  Among  tha 
Scandinavian  nations  there  is,  as  we  might  expect,  a  siuul&r 
House  Spirit.  In  Benmaik  and  Noni'ay  he  is  called  Nisse 
God-dreng,  or  Good-fcUow.  The  Swedes  call  him  Tompt- 
Oabbe,  the  TofUGaffer.  or  old  man  of  thu  house  and  ita 
surroundings.  I  may  add  that  the  Nis,  like  his  brother  in 
Russia,  the  Daniovoy,  often  cribs  com  from  the  neighbours 
for  the  use  of  his  household's  horses ;  so  that  this  spirit, 
although  he  is  good  to  those  who  are  under  his  protection, 
does  not  hesitate  to  injure,  Xor  ilieir  sakes,  strangers,  I 
am  not  aware  that  the  House  Spirit  has  left  many  traces  of 
his  existence  among  the  Keltic  peoples.  His  Irisli  repre- 
sentative is  said  to  be  the  Cluricaun.  A  more  trustworthy 
analogue  is  foimd  in  the  Hebrides.  In  those  islands  at  tho 
present  day,  "The   Gael*  call  their  evil  spirits  Boducbs 


t  "Leiraiuia,"  hy  W.  AndetBon  Snuth,  p.  199, 
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(Boddufi),  while  the  word  still  retains  its  ancient  secondary 
•fiigoificatiou  of  old  ntau,  head  of  the  family."  It  luay, 
perhape,  be  thought  that  the  history  of  the  word  has  been, 
ID  thia  passage,  inverted ;  and  that,  as  in  other  cases,  the 
old  man  of  the  honse  had  his  nsua)  and  honourable 
designation,  until  tlie  clergy  banished  him  to  tho  buttuiiilesa 
piL 


§  3.  The  worship  of  these  House  Spirits  was  a  veritable 

religion.      It  was  something  entirely  different  fi'om  tliat 

mythology  which  sought  to  explain  tlie  various  phenomena 

of  external  nature.     The  Aryan,  doubtletss,  like  his  Eurapean 

or  his  Indian  descendant,  acknowledged  tbo  might  of  the 

,  aea  or  of  the  storm,  heard  the  voice  of  God  in  the  thunder, 

land  adored  the  bright  sun-god  as  bc'fan'lijs.  daily  course. 

But    these    elemental    powers   were    not    his  gods.     ^9 

rooognizcd  their  might,  and  deprecated  their  wrath ;  but  it 

was  not  to  them  that  he  owed  allegiance,  or  thatlic  looked 

for  help.    They  lived,  indee<l,  but  tliey  did  not  care  for 

In  their  wild  caprice,  they  might  benefit,  or  they 

iBiight*ruiu  him.      But  God,   even  his   own  Ood.'a  very 

[present  help  in  trouble,  the  Divine  and  Gracious  Protector 

[who  cared,  and  cared  exclusively,  for  him  and  his;  whose 

welfare   depended  upon   his  services;    of    whose    divine 

company  he  would  in  the  course  of  nature  become  a  part. 

this  Father,  in  the  very  fullest  and  most  literal  sense  of  the 

term,  dwelt  always  at  his  hearth.    To  tHs  Father  the  King 

of  Men,  when  he  returned  victorious  to  his  native  Argos,  firet 

rendered  thanks.     So,  too,  Electra  prays  to  the  murdered 

Agamemnon* — "  Have  mercy   upon  me  and    my  brother 

Orestee.    Bring  him  home  to  bis  country.    O  my  Father, 

hear  my  prayer,  and  receive  my  libation.    Give  me  a  heart 


Worjihip  n 
veiitabje 


•   "aioqjbofw,"  122,  135, 
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more  cliftete  tli&n  my  ittoiher's.  aii^  pui-fti'  hnntlN."  In 
Rume,*  tbe  oUlcr  Cato  telU  us  that,  it  was  the  tii-st  duty  of 
the  House  Father,  xn  hU  return  home,  tfl  pay  his  devotions 
St  tlie  altar  (if  the  Laivs.  Virf,'il  dcscriUeji  ^neas  as 
adoring  the  spirit  of  bin  father  Anchises,  and  seeking  from 
it  protection  and  aid.*  If  a  n^ai)  be  neither  forsworn,  uur 
mean,  it  is  to  the  propitious  l^res — a^  Horacef  tella  uh— ^ 
that  ht8  thankH  ore  due 

In.  this  aspect  vre  can  appreciate  a  notable  function  of 
the  Lares.  The  Houiw  Spirits  were  directly  choiged  with 
the  preservation  of  the  property  of  tlie  household.  They 
werUf  aa  Hiirnc-ii  tells  ua,  tliu  guai'diaim  against  thieves. 
They  were,  in  the  words  of  TibulIus,J  "the  guardians  of. 
the  land."  They  repelled  the  thief,  so  Ovid§  a^isureH  «», 
and' scared  tlie  eneuiy,  and  warned  the  treepaager.  Tfaiae-^ 
iliity  woA  nut  limited  to  the  houiib,  hut  was  extendedr|  to 
every  part  of  the  household's  property.  Their  fimctions, 
however,  seem  to  have  been  gradually  specialized.  With 
the  Latins,  the  Garden  Spirit  was  known  as  Hercules ;  and 
Itefore  the  ^ardian  of  the  boundaiy  waw  confounded  with 
his  Hellenic  namesake,  the  wandering  son  of  Alkmene,  ho . 
enjoyed  under  this  uauie  a  high  place  in  the  Koman  Pan- 
theon. In  Athens,  thc^  tulclaiy  functions  were  8Ji»igned  to 
Hermes  and  wc  read  of  the  more  general  expression, 
(>(ol  Cpio*.  Our  Teutonic  fon.'f^lhen*  worshipped  Freya,  aa  the 
j^iiardian  of  their  boundaHt*  Throughout  all  antiquity. 
Indeed,  the  landmai'k  setms  to  havf  been  invariably  held 
sacred.  It  is  noteworthy  that  both  the  LatinsH  and  th« 
Oreeka  recognized  divinities  for  tliq  houw  and  its  precinct, 
for  the  cnltivateU  field,  and  for  the  woodland.     AU  tfae«e 


"  .ScQ  MominMD,  "HUtorj'  oi  Rome."  vol.  i.,  p.  173. 
t  ••K.Hrw.*'  U.  a,  IM.  :  I.,  i.  23. 

9  "Futi."  V.  Ul.  xi.  677.  iCioans  "Da  Leg.."  ii.  II. 

i  Mmnmaen,  "Hntory  of  Ron*)"  toI.  i.,  pp.  i;3,  174. 
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deities  seem  to  be  included  madcr  the  general  descriptioin  of 
Laif.s,*  aiul  tlieir  wupaiate  titles  afford  evidence  for  the 
vxidtence  among  those  peoples  of  tlw  usual  fonu  of  cantonal 
settlement. 


§  4^.  Of  tluH  tuti?ln.5yRpirit,orcompanyf>f  spirits 
Familiaris,  or  Man  of  the  Kousuhuld,  as  the  Romans  called 
him ;  the  Hoi-o  in  the  IIotiHe,  as  he  was  known  to  the 
Greeks  ;  the  Husing-  of  the  Teuti^ns  ;  the  Damovoy,  or  Angel 
in  the  House,  of  the  Russian  peasant  at  the  present  day — 
the  hearth  was  the  altar.  There  the  holy  fire  ever  burned, 
and  there  the  grosw*  ctirporcal  substance  of  the  food  was 
purged  away,  and  its  spiritual  essence  was  rendered  rtt  for 
Ute  acceptance  of  the  spirit.  On  thisheartli.whi^re.iTi  his  life- 
iime^^  had  himself  so  often  sacrificed,  the  clepoitcd  House 
Father  receivt-d  at  tXxc-  hands  of  his  successor  his  share  of 
«very  meal,  and  heard  fn)ra  hia  lijw,  in  his  own  honour,  those 
familiar  words  of  prayer  and  praise  that  were  the  heuloome 
of  his  race.  Every  meal  was  in  efiect  a  sacrifice,  and  the 
Aryan  House  Father,  whim  he  reverently  asked  a  blessing 
upon  his  humble  bofuxl,  felt  that  he  was  not  only  seeking  a 
continuance  of  the  divine  protection,  but  that  he  was 
securing  the  happiness  of  those  who  were  literally  his 
fathere  and  Ins  gods. 

The  hearth  was  thus,  so  to  speak,  the  organ  through 
which  the  living  maintained  their  intercourse  with  thedea*'* 
This  relation  is  expressly  stated  in  the  "  Rig  Veda  "f  *"  Tlion, 
O  Agni  Oatuve<his,  ha.st  carried,  when  implored,  the 
oflerings  which  thou  ha.st  reodered  sweet ;  thou  ha«t  given 
them  to  the  Fathers  :  they  fed  on  their  share.  Eat  thou,  0 
God.  the  proffered  oblation.     Our  Fathera  who  are  here  and 


the  Lar  Th«  Wor  _^ 

Mp  on  tha 


*   "  R«ligj»  I.aruin  posiU  in  fandi  viU»|ns  conepactn."     Cic,  ttbi  aupro. 
t  ynttaaOT  Mu  Mullor,  "Itig  Vedn."  p.  '2i. 
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those  who  are  not  here,  our  Fathers  whom  we  kuow  and 
those  whom  we  do  not  know,  thou  knoweathow  many  they 
are  :  O  Gatavedaa,  accept  the  well-made  sacrifice,  with  the 
sacrificial  portions.  Tliey  who,  whether  hurnt  by  fin;  or 
not  burnt  by  fire,  rejoice  in  their  ofiering  in  the  midst  of 
heaven,  give  to  them,  0  King,  that  life  and  tliy  (their)  own 
body,  according  to  thy  wiU." 

Wo  have  abundant  evidence  to  prove  both  the  early 
worship  of  the  hearth  and  itfl  connection  with  the  worship 
of  deceased  ancestors : — "  Tu  qua  lot'tf  prima  Uneif"  ftre  the 
words*  in  which  Yeata  was  invoked  ;  and  Vesta,  as  we  are 
expressly  told,  w^as  neither  moi'O  nor  less  tlian  tbe  ItWng 
ilame.  So,  too,  Cicerof  tells  us  that  eveiy  prayesaitd  every 
sacnfice  concludes  with  Vesta,  In  India  the  sanie  word^ 
(Vaetya)  occurs  in  Sanscrit,  but  is  there  used  in  the  sense 
of  houfle,  while  the  hc^y  fire  is  worshipped  under  the  name 
of  Agni.  Under  this  latter  name  (Ag6u  or  Qgi>u),  the 
Latin  Ignis,  the  Ku^ftian  peasant^  still  woi'ships  his  domestio 
hearth.  The  ancient  Scythians,  au  Aryan, though. pivbably 
long  extinct  people,  used,  aa  Herodotus;:  tells  u»,  to  reverence 
iaritf  under  the  name  of  Tahiti.  He  adds  that  they 
reverenced  her  beyond  all  the  other  gods.  In  Hellas,  too, 
we  readf  in  tlie  Homeric  Hymns  that  ''E^rritj  is  tu  be  in- 
voked beyond  all  other  gods.  In  the  historical  timee 
we  know  that  in  every  sacrifice  to  Zeus  and  Athena  'Ktrrlii 
vjaa  always  fiist  adored.  Kot  less  emphatic  is  the  language 
of  tho  Vedaa** : — "  Before  aU  other  gods  we  must  invoke 
Agoi.     We  will  pronounce  his  revered  name  before  that  of 


•  Ovid.  ■•rMti"T(.,  591.304.  t  "Ofi  Nat  Deo"  ii..  27. 

I  Pictet,  "hea  Origiam  Iiiiio-Kuropeerjne*,"  vol.  ii.,  |ij>,  2S8,  259,  202. 
S  Mr.  Rjtlatoa,  "Song*  of  Ruuia,"  p.  86. 

I  iv.  c.  59.    Seo  Cnnon  RAwlinivun's  "  Herodotm,"  vol.  iii.,  p.  1611. 
V  "U   CiU   Antique."  p.    26.    SmiUi'i    "Dictionary  Bii-grapfay    ud 
Mytholujgr,"    ».  r.  iariti, 

••  "UCiW  Antique."  p.  2«. 
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the  other  inimortala.  Oh !  Agni,  whosoever  be  the  god 
that  we  honour,  ever  to  thee  be  addressed  the  holocaust." 
Nor  ought  we  to  omit  the  Teutoflic  word,  heimath,  tlio 
exact  equivalent  for  that  *' pro  arut  et  focia"  of  tlie  RomanH 
which' has  become  with  us  the  synonym  and  epitome  of  all 
that  is  dear  to  man. 

TH^ia  also  a  curiotia  Keltic  ■  analog}'.  Among  the 
Irishf'fh'o  expression,  'the  breaking  of  cinders,"  "means* 
to  charge  and  confirm  guilt'  on  a  man  at  liis  own  heartli, 
so  that  his  fire,  which  represents  his  honour,  is  broken  up 
into  cinders.  The  trampling  of  a  man's  cinders  was  one 
of  iii^'greatest  insults  which  could  be  offered  to  him,  aa  it 
con ve5^?d'Uib  idea  of  guilt,  and  not  only  on  tlin  intlivirlual 
himself,  but  also  on  his  family  and  household."  We  may 
well  believe  that  we  have  here  a  memorial  of  the  timo 
when  the  hearth  was  the  centre  and  the  shrine  of  the 
family,  and  when  the  fortunes  of  its  head  brought  a  like 
fortune  to  every  member  of  the  household. 

As  to  the  connection  of  the  hearth  and  the  House  Spirit, 
we  know  tliat  the  Greeks  called  their  House  Spirits  ififfrttn 
or  ((n-iovxof,  the  sillers  at,  or  the  guardians  of,  the  hearth. 
The  Vedas  constantly  speak  of  Agni  as  a  domestic 
dml^.  He  is  the  lord  of  the  village,  of  the  cl&n,  of  the  Sib; 
the  household  one.  the  member  of  the  Sib.f  In  the 
Avesla,*  Aflha-Vahiata,  the  genius  of  fire,  is  designated  as 
"  the'liouse-companion  of  living  beings,"  The  Latin  writers 
ufie  Kearth  and  lar  as  synonymous.  yirgil§  uses  the  term 
Lares  and  Penates  indifferently,  as  his  verse  happens  to 
require,  and  habitually  associates  these  House  Spirits  with 
the  fire  on  the  hearth  and  the  "cancB  penetrodia  VesUB." 


•  "  Dr.  BaHiTUi**  InlrodQctioo.  CCorty'i  LeotoKa."  I.,  ccbcxviit. 
't  •*  L*  Cit*  Antique,"  p.  35.     Pictct,  vol.  ji.,  p.  678. 
t  Spiagel'a  *'AvttU,"hy  BEcock,  vol  iiJ.,  p.  161. 
I  Sm  £a.  V.  743,  ix.  2&9. 


0S 


THK  HOUSE  SPIRIT. 


When  tlte  Russum  peasant*  cl^geA  hia  house,  Um  fiiv 
fi-uin  ilie  ol*l  stove  is  raked  into  a  jar  and  h  broug}it  iBto 
the  new  house,  where  its  arriva]  is  greeted  witli  Oio 
si^iiticant  salutation,  "  Welcome,  grandfather."  If  the  tire 
cannot  be  brought,  a  (irti-shovel,  or  sunie  other  object 
connected  with  the  hearth,  takes  its  place^  and  is  welcomed 
in  the  like  manner.  la  the  minds  of  these  peosante  th^' 
Agon  and  the  Daniovoj'  are  tlie  soine.  So,  too,  both  Hectov* 
iLud  iEueas't'  tliought  when,  in  that  vision  on  the  night  iff 
I  lion's  ruin,  the  spectre  of  the  Trojan  prince,  in  his  country's 
name,  cciiiniitted  to  the  pi-otection  of  the  Goddess-bom  the 
84u:>ti  and  the  Penates  of  Troy,  and  accordingly  delivered  to 
'liiiu  iht!  iilleti,  and  tlie  potent  Vesta,  and  the  ever-burning 
tii-e  from  the  inmost  shrines. 


BuriiJ. 


louae 


^  5.  But  the  fact  tliat  the  hearth  is  the  seat  of  the  fire, 
and  that  the  tire  is  the  instnuncnt  by  which  the  sacrifice  ui^ 
conveyed  to  the  spirit,  is  not  the  only  connection  between 
the  worship  of  the  ancestors  aud  the  worship  of  the  hearth. 
There  seems  to  be  a  still  closer  relation.  The  heartli  was' 
the  scat,  not  of  the  fire  only,  biit  of  the  spirit  himself. 
In  earlier  times,  it  appears  that  the  bodies  of  the  deceased 
ancestoi^  were  actually  buried  within  their  dwellings.  In 
later  times,  although  the  bodies  were  removed  to  some 
sepulchre  outside  the  house  but  within  the  grounds,  they 
were  first  brought  into  the  house,  and  there  laid  out  for 
some  time.  This  fonniil  interment  seems  to  have  satisfied 
the  old  feeling,  and  the  veneration  for  thy  hearth  remained 
undisturbed.  The  adequacy  of  tliis  explanation,  if  its  truth 
can  be  shown,  is,  when  we  bear  in  nund  the  views  of 
uncultured  races  nliont  t-omljs  and  the  presence  there  of 
spirits,  sutficienlly  plain.    That  house-burial  is  a  vera  cama 

*  Mr.  n»]Btrtii,  "  Songs  of  Russis,"  pp.  120.  138. 
II  JEa.  u.  1SR2. 
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is  pro%*cd  by  the  fact  that  it  is  practised  at  the  present  day 
by  multitudes  among  the  inferior  races.  It  exists  among 
many  tribes*  of  South  America.  It  is  also  foiind-f  among 
tho  Fani<-t-s,  the  DahnmanH,  the  AHRinfi,  and  other  tribee  of 
)Vesteni  Africa.  Among  the  Arjim  nations  the  practice  has 
long  since  disappeared,  and  its  very  existence  has  been 
disputed.  There  is,  however,  direct  evidence  that  at  some 
remote  period  our  ancosttjrs  were  accuRtomed  to  dispose  in 
this  manner  of  their  deml.  Plato*  tells  us  that  in  early  times 
the  dead  were  buried  in  the  house.  Serviua.Sj  an  antiquarian 
of  considerahk'  ahility,  who  wrote  under  the  early  Emperors, 
»ays — ^^Amongour  ancestors,  all  persons  used  to  be  buried 
in  their  respective  houses,  whence  has  arisen  the  domestic 
worship  of  the  I^res ;  whence,  also,  we  call  the  shades 
I^rvEB :  for  the  Dii  Penates  are  different."  In  another 
placell  he  says — "Amongst  our  ancestors,  wheresoever  any 
one  diet!,  he  used  to  be  carried  back  to  his  own  house,  and 
there  he  remained  seven  days  ;  on  the  eighth  he  was  burned, 
sad  on  the  ninth  he  was  buried.  It  is  to  be  known  that 
they  were  buried  in  their  own  bouse,  whence  arose  the 
custom  that  the  Dii  Penat<^a  should  be  worshipped  in 
houses."  It  is  also  a  suggestive  faet,1f  that,  in  the  case  of 
[colonies  which  were  established  with  ceremonies  similar  to 
those  used  in  the  fonndation  of  now  households,  the  Founder, 
or  original  House  Father  of  the  new  settlement  was  buried  in 
the  Forum.  A  vestige  of  the  same  custom  is  preserved  by 
Athenaius.**  He  says,  that  at  Tarentum  the  dead  were 
buried  within  the  walls,  each  family  having  within  their 
house  tombstones  with  the  names  of  the  deci^asml,  where 
funeral  sacrifices  were  performed.     There  is  a  passage,  too, 

•  Mr.  SpeiiOTr'*  "  PHaciplea  of  Sociology,"  i.,  273. 
-  -t- "  llirongli  Fuit«diiul  to  Cooi&MUO^"  by  Pnd.  Bojrle,  p.  200. 
t  "Mmoii,"p.  315.  %lnJBa.  vi.  Ifil.  p  In  .£n.  T.  &I. 

^  Homuna  "Orecian  Antiqaitmi,"  p.  138,  n.  (3.) 
•'  x'u.,  522.     MulUr'.  "  Duriaiw"  vol.  ii.,  p.  40t 
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in  the  Ri^;  Veda,*  whiuli  se4>nis  to,  suggest  simietliing  uf  the 
same  kind.  The  Pitris  or  Maues  are  there  called  "  Ohftrma 
SAd,"  tiiatis,  tlwcllhig  lu  the  abodoofYama — i.e.,t1ie  harmya 
or  oven.  _,  ^^ 

Wo  may,  then,  sum  up  the  substance  nf  this  contention 
as  follows.  The  primitive  religion  waa  domestic.  This 
domestic  religion  was  composed  of  two  clusel^ -related  parts : 
the  woi-ship  of  deceased  ancestors,  and  the  woi-ship  of  the 
hearth.  Tlie  latter  furin  wau  subsidiary  to.  and  consequent 
upon,  the  fonncr.  The,  deceased  ancflfitor,  or  his  ashes,  waa 
cither  actually  buried,  or  assum^to  be  buried,  beneath  the 
hearth.  Here,  therefore,  according  ti>  the  primitive  beliuif, 
his  spirit  was  supposed  to  dwell ;  jLpd  litre  it  received  those 
daily  offerings  ivhich  wore  it«  riglitful  dni^s.  and  were 
essential  to  its  happiness.  The  fire  which  burned  on  the 
hearth  rendered  these  offerings  fit  for  the  finer  oi^ns  of  th« 
spirit  world,  and,  truQsiniti^d  tla-ni  to  him  for  whom  they 
were  designed.,,  Thus  the  worship  of  the  Lares  was  the 
foundation  and  UiQ^support  of  the  adoration  of  the  hearth, 
which  was  in  effect  its  altar,  and  of  the  holy  fii-e  which 
for  ever  burned  tlu^rt.  -  t 

t  _ 

§  6.  Tliis  domestic  worship  had,  like  every  other  worship, 
its  own  ceremonies  and  its  peculiar  celel  rants.  Buti\h!l^ 
the  ctlebrauts  wyre  defined  by  an  unvarying  rule.llieri'  wn^ 
no  uniformity  in  the  ceremonies.  Each  household  had  it« 
own  ritaal.'f*  It  had  its  own  festivalB,  !t«  own  forms  of 
hjrmns  and  of  prayers.  So  far  from  gh'anng  the  forms 
adopted  by  othurs,  every  housoliold  regaidrd  its  «iH-cial 
fonnB  as  ita  own  peculiar  Inrthright.  They  were  a  precious 
secret,  carefully  gtiarded  and  never  divulged.  In  the  Rig 
Vedas^  the  Indian  says — "  I  am  strung  against  my  foes 

■  Prof.  Mux  Mnll«r,  "  Rig  Vedk,"  pp.  205-207. 

■I  Cictro,  "  £>«  -Lt%.,"  ii.,  U.  t  "U  CiM  Antique,''  p.  36. 
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hy  rc&fton  of  the  hymne  that  I  KohJ-  from  my  family  and 
that  my  father  has  transmitted  to  me."  Menu  makes 
frnqnent  reference  to  tho  peculiar  rites  of  each  family, 
OviJ*  tells  us  that  the  Lares  have,  sua  verba,  their  appro- 
priate nKjtl<'.s  i)f  fttlilrcss.  The  rule  of  Roman  law  is  explicit 
— **8aQ  quUque  rita  sacrijida  faciat"  There  are  many 
passA^^es  in  tho  Cfivl-Ic  elassics'f  whichj  in  describing  the 
reception  of  suppliants,  illustrate  both  the  sanctity  of  the 
hf^rlh  and  the  foix'e  of  special  forms  of  adjuration.  On© — 
not  the  least  interesting  of  them— is 'the  account  which 
Thucydidos  gives  of  the  flight  of  Themistokles.  Tlie  great 
Athenian,  close  followed  by  his  enemies,  reached  during  the 
absence  of  ite  master  the  house  o#  Admetor,  the  King  of  the 
Molo«isiansi  in  Epeiros.  Tlie  wiffe  of  Admetor  instructed 
the  fut^tive  in  the  proper  form  of  address,  and  he  accor- 
dingly, with  the  child  of  Admetor  in  his  arms,  sat  down  by 
the  holy  hearth.  "  And  this,"  says  the  historian,  "  was  the 
most  powerful  form  of  supplication."  In  a  still  earlier  time 
we  find  the  shipwrecked  Odysseus  receiving  instnictiona  in 
the  proper  mode  of  supplicating  King  Alkinoos,  both  from 
the  king's  daughter  Nausika^,  and  from  the  bright-eyed 
Athen^  herself.  In  pursuance  of  theae  directions  the  hero, 
after  he  had  declared  his  naflie  and  implored  relief,  sat 
down  amid  the  ashes  on  the  heai-th. 

i  have  said  that  the  celebrants  of  this  worship  were 
defined  by  a  strict  ami  fundamental  rule.  All  members  of 
the  household  joined  in  it,  and  were,  so  to  speak,  bound 
together  and  confederated  by  this  communion ;  but  it  was 
the  at>n,  tho  House  Father  for  the  time  being,  that  waa 
specially  charged  with  its  maintenance,  and  was  responsible 
fOT  its  continuance.  A  daughter,  as  we  shall  see  more  fully, 
oottkl  not  maintain,  because  she  could  not  continue,  the 

♦  "FMti,"ii.,  M2.  V  »  M 

•    t  8«»  tirute's  "  Uiatory  of  Gr»eo«,"  toL  u.,  p.  100  (nct«). 
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houseTioIfl  sa€r(!<3  rites.    When 'she  married,  she  waa  initiated    ' 
into  a  different  cult,  and  the  gods  of  her  husband  became 
her  gods  and  those  of  her  children.    It  is,  therefore,  for  sons 
I  that  the  ancient  world  haMtually  craves.     "  Oh !  may  that  * 
'  man   be  bom  in  our  line" — it  ia  thus  that  in  Hindu  belief 
the  Manes  pray  ■^rithout  ceasing — "  who  may  give  us  milky 
food,  with  honey  and  pnre  butter,  both  on  the  thirteenth  ' 
of  the  moon,  and  when  the  shadow  of  an  elephant  falls  to 
the  eoat."'     If  sons  were  denied  to  a  Ilouse  Father  in  the 
course  of  nature,  he  acquired  them  by  adoption  or  sume 
other  recognized  metliod.     But  we  never  hear — at  least  in 
any  pure  genealo^c  clan — of  the  adoption  of  a  daughter; 
and  the  reason  is,  that  an  adopted  daughter  would  have 
been  useless  to  a  man  for  the  purposes  that  lie  required. 
It  WAS  the  son  alone  who  could  continue  the  household. 
He  was  its  visible  representative  and  huad,  and  he  waa 
bound   not  only  to  administer  its  temporal   a^airs,   but 
especially  to  perform  ite  sacra,  and  to  maintain  the  purity  ■ 
of  its  ritual. 


I 


PeratH- 
toaibip. 


§  7.  There  are  few  facts  in  history  more  remarkable  than 
the  wonderful  persistency  of  the  worship  of  the  Honse 
Spirit.  We  meet  with  it  at  the  earliest  period  of  recorded 
time;  its  traces  linger  among  us  even  still.  Such  persistency 
is  in  itself  sufficient  e\idence  both  of  the  antiquity  of  this 
worship,  and  of  its  hold  upon  the  human  heart.  We  have, 
however,  positive  evidence  on  these  poinU.  That  must 
have  been  no  feeble  growth  which  Buddhisiii  was  obliged 
to  recognize ;  which  waa  unharmed  by  the  spread  of  the 
nature- worship  of  Olympos ;  which  was  the  last  of  the 
forms  of  the  old  religion  to  give  way  before  Christianity; 
which,  when  proscribed  both  by  Church  and  by  State,  yet 


*  M«aa  iiL,  371. 
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for  centurien  wan  not  extinffuiflic^l ;  which  even  at  this  day 
U  the  belief  of  the  Kussibn  jMsasant.  aud  delics  in  Ch  na* 
the  utmoet  efforts  of  the  misHloiiarit-H.  Nur  caii  we  rej  ard 
«A  modem  that  system  whidi  Menu  tells  us  was,  even  wli  a 
he  wrote,  the  oldtst  religion  animig  men.  It  is,  as  we  have 
seen,  mentioned  in  the  Uig  Vedus,  and  coiLStHjuently  it 
existed  when  mythology  had  not  commenoed.  Men 
worshipped  the  House  Spirit  on  the  hearth  at  a  time  when 
they  perfectly  understood  that  Dyaus  meant  the  bright  sky, 
and  that  Varuna  or  Ouranus  was  the  arch  of  heaven. 
Centuries  after  the  common  apartment  of  the  primiiiTe 
houfle  had  disappeared,  and  se}»Anite  roninfi  were  assigned 
in  spacious  mansions  for  the  various  purposes  of  domestic 
life,  the  old  altar.-f"  the  symbol  of  the  holy  hearth, 
survived,  as  the  housea  of  Pompeii  still  show,  undisturbed, 
in  the  Atriuin.  All  the  changes  in  thought  and  feeling 
whicli  marked  tlie  rise  of  the  empire  wei-e  impotent  agait  st 
the  Lar.  Horace,  Ovid,  PetronJus,*  free-thinkers  in 
principle  and  sensualists  in  practice,  duly  celebrated  the 
worship  of  their  hearths.  Even  among  the  early  Christ)  ns 
themselves,  the  suggestive  letters  "DM."  u{)on  tl  eir 
tombe§  preserved  for  many  a  year  the  memory  of  the  tiiua 
when  these  tombs  were  avowedly  couHecrated  to  the  Dii 
Uanes. 

We  may,  perhaps,  trace  some  of  (he  causes  by  which, 
during  so  many  ages,  the  Lar  maintained  his  peaceful 
exiati&uee  beneath  "  the  drums  and  trumpets  of  a  thousand 
|-e volutions."  Sometime-s  other  deities  were  added  to  the 
sacriiicial  list,  and  a  double  worship  was  maintained, 
cumulative,  but  distinct.    Sometimes  a  diderent  course  was 


•  Sm  Doolittle's  "Social  Life  of  the  CbioflM,"  rol.  ii.,  pp.  421-S, 

+  Smith '•  ••  Diet.  Ant.",  •.  *-.,  Fucu*. 

;  "  IaI'iU  Aiitif|Ufi."'  p.  24. 

I  Mr.  TyltfTB  "l-nniilir*:  Culturo,"  vol.  ii,  p.  110. 
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falopted,  and  tlio  names  of  the  new  doities  ware  given  to 

Uie  old  familiar  friends.    Sonieiimes  tht!  old  woi-sbip  was 

prosv!riiK-d,  and  the  Hounc  Spirit  wa»  not,  indeed,  aliotiMhed. 

but  de^p-oilcd.     Of  the  first  of  these  methods  an  example  i& 

V   found  in   India.     I  have   already  observed   that  Menu* 

directa  that  at^tomte  ufTerings  be  ma^le  to  tlie  gods  and  to 

the  MantjB :  the  oblation  to  the  former  always,  aa  a  matter 

of  precaution,  both  preceding  and  following  the  oblation  to 

the  latter.     Of  the  transfer  of  the  names  of   the   new 

religion  to  tlie  old,  we  have  many  instances  in  Ijutli  Greece 

and  Rome.    We  read  of  %iv^  jrarp^oc  and  of  "ATfiXAwi-  jrorp^joc, 

of  Z*uc  *9>(*r(.<t  and  Ziur  IpkCiok.'^   of  Ztut  o^riyjiuc  and   Z*wc 

vui-ai/wc;  of  Z( vc  ^/Mirftroc  and  Zfuc  i^tii^v\T>^,    Modea  fiwears  by 

Hokatc,  "  My  nii^tress  to  whom  I  pray,  and  who  dwells  at 

the  sanctuary  of  my  hearth."     Athene  '  »rM  .  i-  .    presided^ 

over  the  irar,.u«  or  clans  at  Athena  and  at  Tneaen.      Calli- 

machus§  identifies  Ilermes  with  the  House  Spirit,  rising 

from  the  hearth  to  friglilen  a  naughty  child.     I  need  not 

collect  ca.sei(  of  Oentile  gods — of  ApoIlo,||  the  founder  of  the 

Dorians,  and  Heracles  their  Genarch  ;  of  the  Demeter  of  the 

Eumolpids,  and  of  the  Athena  of  the  Butadie.     So  too 

among  the  Romans  wo  raeot  Jupiter  Fainniaria  and  Jupiter 

Penetralis,  the  recognised  eqiifvu]<  ii;^  of  Ziw  i^iotw^  and 

Zrvc  (iiKnoc  ^     Hercules  belonged  to  the  Potitii,  and  appears 

as  one  of  the  Penates  of  Evander.**     T|ie  Nautii  had  their 

Titinerva,  and  probably  the  Julii  their  V'enus.    In  later  times 

the  same  custom  was  continued,  and  even  by  individual 

>' 

•  Hi..  SOS. 

t  800  Odya.  xsii.,  335 ;  Sopli.  Anttg.,  487 :  Horodotiu,  ri.,  68. 

;  MUllvr'a  "  DoruuB."  vol.  i.,  p.  U^ 

I  HymD  to  Ariiou,  70.  <- 

II  Mdller'a  "I>onu]«,"  vol  i.,  pp.  278,  Alh. 
*I  Hcrcoui  Juppitcr   inlm  oonseptuiu  duinua  cnjnaqua  oolelmtar  qiuRi 
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citiseos  the  Genius  of  the  Ej»perar*  was  by  a  sort  of 
adoption  constituted  an  additional  Lar.  The  £mpei-or  wa« 
patsr  patriae,  and  would  consequently  be  entitled  after  death 
to  a  plAr«  in  the  public  larariura,  and  to  the  proper  ofTering^. 
But  even  during  his  life  the  admiration  for  conspicuous 
succeaa  secured  him,  as  a  patron  saint,  a  place  in  many  a 
jBoman  household. 

These  expedients,  however,  could  not  bo  adopted  iti  tlia 
case  of  Cliristianity.  The  God  of  the  Christians  is  in  truth 
a  Jealous  God.  His  worship  is  both  excluMve  and  aggressive. 
The  Church,  and  tlie  Statu  under  the  influence  of  the 
r  Church,  were  littSe  inclined  to  make  any  terms  with 
L  idolatry.  A  ct-nturj-  after  Christianity  had  hecuine  the 
P  %iiablished  rcligiuu  of  the  Eiiipice,  Tlicodusius  prohibited, 
r  ttndcr  extreme  penalties,  as  well  the  other  fomis  of  Paganism 
as  also  the  exercise  of  the  worship  of  the  Lares.  Yc^  uo 
positive  law  could  wholly  sever  the  ties  which. fur  countless 
generations  had  bound  the  people  to  the  guardians  of  their 
heartlis.  The  diKcstablishud  Lar  became  an  evil  spirit,  as 
the  Churchmen  held;  but  to  the  people  he  was  a  fnemlly 
ininislering  genius,  deserving  kind  treatment,  and  ntatlily 
^prociating  it.  There  is  hardly  a  countiy  in  Europe,  as  I 
have  alrea«]y  said,  where  Kunie  traw^j  of  this  oUco  vnde- 
spread  belief  does  not  flur\'ive.  1  have  already  mentioned 
-..•iin;  of  the  most  notable  instances  of  this  Kiirvival  in 
iSlaviaiic,  Teutonic,  and  Keltic  nations.  Among  the  Latin 
nations  the  survival,  though  in  somewhat  rjitibn-nt  funn> 
i*  not  leas  marked.  The.^  patron  siiiiit,  the  giiaidian  of 
the  house,  of  tlio  streets  o£  the  bndge,  oi"  the  ship,  is  not 
unfamiliar  in  Southern  ^uropc.     So,  too,  in  regard  to  a 

*  Te  RiulU  prooo  M  prowqiiilnr  moro 
Defasu  patons  ;  ct  L*n1>u«  tuuni 

Miacct  iii'roen  uU  <:itpub  Cnaturia  ' 

£t  magni  tii«tnor  llercnlia.— //<rracr.  OU«a  iv.,  K,  33. 
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cognate  but  somewhat  wider  subject,  the  Church  has 
nccoptt'il  what  it  ['fnild  not  prevent,  and  sanc^titiod^^itho 
sentiment  wiiicli  had  for  its  olgect  the  general  worship  of 
the  dcftfl.  Even  as  the  good  Pope  Gregory  the' Great 
perruittLMl  the  newly  converted  English  to  retain  their  old 
teiiiplfs,  and  their  accustomed  lilcs,  attaching,  however,  to 
them  another  purpase,  and  a  new  meaning,  so  his  successors 
found  means  to  utilize  the  simple  beliefs  of  early  animism. 
LoDgand  vainly  the  Church  struggled  against  this  irrcn^ille 
Mimtiment.  Fifu-tin  eeiituriesago,  it  was  charged  against  the 
Christians  of  that  daj'  that  they  appeased  the  shades  ol  the 
dead  with  fc&sts  like  the  Gentiles.  In  the  Penit«Qti^  we 
find  tlie  prohibition  of  burning  grains  where  a  man  bad 
died.  In  the  " IruHcuinn  tntp^Htititmum  f(pai;aij,ia?,'u»»j"* 
among  the  Saxons  complaint  is  made  of  the  too  fe^dy 
canonization  of  the  dead ;  and  the  Church  seems  to  have 
been  much  troubled  to  keep  within  reasonable  bounds  this 
Undency  to  indiscriminate  apotheosis.  At  length  a  com- 
promise was  effected,  and  the  Feast  of  All  Souls  converted 
to  pious  uses  that  wealth  of  sentiment  which  previously 
was  lavished  on  the  dead.  Amongst  the  Slavic  peoples,  we 
arc  toldit  the  custom  prevails  of  holding  an  annual  feast 
for  the  dead.  At  this  feast,  which  is  not  meant  for  any 
special  pci-sou,  but  for  the  dead  generally,  tliey  believe  that 
the  souls  are  personaUy  pnisent.  Silently,  little  bits  of 
food  are  thrown  for  them  under  the  tables.  People  believed 
that  they  heard  them  rustle,  and  saw  them  feed  upon  the 
smell  and  vapour  of  the  food.  Among  the  peiu^antsj  of  the 
Tyml,  old  Bavaria,  the  Upper  Palatinate,  and  Gennan 
Bohemia,  special  prepBratiun  is  made,  as  All-Saints'  Day 
approaches,  for  the  reception  of  their  disembodied  visitanta. 


*  "Cuiciuii  Leg.  Biirl).,"ii[.,  76,  106. 
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"In^vcry  huuuu  a  li^^jit  u  kept  burning  all  night.  Ttia 
lamp  is  no  longer  tilled  with  oil,  but  with  fat.  A  door,  or 
at  least  a  window,  remains  open,  and  the  supper  is  left  on 
the  table,  even  with  some  additions :  people  go  to  bed 
earlier — all  to  let  the  little  angels  entor  without  being 
disturbed."  In  Italy*  the  day  is  given  to  feasting  and 
drinking.  In  honour  of  the  dead ;  while  skullB  and  skeletons, 
in  sugar  and  paste,  form  appropriate  ehildren's  toya.  In 
the  simple  villages  of  Brittany.-f-  "  the  crowd  poui-s  into  the 
churchyard  at  evening,  to  kneel,  bareheaded,  at  the  graves 
of  dead  kinsfolk,  to  fill  the  hollow  uf  the  tombstone 
with  holy  wattT,  or  tt^  pour  libations  of  milk  upon  it.  All 
night  the  church  bells  clang,  and  aometimcs  a  solemn  pro- 
cesnion  of  the  clergy  goes  i-ound  to  bless  the  graves.  In  no 
hou4Kjhold  that  night  is  the  cloth  removed,  for  the  supper 
must  be  left  for  the  souls  to  come  and  take  their  part  ;  nor 
umst  the  fire  be  out  where  tliey  will  come  to  wanii  them* 
selves.  And,  at  last,  as  tlte  inmates  retire  to  rest,  there  is 
heard  at  the  door  a  doleful  chant — it  ia  the  souls,  who, 
borrowing  the  voic*a  of  the  parish  poor,  have  come  t»i  ask 
the  prayers  of  the  livtbg." 

It  is  strange  to  tlim  from  this  vivid  picture  of  the  simple 
and  t*!nder  superstibioBa  of  our  own  day,  and  to  listen, 
to  the  distant  cry  of  the  Fravashw  of  Iriui^  when,  at. 
the  close  of  the  year,  on  the  intercalary  days  adde<l  to.  it, 
they  assembled  for  ten  days  upon  earth  in  (j^ueat  of  their 
woDti.'J  worship.  "  Who  will  praise  us.  who  will  offer  to 
us,  who  will  make  us  his  own — who  will  bless  us,  who  will 
receive  us,  with  hand  provided  with  flesh,  provided  with 
clntbes,  with  prayer  which  desires  purity  ?  Whose  name  of 
us  will  one  utt<;r  here,  to  wliose  soul  of  you  ofii_*r,  to  whieh 
of  us  here  give  gift-s,  so  that  tliere  may  be  to  him  there-fur 


■  Mr.  Tylor,  "Primitive  Culture,"  r6L  U.,  p.  M. 
;  Spia2*i'K  "  Aveatat"  by  Blecuk,  vol.  iii.,  p.  S7. 
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efttable  fooil,  imperishable,  of  eatable  things  for  evermore?" 
And  when  Lhc  tlcMli,  and  the  clothes,  aud  the  piotu  praytiis 
have  been  oScrud  him,  the  strung  Fravasliis  of  tbe  pure — 
contented,  not  nivengoful,  not  offended — bless,  and  declare 
that  "  iu  Uiis  dwclUu^  shall  be  tlie  [ulu'i'»9  of  cattle  and  uicn  ; 
there  shall  be  swift  hoi-aesand  a  &m  chariot;  the  man 
ahall  bo  esteemed  the  head  of  a  congregation."  Thus  every 
Parsec  who  atiU  makes,  after  the  manner  of  his  fathers,  the 
yearly  feast,  and  ofl'ers  the  usual  elotliing  for  the  semis  of 
the  depai'ted,  every  Spaniard  who,  on  the  anniversary  of 
bin  bereavement,  brings  to  the  tomb  of  the  lost  one  his 
offering  of  bi-ead  and  of  wine,  every  Parisian  who,  with 
lo^Hng  Iiaiid,  lays  uprju  the  grave  the  garland  of  tmiiiur- 
telles — unconsciously  continues  the  tradition  of  the  times 
when  Zons,  and  Jupiter,  and  Tndra  were  not;  when  there 
was  neither  Persian,  nor  Goth,  nor  Kelt ;  but  when,  on  the 
plains  of  Ilokbara.  or  on  the  rieli  jjjwtures  of  high  Pamir, 
the  common  prt^nitors  of  oui-  race  did  homage  to  the 
dwellers  in  the  spirit-world,  and,  above  all,  offered  their] 
daily  orisons  to  their  own  forefathers  upon  the  holy  hearth. 


CHAPTETl   III. 

THE   HOUSEHOLD. 

§  1.  One  of  the  chief  difficulties  in  the  stuily  of  liistoi-y  xbcCoi^ 
is  the  tendency  to  judge  early  nieu  and  early  institutions  by  ^^^ 
the  standard  and  tliu  lights  of  our  own  day.     This  tendency  Ho*''*boU 
is  indefinitely  strengthened  if  we  use  the  same  name  for 

)th  the  onciont  and  the  uiodem  institution.  There  is,  for 
Linple,  little  hap*:  that  wo  shall  uiulerstand  the  luiture 
of  the  archaic  family  if  we  permit  ourselves  to  call  it  by 
that  naiuc.  It  is  not  only  tliat  the  word  family,  or 
Faniilia,  is  hopelessly  ambiguous,*  but  also  the  archaic 
Househuhl '  is  essontiallv  diflerent  from  the  family,  as  we 
understand  the  term.  Beyond  the  external  rcjjemblaiices 
that  exist  fiom  the  very  nature  of  the  case,  that  Household 
had  little  likeness  to  an^iFhing  that  is  found  In  modem 
society.  It  rested  upon  a  theoiy  abhorrent  to  our  Wliefs. 
It  aimed  at  an  object  which  we  can  with  difficulty  com- 
prehend. It  used  a  machinery  which  wo  have  lung  out- 
grown. The  thcorj'  upon  which  it  rested  was  the  paiamount 
and  continuous  obligation  of  ancestral  worship.  The 
practical  object  at  which  it  aimed  waa  the  regular  and 
proper  performance  of  the  sacra — that  is,  of  the  worship 
peculiar  to  the  Household.  Tlie  machinery  by  which  the 
acura  were  maintained  was  the  corporate  character  of  the 
Household,  and  the  perpetual  succession,  of  the  House 
Father. 


Sm  for  the  Twioas  meanings  of  Famtlift,  Dig.  L.  rri.  I9B. 
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At  the  [iit'sent  flay,  the'  woi>1  family,  "or  HousehoMjj 
denotes  in  Englisli  law  no  .jural  iHTsunalily,  but  merely 
eertain  relations  of  indiTiJuals.  Tlicse  relations  give  rise 
to  some  simple  general  clutifs  of  forbearance,  and  to  certain 
obliijationa.  Except  marriage,  tlif}'  arc  transient  Tlie 
dutiirs  arising  from  the  parental  relation  last  only  until  tho 
Children  have  attained  a  specified  ago.  During  its  con- 
tinuance, the  parental  authority  is  subject  to  the  coiitrol  of 
the  sovei-eign,  whenever  such  interference  appej|»  to  bo 
beneficial  to  the  cbildix'n.  Tlic  relation  of  the  master  to 
his  acrvanta  reats  entirely  upon  contract :  his  relation  to 
his  guesta  or  other  inmates  has  the  same  fu^^idation. 
Marriage  alone  retains  the  character  of  a  status.  Even  as 
regards  succession,  it  is  only  in  the  absence  of  any 
disposition  to  the  contraty  that  parents  and  childreb  have 
t^iwardH  each  nther  aiiy  U-ga!  rights.  Collateral  n^latives, 
Although  they  have  in  their  degree  similar  rights  of 
succession,  are  not  now  regarded  as  belonging  to  the  family 
At  all.  A^'e  may  then  say  that  the  modem  family  has  no 
separate  legal  L*xi.stL^nce,  but  is  merely  a  cnUectivt!  name  fur 
certain  definite  iudividualtj ;  k  limited  in  its  duiation;  has. 
no  prettent  property,  but  only  expectations,  which  may  be 
defeated  by  the-  caprice  of  its  master ;  and  extends  to  lineal 
flcHcenflantH  alnoL*. 

From  such  a  family  the  archaic  Household  was  in  every 
re^>eet  difrereiit.  It  foniu-d  an  organized  permanent  body, 
distinct  from  its  individual  members,  owning  pi-operty,  and 
having  other  rights  and  <Iuties  of  iLs  own.  In  it  all  its 
members,  whatever  might  be  their  pcwition,  had  interestA 
accoi>ling  to  their  rank.  Over  it  the  House  Father 
presided  with  absolute  power,  not  a.s  owner  in  his  own 
right,  but  as  tho  officer  and  representative  of  the  corpora- 
tion. With  his  discretion  no  ejtt^rnal  authority  was 
competent  to  interfere ;  and  the  interest  of  the  corporate 
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iKxIy,  not  that  of  any  individuai  member,  was  the  sola 
nKjiL't  of  rcynid.  Tliu  tiL'  U;tween  the  inembt'rs  was  neither 
l'ti».nl  tiur  contract,  but  community  of  domestic  worahip. 
Ooatroct,  indeed,  between  members  of  the  same  Hoasehold 
wiw  3iiii>o3sibIe.  Even  when  an  artificial  group  was  formed. 
Ute  ouiiLi-ai-t  in  which  it  cuiuiiionced  inirabdiiitely  merged,  as 
in  the  cA-se  of  a  miHlera  niamage,  in  the  status  to  which  it 
gsvL*  rise.  The  ienninatiun  of  the  Housuhold  was  not  only 
It)'!  expected,  but  was  regarded  as  both  a  public  and  a 
jfrivaU;  cnlaiuity.  Further,  the  I  [ousiihold,  if  no  separation 
had  taken  place,  extended  not  only  to  lineal  but  to 
cullaleral  relatives.  It  includod  servants  and  dependents. 
It  mcluilitl  children  by  adoption.  It  excluded  children 
who  Welti  emancipated.  Its  one  gniat  aim  wa«  the  per- 
I)ctU8tion  of  the  niicra.  The  sfiora  were  essential  both  tn 
the  unity  and  the  c<mtinuity  of  the  Uoufiehold.  If  Uiey 
<»aficd.the  Househuld  wawgone.  The  existence  of  a  House- 
hold without  micrtt  v&k  inconceivable.  Eaueh  term  connoted 
the  other.  But  the  sucru  oouM  be  performeil  only  in  a 
particular  way.  It  wa.s  a  worship  of  male-s  by  niaU-s,  nf 
past  Fathers  liy  present  Fatlii-i-H,  After  his  death,  not  lews 
than  during  hia  life,  the  Pater  represented  in  the  Spirit- 
world  all  thiee  who  on  earth  hail  been  under  his  hand, 
uid  required  that  the  otleriii^  due  to  him  8hould  be  mafie 
tiy  his  successor  and  n-pn-sentat.ivL':  ahme.  Thus  the  House 
Father  for  the  tJmc  buing  wa.s  the  visible  reprojientalive 
luid  ht«d  of  the  Hou&eliold  ;  and  wait  bound  not  only 
to  administer  its  temporal  afTuii-H,  but  to  perfoiTn  bhr>! 
ly^remnnies  of  it*  r«l:jjiim,  and  Ui  maintain  the  purity  of 
itA  rittwl. 

Tbwe  principles  .serve  to  mark,  both  positively  and 
negatively,  thi*  Housflmhl  and  ir.s  limttj*.  All  those  penn  n-^ 
who  wen;  under  the  authority  uf  iho  same  House  Father 
irorc  memltrs  uf  the  Huus*.-hold.      Eveiy  memher  of  a 
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Household  sharw]  in  that  Household's  efwra,  and  wm  umlcr 
tho  protection  of  iU  House  Spirits.  No  person  who  was 
not,  cither  in  oon-seqiiejice  of  hia  birth  or  by  special  favour, 
brought  under  the  House  Father's  authority,  was 
incloded  In  the  Houseliold,  or  could  particijiate  in  its 
sacra.  Thas  the  Hou.sehold  was  not  the  result  either  of 
birth  or  of  natural  adbction.  It  might  contain  a  son  who 
was  auch  merely  "by  adoptioiL  It  must  excluue  the  most 
deariy-Ioved  daughter  who  had  Iweome  a  wife,  or  the  son 
who  had  been  emancipated.  Its  foundation  was  neither 
consanguinity  nor  love,  but  religion.  Its  test  was  the  com- 
munity of  sacra,  as  evidenced  by  tbo  subjection  to  a 
common  authority.  Everj'  person  wlio  was  in  the  hand  of 
the  same  Father  was  a  member  of  the  Household,  and 
oSored  his  vows  at  the  same  hearth  and  at  the  common 
iomb. 

The  Household  was  thus  an  association  formed  upon 
religious  l)eHef,  and  contemplating  religious  objects.  But  il 
was  something  more.  It  was  a  permanent  association.  It 
waA  not  intended  to  pass  away  and  bo  re-formed  like  thu 
generations  of  men.  It  was  constructed,  and  was  meant,  to 
endure  for  ever.  It  vsa,  in  our  teclinical  language,  a 
corporation.  It  had  perpetual  succession.  It  included  in 
iU  inumhers  Iwth  the  living  and  tlie  dead.  These  members 
IiHil  various  degrees  of  rank  ;  but  the  whole  numlxT,  taken 
collectively,  fonncd  one  well-definwl  and  distinct  individ- 
uality. Of  this  enqioratt'  entity  the  Huukc  Fathrr  for  the 
time  being  was  tlie  hesjil,  ur,  as  we  might  say,  the  managing 
dirwctor.  As  agnin.Ht  the  living  iiiumbers  of  liis  Household, 
his  authority  wosuUtolute.  But  he  held  himself  responsible 
for  his  cuuduct  to  his  diviue  pivdeccssore,  whose  servant 
and  interj-'rctcr  lie  was.  He  held,  if  I  may  so  speak,  the 
propbrtyof  the  Hutuieliojd  In  itsiifruct.  but  nut  in  dominion. 
When  he  dtDd.  his  piv-appoiuted  sTtcCcssor  dt  once  stepped 
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into  h-is  place.  There  was  no  devolution,  but,  to  uaetlic 
la&guagu  of  the  Roman  law  •  there  wiie  a  continuation  of 
ownership.  That  which  is  now  the  prero;jative  of  Rt^j-aUy 
waa  tJien  the  rule  in  every  House.  The  Houao  Father  n«ver 
died,  lu  the  order  of  nature  he  waa  removed,  indcinl,  to 
Join  his  pretleoessors ;  bat,  simultaneously  with  his  roinoval, 
hia  place  was  filltxl  by  his  heir.  That  heir  retained,  of 
course,  all  the  Household's  property,  wlitch  it  was  lus 
spe^al  function  to  adnuEuster, 


§  2.  It  i^  not  easy-  to  give  a  succinct  and  orderly  proof  ff^iwri* 
of  the  statement  that  the  Household  was  a  corporate  IkkIv.  "t  tiik 
Such  a  statement  is.  in  trutli,  only  a  auinmary  of  many  chontciofc 
particular  fact^  \  and  the  goaerari^ation  is,  in  our 
authorities,  i«np1iod  r&thcr  than  expressly  stated.  I  shall, 
too,  have  occasion  to  state  the  evidence  in  some  detail,  both 
in  dealing  with  some  of  tho^  particular  facts,  and  also 
whi-n  we  consider  the  nature  of  that  joint  undivided 
family  which  has  8ur\'ived  to  our  own  day.  Still,  I  am 
reluctant  to  make,  even  provisionally,  any  large  assertion 
without  supporting  it  by  proper  historical  evidence;  and 
the  principle  in  question  is  so  important  that  I  may  be 
portluni'd  for  a  little  repotition.  I  will  endeavour,  then,  to 
juiuimiyx;  this  unavoidable  inconvenience  by,  in  this  place, 
citing,  not  tlie  original  authorities,  but  the  conclusions  of 
modem  writers  of  repute. 

Thus,  in  r^ercnce  to  the  Hindu  family,  Sir  H.  S.  Uaine^ 
saj's  that  "altliuugh  the  -modern  law  of  India  gives  such 
facilities  for  its  di^olution  that  it  is  one  of  the  most 
uurttablo  of  social  compounds,  and  rarely  lasts  beyond  a 
couple  of  generations,  still,  eo  long  as  it  lasts  it  has  a 
JegiU     curjwrate     existence."     Of   the   Tcutorm    the    sam« 

•  Kg.,  xxxviii.,  2,  U. 
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writer*  8aj"s,  "All  Ihe  Oonnanic  immigrantR  seem  to  have 
iwiugnizetl  a  coi-pomtc  union  of  the  family  under  the 
fnuTuf.  or  authority  of  a  patriarchal  chief ;  but  bis  powcra 
are  obviously  only  the  relics  of  a  decayed  pairia  poUalaa." 
Of  tiic  Slav  family,  M.  de  Laveleyef  thus  writos — "  Tlie  ties 
of  the  f&niily  have  prcHerved  among  the  Kus»ians,  aa 
among  the  Slavs  of  the  Danube  and  the  BalJians,  a  power 
Uiat  they  have  lost  elsewhere.  The  family  is  a  kind  of 
oorptiration  which  perpctuateji  itself,  and  is  governed  with 
an  authority  almost  abttolute  by  the  chief  called  the  Elder. 
All  their  property  restd  in  eummon.  There  la  in  general 
neither  inheritance  nor  partition."  If  we  look  to  the 
wtsttem  extremity  of  Europe,  we  find  a  similar  state  of 
things  among  the  ancient  Irish.  The  learned  editor  of  Uie 
third  volume  of  the  "  Ancient  Laws  of  Ireland ,"}  observes 
that  "  Uie  several  families  who  formed  a  tribe,  although 
possessing  oomnion  properi,y,  and  united  defensively  as 
against  their  neighbour,  occupied,  inter  ae»e,  the  poaition  of 
independent  coramunities :  there  existed  no  sovereign  bound 
to  see  that  justice  was  done,  no  common  tribunal  to  which 
an  appeal  might  be  had."  In  a  subsequent  pasaage.tj  the 
same  very  able  writer  remarks  that.  "  in  the  early  Irish,  aa 
in  other  archaic  societies,  the  neseua  of  the  family  was  not 
marriage,  1ml  acknowledged  actual  descent  fn)ui  a  common 
ancestor,  and  partidpatioQ  in  the  common  duties  and 
property  of  the  family." 

The  corporate  character  of  the  Household,  both  in  Greece 
and  in  Home,  is  so  well  known,  that  little  illustration  of 
the  subject  is  needed.  "  At  Sparta,"  says  K.  O.  MUllcr.l! 
"  the  family,  togetlier  with  tlie  estate,  formed  an  individual 
whole,  \mder  the  control  of  one  head,  who  was  privileged  by 

•  "  Anc.  Uw."  p.  143.  t  "  D»  U  t^rpriiU, "  p.  23, 

t  Intrwlnctiuu,  p.  Usit.  g  Jb.,  p.  cxbv, 
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hh  birth."  Of  Romaa  law,  M.  Ortolan*  saya:— "Tlie 
famiiy,  considered  with  reference  to  the  ju«  privattini,  was 
the  aggregation  in  which  property,  the  effects  of  obligation, 
the  right  of  inheritanve  and  of  uuccnssion — that  is  to  say, 
the  right  of  taking  and  of  continuing  in  the  State  the 
pmtryna  of  the  deceased — all  centred."  The  last  authority 
whicli  I  shall  cite  is  valuable,  not  merely  as  that  of  a  very 
careful  and  cautious  writer,  but  as  showing  the  extent  to 
which  these  views  as  to  the  Household  are  now  generalized 
and  accepterl  Mr.  Justice  Markbyf  says: — "According  to 
the  first  notion  of  uocicty^-ccrtainly.  according  to  the  first 
Aryan  notion— o^^niership  was  not  individual,  but  corporate. 
Property  belonged,  not  to  an  individual,  or  a  determinate 
net  of  individvials,  but  to  an  aggregate  of  indetenninat« 
persons,  such  as  a  £aiuily  or  tribe." 


§  3.  The  first  step  in  the  formation  of  a  Household  was 
marmga^  Tli«  rtKuoK  6yj]ft,  the  finished  man,  of  the  Greeks 
meant. what  wc  should  call  a  family-man.  The  S6fiot  A>itr<X^^ 
that  *ld8  a  new  pain  to  the  sad  talc  of  the  gallant  Protesilaos 
meaot  a  marriage,  of  which  the  wished-for  fruit  had  not 
been,  and  never oould  be,  attuned.  "Then  only,"  says  M4nu,§ 
"  18  a  man  perfect,  when  he  consists  of  tijroo  persona  imited. 
Ins  wife,  himself,  and  his  son."  To  our  remote  anoestora 
marriage  presented  itself  in  a  very  different  light  &om  that 
iriih  which  we  arc  familiar.  It  was  sought,  not  as  in  itself 
«  good,  but  as  a  means  to  an  end.  That  end  was  the  birth 
of  a  son.  It  was  the  son  alone  who  oould  continue  the 
Household.  It  is  for  sons,  therefore,  that  the  Indian  Pitria 
in  their  spirit-home  continually  do  ciy.  It  is  the  son  by 
-whose  birth,  as  MenutI  teaches,  the  father  discharges  his 

■  "  Hirt.  of  Roouui  Uw."  p.  677.  f  "  Element*  of  Uw,"  mc  649. 
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duty  to  his  progenitors,  and  by  whom  be  attains  Immor- 
tality. It  U  iho  Ron  who,  in  the  words  of  ^schyhin,  is  the 
saviour  of  the  hearth  of  his  fathers.  But  it  was  not  every 
Bon  that  was  sufficient  to  continue  the  Household.  It  must 
be  a  son  bom  of  a  woniiin  whom  hia  father  might  lawfully 
many,  and  whom  in  fact  he  had  married.  It  must,  too,  Ijo 
suci)  a  sou,  Wgotten  for  the  express  purpose,*  and  with  Vlie 
ditttinct  intent  of  his  asauming,  in  duo  time,  his  father's 
place.  An  ille^timatc  son  waa  not  only  not  actcnowIe3ged. 
but  was  excluded  from  the  Household.  "  Thone  anim'A^f," 
says  Menu,"f  "  hogutt^ri  liy  adulterers,  destroy,  Itoth  In  this 
world  and  in  the  next,  the  food  presented  to  them  bj'^iach 
an  make  ohlaiions  to  the  gods  and  to  the  Manea.**  The 
rule  of  Attic  law'  was  clear,  "yady  /i^  iiyx*'^"'^*'  "*""'  f*^fi'  "f>^»- 
fiW  o<riu*:"  Neither  in  the  womhip  of  ttie  Household  nor  in 
itii  property  had  the  bastard  any  place.  An  illegitimate  son 
vra^,  by  the  Roman  taw,  not  in  -patria  poUatate,  and  conse- 
quently was  not  a  member  of  the  Household.  The  German 
rule  was  exactly  similar.  "  Illegitimate  children,'*  saya 
Grimui,§  "  were  considered  to  be  neit}ier  in  true  v>p]*e,  nor  in 
tlie  father's  power."  The  old  Norse  law  in  reference  to  a 
Biesingr,  declares  ll  "That  child,  also,  is  not  entitled  to  inherit- 
ance" So  the  illegitimate  son  of  an  Irish  womanT  by  a 
stiunger,  unless  he  were  begotten  with  the  assent  and  the 
Knowledge  of  the  tribe  of  the  mother,  would  have  no  status 
in  either  the  family  or  the  tribe  of  the  mother,  and  would 
be  considered  by  them  as  a  stranger  and  a  trespaasQr. 
A  legitimate  son,  therefore,  every  House  Fatlier  must  have  ; 
and  aa  he  could  not  have  a  legitimate  son  without  having  & 
wife,  he  look  a  wife,  not  for  his  own  pleasure,  but  in  fulfii- 

•  Jb..  «.,  107.  147.  t  iu..  175. 
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nent  of  r  sacrod  oblig&tion.  He  nmnied  for  duty,  not  for 
pleasure.  The  Roman  bridegroom  swore  •  that  he  married 
liberoruvn  ^icrend^rum  cattso.  The  Greek's  single  aim-f- 
in wedded  life  was  wa/2wc  iV  &p6rf  ynjm'uy.  "  Mistrosscs," 
Bays  Demosthenes^  "  we  keep  fur  pleasure,  coucubines  for 
daily  attendance  upon  nur  perKons,  wives  to  bear  us  intimate 
children  and  to  be  our  faithful  housekeepers."  Tlie  man 
who  intends  to  marr^'  for  the  sake  of  liavizig  issue  is  one 
of  the  nine  claases  that  Menu§  recognizes  as  virbuoiis 
mendicAQfcs. 

The  personal  motives,  therefore,  which  led  to  marriage 
wore,  in  the  early  woi-Id,  veiy  strong.  The  popular  senU- 
ment  is  eniphp.tically  expressed  by  laaiosH  when  he  says, 
"  No  man  who  know^i  be  must  die  can  have  so  Utile  regard 
for  hicnself  as  to  leave  lus  family  without  descendants,  for 
then  there  would  be  no  one  to  render  him  the  worship  due 
to  the  dead."  A  remarkable  illustration  of  this  sentiment 
occurs  on  a  memorable  occasion  in  Grecian  history.  When 
Leonidas  arrived  at  the  scene  of  his  desperate  defence  of 
Thermopylie,  he  was  accompanied,  says  the  hi8torian,ir  "by 
the  three  hundred  men  which  the  law  assigned  him,  whom 
he  had  himself  chosen  from  among  the  cidzens,  and  who 
were  all  of  them  fathers  with  sons  living."  According  to 
modem  notions,  a  forlorn  hope  would  naturally  he  composed 
of  men  who  had  not  given  hostages  to  fortune.  Such,  how- 
ever, was  not  the  light  in  which  the  matter  presented  itself 
to  the  Greek  mind.  The  human  plant  had  flowered.  The 
continuance  of  the  House  was  secure.  It  was,  therefore, 
comparatively  of  little  moment  what  befel  the  man  whose 
duty  to  his  ancestors  had  been  fuliilled.  In  the  aspect 
of  (he  case  now  before  us,  the  fact  that  a  man  married,  or 
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;  Agkinrt  Nour. 
I  rii.  30. 


f  Beekar'8  "CluriolM,''  p.  474 

S  xi.  1.2. 

t  "  Horodobw,"  rii,  MB. 


78 


THE  HOUSEHOLD. 


that  ]w  remained  single,  was  not  a  matter  which  affe 
himself  alone.  The  condition  of  his  ancestors,  the  per^' 
manence  of  his  Household,  depended  upon  his  conducts 
We  cannot,  therefore,  douht  that  celibacy  waa  regarded  aa 
&  deadly  sin.  Even  the  Stat*,  although  it  was  slow  to  inter- 
fere in  matters  merely  priiati  juris.  lent  its  aid  to  enforce 
thiB  primary  duty.  Solon*  prohibited  celibacy.  The  laws 
c^  the  Dorians.'t'  the  moat  conservative  of  the  Helleness,  con- 
tained similar  provudons.  Criminal  proceedings  might  be 
taken,  both  at  Athens  and  at  Sparta,  against  those  who 
married  too  late  in  life,  against  Uiose  who  married  beneath 
them,  and  against  those  who  did  not  marry  at  all.  TherOj 
is  evidence  that  a  prohibition  to  the  same  eBect  existed  in 
early  Rome ;  and  Cicero^  notices,  as  a  part  of  the  duty  of 
the  Censors,  the  imposition  of  a  tax  upon  unmarried  men. 
In  the  laws  of  Mcnu,§  too,  the  marriage  of  the  younger 
brother  before  the  elder,  and  tlie  neglect  of  the  elder  brother 
to  marry  before  the  younger,  are  r^arded  as  crimes  of  ttie 
third  degree. 


,  The  RiU) 

ition. 


§  4.  It  follows  from  this  corporate  cliaracter  that  a  child 
is  not  bom  into  the  Uouaebold.  The  infant  does  not  by 
the  mere  fact  of  birth  become  a  member  of  the  corpora- 
tion. It  must  be  duly  admitted.  It  must  be  formally 
accepted  by  the  Houso  Father,  and  be  by  him  initiated 
into  the  domestic  worship.  This  rule  of  special  admission, 
which,  as  we  shall  presently  see,  was  applied  to  all 
persons,  had  a  special  reason  in  the  case  of  sona^  Such  a 
son  aa  the  Household  required  was  not  any  sporioua  off- 
spring, or  even  any  son  that  the  House  Father  might 


■  See  Bei^er'a  "  ChariclM."  p.  470,  And  tht  uthoritics  then  eiteiL 
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happen  io  beget.  He  mu.st  bu  a  ^'t-nuine  or  kinJIy  Hon. 
irate  ytifiot,  one  born  in  lawful  marriajEre,  and  even  begotten 
with  a  special  intent  Accordinf^ly  it  was  among  all  the 
Aryan  nations  necessary*  that  whon  a  child  was  born  it 
should  bo  forthwith  present*!*!  for  acceptance  to  the  House 
Father.  It  rested  with  him  to  reco^ize  its  claims  to 
admission  or  to  reject  them.  In  the  former  case  the  new- 
comer was  iniUatctl  int«>  the  domestic  worship;  in  the 
latter  it  waa  cither  at  once  killed  or  was  exposed.  But  if 
the  least  raonsel  of  food  or  the  least  particle  of  rlrink'f'  had 
touched  the  child's  lips,  tlie  discretion  was  at  an  end,  and 
the  child  wa.1  held  to  have  shared  in  the  meal,  and  so 
to  be  duly  recognized.  It  is  probable  that  the  pat«niaL 
recognition  was  followed  by  other  ceremoniea.  At  Athene, 
at  least,  a-  special  festival!  was  held  on  the  fifth  day. 
it  w  said,  aft<<r  the  birth.  There  the  child  waa  carried 
round  the  sacred  hearth,  and  wae  presented,  in  the  sight  of 
all  its  relatives,  to  the  Spirits  of  the  House  and  to  the 
Household.  Its  name  was  then  given  to  it,  and  of  this 
presentation  and  this  name  the  guests  then  assembled  were 
witnesses.  At  Rome  a  similar  ceremony  was  performed  on 
the  eighth  or  ninth  day.  A  lustration  was  celebrated,  and 
the  pnenomen  was  given. 

The  rule  which  governed  the  admission  of  children 
applied  to  porsons  less  closely  connected.  Even  in  the  case 
of  slavesli  some  introductory  ceremony  appears  to  have 
be«n  olMerved.  When  any  suppliant  or  gueat  sought  the 
protection  of  the  hearth,  a  formal  recognition  of  his  claim 
was  needed.  It  was  in  tlie  discretion  of  the  Uouse  Father, 
subject  only  to  hia  own  sense  of  religious  duty  towards  the 

*  Gnmm'i  "DoiiUchit  RochU  Alt."  p.  435;  Crota'a  "HuL  Oneoa," 
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HouBti  spirit,  wiioae  pi-utecUun  wa»  invoked,  to  accept 
or  to  refuse  tbe,  (ippeal.  If,  however,  he  once  gave  hia 
consent,  tlie  suppliant  cuascd  tn  be  a  stranger,  and  was,  like 
the  other  inuiohors  of  the  Household,  initiated,  at  leaat  to  & 
certain  extent,  into  tbe  Household  cult,  and  placed  under 
the  protection  of  the  benignant  Lares. 

§  5.  The  corpoi-ate  character  of  the  Household  enables  ua 
[Jine-  to  understand  its  rules  of  property.  Over  all  movables, 
over  the  family  and  the  stock,  over  the  produce  of  the  land, 
and  the  labour  of  his  subjects,  the  power  of  the  House 
Father  was  absolute.  Altbuugli,  in  the  cuIUvation  of  liis 
land,  he  was  bound  by  the  customary  rules  of  his  community, 
he  could  determine  to  what  use  he  would  apply  the  produce. 
But  he  coxiltl  not  sell  or  charge  the  land  itself.  The  land 
belonged  to  the  Houseliold ;  and  the  contiAuanoo  of  tho 
Household  depended  upon  the  maintenance  of  the  hearth 
and  of  the  tamb,  and  of  the  offerings  at  them,  which  formed 
the  first  charge  upon  the  comioon  property.  Of  this 
*  primitive  inalienability  of  land  there  is  little  doubt.  In 
India*  every  such  transfer  is  permissible  only  in  case  of 
extreme  necessity,  or  with  tho  consent  of  the  collective 
communities.  "  Among  the  Rajputs,",  says  Colonel  Tod,*!* 
"  no  length  of  time  or  altscnco  can  affect  the  cl^m  to  the 
hapota  (i^.,  hereditary  land) ;  and  so  sacred  is  the  right 
of  absentees,  that  land  will  lie  sterile  and  unproduc- 
tive from  the  penalty  whicli  Sfenu  denounces  on  all 
who  interfere,  -^hh  their  ueighbonn*'  rights."  Tn  the 
earliest  Sclavonic^  laws  it  is  a  fundamental  principle 
that  the  property  of  families  cannot  be  divided  for  a 
perpetuity.     Among  the    Teutons  §  the  sale  <rf  the  alod 

*  Sir  H.  S.  Uaiiie,  "  Karly  Hist,  liwt."  p.  100. 

f  •' tUjwthAn,"  voL  i,  p.  62«, 

:  Sir  H.  :$.  Maine.  "Ait&  Iaw,"  p.  288. 

I  8m  M.  Ae  lATC'Ie;i>,  '■  De  U  Pn^prirt*,"  p.  168. 


THE  raOPERTV  OK  THE  MOUSEflOLD. 


73 


seems  to  h&ve  been  unknoinrn  until  they  had  become 
acquainted  with  the  Roman  law.  In  Greece,  Aristotle* 
telLi  us  Umt  "  formerly,  in  some  states,  no  one  wna  allowed 
to  sell  his  original  lot  of  land  ;"  and  he  cisewhure't'  spwifiua 
the  Locrians  and  the  Lcucadianii  aa  having  ibis  luw.  A 
like  restriction  was  in  force  in  Sparta.  It  watt  there 
considered^  to  be  discreditable  to  sell  any  land  ;  butto  sell 
any  part  of  the  henMlitary  lot  waw  absolut^jly  furbidder. 
Among  Uie  Irish  §  the  tribe  land  "could  not  be  sold  or 
alienatefl,  or  given  to  pay  for  cnniuH  or  conti-acUt."  So,  too. 
Sir  H.  S.  Mainejl  observes  that  the  rule  n'liuiring  the 
consent  of  the  .  collective  brotherhood  tu  alienation,  which 
ia  found  in  the  Brehpn  law,  constantly  formed  part  of  the 
customs  of  Indian  and  of  Russian  Wllage  communities. 

The  Welsh  law  on  this  subject  iw  worth  tranKcrihlnf;  in 
fulL?  "Tlie  father  is  not  to  deteriorate  nor  disptjse  of  the 
rights  of  his  son  for  land  and  soil,  except  dui'tng  bis  own 
life;  neither  is  the  son  to  deprive  hia  father,  during  his 
life,  of  land  and  soil ;  in  like  manner  the  father  is  not 
to  deprive  the  son  of  land  ;  and  though  he  may  deprive 
Idm,  it  will  be  recoverable,  except  in  one  case,  where  thoro 
shall  be  an  agreement  between  father,  broihenn,  cousins, 
sectmd  cousins,  and  the  lord,  to  yield  the  land  as  blood-land; 
and  that  the  son  cannot  recover,  for  peace  ^"as  brought  to 
the  son  by  that  as  well  as  to  the  father ;  for  these  persons 
are  grades  without  whose  consent  land  cannot  he  assigned. 
And  though  such  a  person  have  no  land,  he  is  nnt  an  "  alltud  ' 
oevortheless,  but  an  innate  'boneddig.'"  This  passage 
illustrates  several  points  in  archaic  usages:  —  First,  the 
inheritance  of  the  land  was,  as  a  general  rule,  inalienable. 
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but  the  House- Fatbur  might  part  with  Uis  life-estate; 
second,  the  excefttion  to  this  general  rult*  was  where  the 
land  was  given  as  coiupenBation  for  a  blood-ftiud,  in  which 
case  the  honcfit  attained  hy  the  sale  extended  alike  to  all  the 
parties  liable  io  bear  the  feud ;  third,  such  a  traiififer 
rajuiri'tl  the  consent  of  all  the  parties  interested — that  is, ! 
of  the  male  i-elatives  up  to  and  including  second  oousii 
and  of  the  lord  whore  Huch  a  person  existed ;  fourth,  the 
second  cousin  marks  the  limit  of  the  Household,  or  Faniilia, 
or  MiPg,  or  near  kin,  by  whatever  name  they  be  de- 
scribed ;  fifth,  the  i^ouk  of  the  individual  waa  determined 
by  hiA  birth,  and  not  by  his  possesaion  of  land,  since  the 
ex-landowner,  even  after  the  loss  of  his  hcroditai^'  estate, 
remained  "  an  innate  boneddig,"  that  is,  a  gentleman  by 
birtli,  a  inoiiilier  of  his  HoiLsvliultl  and  of  liis  kin. 

In  Roman  law  we  have  no  such  direct  proof,  because  in. 
this  case,  as  in  so  many  others,  the  earliest  customs  of  Rome 
arc  hopelessly  lost.  But  wc  can  trace  various  changes  in 
that  law  which  Hcem  to  1h*  modifications  of  the  original  rule, 
and  can  readily  be  expUined  upon  the  assumption  of  its 
existonofl.  although  not  by  any  other  mode.  Thus,  by 
early  Roman  law,  a  magistrate  gave  execution,  not  against 
a  man's  property,  but  against  his  person.*  Thus,  the  Twelve 
Tables  provided  tliat  the  tomb  must  remain  with  the 
Household,  even  though  the  surrounding  land  be  sold.  So, 
too,  Ciccrof  noticoa  the  rule  that  the  principle  of  usucapion, 
or,  as  we  should  call  it,  prescription,  should  not  apply  to  the 
tomb  or  its  vestibule. 

That  danger  to  the  Household  which  could  not  be  caused 
directly,  cuuM  not  be  incurred  indirectly.  Thus,  the  mort- 
gage of  land,  in  the  sense  with  which  we  are  familiar,  waa 
unknown,  nor  was  the  land  regarded  as  assets  in  tba 
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pftyment  of  debts.  It  wa.<!,  iDdeed,  easier  to  depiivc  a  man 
of  his  liberty  than  uf  his  intercut  in  bix  land.  His  labour 
might,  At  least,  be  mortgaged  during  his  lifo,  but  tho  land 
was  never  regarded  a«  his  individual  property.  It  belonged 
to  hi^  Household,  and  no  act  of  his  could  pcnnanently  aflcct 
iheir  right*!.  Nor  coiilJ  a  House  Father,  of  bis  own  uiere 
motion,  devise  his  property  to  strangers,  or  even  alter  itA 
devolution  among  liis  childiT'ii.     II«  was   the  officer  of  his 

xorporation,  the  .sttwai'd  or  manager  of  the  property,  with 
the  powers  netnU^  for  the  efficient  discharge  of  liitj  duties, 
but  in  no  sense  its  ab^julute  owner.  "It  is  doubtful,"  say» 
Sir  Henry  Maine,*  "  whythor  a  true  powt-r  of  testation 
wu  known  to  any  original  society  except  the  Roman,"  This 
opinion  seems  to  lie  too  cantiously  exprcs&ei] ;  and  even  in 
Rome  that  form  of  the  testjiment  from  which  the  modem 
will  is  descended  wan  cei-taiidy  of  coniiMir«tively  recent 
date,  "  Testannent  I  factio'f  Tion  j/rii^iti  i*ed  pnJ>l id  juris  e^t." 
It  is  not  upon  the  custom  of  the  kin,  but  upon  the  law  of 
the  State,  that  the  power  of  testation  depends.  It  i«,  there- 
fore, only  where  the  State  has  become  developed  tliat  willa 
arc  found.  A  curions  trace  of  the  old  cust^>m  haa  been 
noticed  by  Niebuhr4  in  the  customary  law  on  the  extreme 
border  of  Gcnnanj'.  "  In  the  island  of  Fehmem.  he  who 
belongs  to  a  sept,  if  he  makes  a  will,  must  pay  the  sept  a 

>c?rtain  sura  of  money.  This  is  clearly  a  compiinsation  for 
the  right  of  inheritance ;  and  the  like  cuRtoin  would  liave 
been  intro*luced  at  Rome,  had  not  the  gena  bi^en  included  in 
other  more  comproliensivo  IkxUos."  Perhaps  there  is  no 
fuller  statement  of  the  feelinga  of  the  ancient  world  upon 
thxs,  subject  than  the  dialogue  which  Plato*  supposes  to 
take  place  between  a  Citizen  and  the  Legislator.  It  mark.s, 
uf  course,  a  time  when  the  old  i-ulcs  no  longer  comnmntlfd 
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an  unniumiuring  obedience,  and  when  the  predominimco  of 
the  State  was  established  ;  but  still  it  shuws  the  sentiuienta 
which,  even  at  the  close  of  the  great  career  of  Athens, 
retained  their  effeetivo  power.  The  old  rule  was  so  far 
relas&l,  that  I'lato  Vould  consent  to  give  the  power  of 
nominatibg  tlie  heir  fram  aitiong  the  childi-en.  But  hia 
Legislator  sternly  reprcssaa  the  claim  for  uncontrolled 
testamentary  power,  and  declares  that  "  neither  you  nor  this 
property  belong  to  yourselves,  but  to  your  entire  kin,  as 
well  that  which  was  K'fore  as  that  which  is  to  come  after  f' 
and,  in  a  still  gn^ater  degree,  he  adds,  "  the  whole  kill  and 
tlie  property  belong  to  the  city." 

We  may  thus,  perhaps,  explain  a  distinction  which  Gaius* 
niaki>A,  and  which  otherwise  is  aoniewhat  obscure.  He  ia 
describing  the  dilTercnt  classes  of  Things,  and  after  distn- 
buiing  "  i-es  divini  jwrU"  into  "res  eacrw  et  rdigioscB".  be 
defines  thew!  terms  in  the  following  words: — " Soctub  «i7i< 
qiMK  Dids  superis  conMcratm  »\i7d :  relufiosai,  quoe  Diis 
vinnibus  relkta  mint."  It  is  not  at  once  apparent  what 
diNiinction  ia  intended  between  "  con6fci'al(»"  and  "i-HicUe.'* 
The  form  of  tlic  sentence  8U£^;c8t5  a  coutraat,  and  Gaius, 
when  writing  on  a  technical  suhjeot,  was  not  likely  .to  use 
words  at  random.  I  uuderstand  tlio  passage  to  mean  that 
"res  aacra"  rctjuircd  a  special  act  of  dedication,  which,  as 
Ju8tinian+  tells  us,  was  performed  "riit  et  per  pontijices," 
in  the  fonn  prescribed  by  law,  and  by  proper  officers 
authorized  thereto.  No  such  positive  and  formal  act  was 
required  in  the  ca.<!e  of  "  rea  relt^ioaa."  Tliey  were  simply 
left  for  the  Manes.  Tlmt  is,  the  Manes  and  their  li%'ing 
dflBcendanU  M'cre — a«  Plato,  in  the  passage  I  have  above 
cited,  describes  them — joint  owners  of  the  property  of  the 
Household.     So  much  of  this  property  as  they  required  for 
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thoir  own  uso.  the  living  men  took.    So  much  as  they  diJ 
not  use.  they  left,  aa  their  rightful  ftharc,  to  the  Manes. 

§  6.  Between  the  propertj*  of  the  HousehoW  and  the  per-  Tii*sifc 
furmance  of  its  sacra  there  i^'as  an  iinJissoluble  connection. 
Tlie  two  things  always  went  together.  The  one  supplied 
the  incajis  fur  the  Acojinpli^hiucnt  of  the  other.  The  person 
who  waa  charged  with  the  performance  of  the  sncra  was 
the  heir.  The  heir  was  the  person  who  Was  Ixiund  to  per- 
form the  eaera.  "  The  funeral  cake."  soys  Mehii  *  "  follows 
the  family  and  the  estate."  "  Tli«  person  who  inherits,"  says 
the  same  authority,  "  whosoever  it  be,  is  bound  to  hiake  the 
offerings  on  the  tomb."  Cicero.f  in  equally  distinct  termt!, 
tclia  us  that  the  obligation!)  of  the  sacra  devolve  upon  those 
■who  inherit  the  family  estates.  So,  too,  Gaius,*  when  com- 
menting on  the  rule  wliich  made  an  inhi-ritaucc  an  excep- 
tion to  the  necessity  of  hondJUle  poRaei!.sion  for  the  purposes 
of  ft  succession,  explains  that  "the  motive  for  permitting  at 
all  so  unscrupulous  an  acqui^iUon  wa^  the  wish  of  tlie 
ancient  legislator  to  accelerate  the  acct-ptance  of  sucCe-ssions, 
and  thus  provide  persons  to  perform  the  sacred  rites  to 
which  in  thaiie  days  the  highest  importance  was  attached." 
In  Athens  the  rule  was  not  less  explicit.  The  heir  was,  in 
the  language  of  P]ttto,§  tlie  siiccossor  to  his  ancestor's  ginls. 
To  thiti  day,  "among  the  UindusH  the  right  to  inherit  a 
dead  man's  property  is  exactly  eo-oxtonaive  with  the  duty 
of  performing  liis  obsequieB.  If  the  rites  are  not  properly 
performed,  or  not  perfonnwi  by  the  proper  penion,  no  rela- 
tion ia  considered  as  established  between  the  deceased  and 
anylmdy  surviving  him-"  The  question,  therefore,  ariHca, 
Who  is  the  proper  pcr.ion  to  perform  the  sacra,  and  conse- 
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quently  to  hold  the  property  ?  On  this  matt^^r  there  is  little 
room  for  doubt.  From  what  I  have  alrijiily  saiil,  it  in 
apparent  tliat,  under  the  primitive  custom,  a  daughter  could 
never  inhitrit.  Shu  mi^^ht.  in  cerU-in  circumstances,  Imng  a 
son  who  would,  in  contemplation  of  law,  bo  i-cgnrdcd  aa 
though  he  were  the  actual  son  of  hiH  maternal  grandfather; 
but  she  herself  could  never  fill  the  place  of  the  head  of  the 
Household.  The  Hon,  therefore,  was  the  fterts  8uu«  et 
■neceswirius,  the  penwjn  who  cutitinued  upcn  earth  liia 
father's  existence  after  that  fatlier  had  joined  the  House 
Spirits.  But  which  of  the  sons,  if  there  were  more  Uian  one  ? 
To  this  question  Menu*  again  supplies  the  answer:  "By 
the  elde-st,  at  tlit-  iiioineiit  of  his  birth,  this  father,  having 
begotten  a  son,  discharges  his  debt  to  his  own  progenitors ; 
the  fldest  son,  thcrefon\  ought,  before  partition,  to  manage 
the  whole  patrimony."  So,  too,  the  same  authorityt  tells  ua 
that  "  a  man  must  re^rd  his  elder  brother  as  ei'jual  to  his 
father."  Tliat  the  ehUst  son  was  in  ancient  times  the  heir 
among  the  Teutons  appears  from  the  exception  that  Tacitus* 
notes  in  the  cose  of  the  Tencteri.  He  says,  in  effect,  that 
in  this  trilic,  wliich  waa  especially  famed  for  its  cavalry, 
horses  were  regarded  as  objectn  of  inheritance  ;  and  that> 
while  all  things  else  went  to  the  eldest  son,  ihe  heir  of  the 
horse  was  the  bravest  soldier.  Among  our  immediate 
ancestors,  Bede^  tells  us  that  parents  were  accustomed  to 
r«t(^iizQ  the  ehlest  son  as  the  head  of  the  family,  and  to 
give  him  the  preference  in  the  division  of  the  inheritance. 

In  tlie  cases  of  Greece  and  of  Rome  our  evidence  is  less 
obvious.  Sir  H.  S.  Maine,l|  indeed,  assei*ts  that  the 
privilege  of  the  eldest  son  was  unknown  both  to  tl.o 
Hellenic  and  to  the  Romnn  world.     But  this  proposition,  so 
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for  at  k'Asl  as  irgards  the  fonner,  camiot  be  supported. 
The  older  Greek  customs,  if  they  do  not  in  express  terms 
state  the  rule,  recoguize  it  hy  nec«st>aty  implicaiiou. 
There  waa  a  constant  eifori  of  the  Hellenic  couservaiive 
party  in  Sparta,  in  Thebea,  in  Corinth,  and  other  cities,  to 
revert  to  the  old  practice  of  a  determinate  number  of  lots 
or  hereditarj"  pmperties  in  each  city  ;  or,  as  Jt  is  sonietiinea 
expressed,  of  having  only  a  given  number  of  fajnilies. 
Such  an  attempt  ohows  that  the  right  of  the  eldest  had 
cxi«ted>  and  that  it  was  at  that  time  in  a  state  of  decay. 
If  we  do  not  find  similar  evidence  in  the  history  of 
Komo,  we  must  remember  that  our  knowledge  of  Roman 
law  commences  at  a  compai-ativoly  lato  poiiod  of  ita 
development. 

When    the    original  Household  separated   into    several 

related  but  independent  Households,  the  reason  of  the  rule 

ad  to  the  succession  of  the  eldest  oenaed,  and  consequently 

the  rule  itself  was  disused.     U  there  were  aovcra!  sons, 

each  of  whom  became  a  House  Father,  and  was  tlierefore 

charged   with  the   care  of  the  aocra  of  the  House,   the 

performance    of    their    separate     sfivra    uecessitaied     the 

diviiiioii  of  the  property.    We  are,  therefore,  prepared  to 

find  that  in  societies  where  the  division  of  the  Household 

was  bahitiiol,  the  custom  of  the  succession  of  all  the  sons 

should  have  been  established.     Yet  oven  in  titese  caaes  we 

iiud  vestigfs  of  the  archaic  system,     llie  eldest  son  has 

Ufioallr  some  advantage  in  the  distribution.    Among  these 

«dvantages  we  sometimes  meet  with  one  that  is  e^specially 

vdgtuficant.     He  retains  the  holy  hearth.     Tluis  in  India, 

Menu*  directs  tliat  the  eldi-sl  sou,  on  a  partition  of  the 

anheritancc,  shall  have  a  double  share.    Ute  Greeks  had  a 

special  word  (rfKvi'iua)  to  denote  the  privileges  of  the  elder. 

-At  Athena,+  this  privilege  consisted  in  his  retention,  as  an 
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extm  share,  of  tBe  paternal  hoose.  In  the  Scla%'oiuc 
family  we  can  trace  a  similar  rule.  "  On  the  death  of  the 
House  Fatbtrr,"  saya  M.  tie  Laveleye,*  "  tlie  authority  and 
the  administration  pass  to  the  eldest  of  the  house ;  in  some 
dietricta  to  the  oldeat  son,  in  others  to  the  eldest  brother  of 
the  deceased,  provided  that  he  dwells  in  the  same  house." 
The  Hou86  must  in  all  circumstances  Iw  maintained.  In 
the  Keltic  nationsf  the  rule  is  still  more  explicit  In 
WaJoa,  the  brothers  divided  the  paternal  inheritance ;  the 
youngest,  however,  who,  as  we  shall  presently  see,  wa« 
tliore  the  lieir,  took  tlie  princi|)}il  plate,  TyJden. — literally, 
a  residence,  or  house,  with  the  buildings  belonging  to  H, 
and  a  certain  amount  of  land,  probably  the  precinct  or 
conrt-yaixL  In  Ireland,  the  cattle  and  the  land  were 
equally  divided ;  but  the  liouse  and  ofttces  with  their 
appliances  went,  in  addition  to  his  share,  to  the  eldest  son. 
He  was  regarded  as  "  the  stem  of  the  fnmily,"  and  }iad,  as 
such,  certain  responsibilities.  ITiere  is,  in  England,  a 
remarkable  custom,  which  seems  exceptional,  but  the 
exception  belongs  to  that  class  that  proves  the  rule. 
Acconling  to  the  Kentish  gavelkind,  and  tlie  ciislutn 
known  as  Borough  Rnglish,  one  son,  indeed,  is  secured, 
in  the  succession  to  the  hearth  and  forty  feet  round  iC 
This  son,  however,  is  not  the  eldest,  but  the  younge 
We  have  just  seen  tliat  a  similar  custom  existed  in  Walea. 
It  was  in  general  use*  among  the  Frisons.  Under  the  namei 
of  MaineUl,  or  the  succession  of  the  minor  tu^u,  it-j 
prevailed  in  Picardy  and  Artois.  It  can  be  traced§  in 
several  parts  of  Qermany.     It  exists  at  this  day||  among 
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some  of  the  Sonthem  Slavs.  Various  explanations,  all  more 
or  leas  fantastic,  uf  tliis  singular  custom  may  be  found  in 
Blackstone.  BlackRtone  himself  seems,  although  he  waa 
uui  acquainlcii  with  all  the  facts,  to  have  perceived  its  true 
natui-e.  A*  the  elder  brothers  grew  up  they  were  initiated 
into  the  community.  They  thereby,  in  the  words  of 
Tacitus*  eeaaed  to  be  "pars  domila"  and  became  "para 
lytlpaht'tctf.."  In  this  capacity  they  acquired  a  riglit  to  an 
allotment  of  the  public  land.  Thus  the  youngest  remained 
with  his  father,  and  in  bis  Ttiund  or  hand.  He  was  the 
person  who  was  to  carry  on  the  paternal  Household,  and  he 
wa«  thu  h(?ir  of  the  family.  Of  him  it  might  be  literally 
said,  *'  Son,  thoa  art  ever  with  me,  and  all  that  I  have  ia 
thine."  "  The  prevalence, "+  says  Mr.  Robt- rtson,  "  of  such  a 
custom  amongst  a  numerous  class  evidently  implies  the  pre- 
exiftU^nce  of  a  state  of  society  in  which  the  eldi^st-bom,  m 
they  attained  manhood,  Iwcame  'members  of  the  state '  and 
wore  providi'd  for  accordingly — in  other  words,  the  existence 
of  a  '  community.' " 

H  must,  however,  bo  borne  in  mind  that  this  succession 
of  the  oldest,  or.  as  the  case  might  be,  of  the  youngest,  -n-as 
jiiMithing  altogetlier  different,  both  in  its  natiiru  ai\il  it« 
rigiu,  from  that  which  we  now  call  primogeniture.  The 
latter  form  ia  of  comparatively  modem  date,  and  probably 
was  due  to  feudal  arraogemcntij.  tn  archaic  days  the  heir 
did  not  take  the  property  for  his  own  use :  he  merely 
acnuirvd  the  defined  and  wull-uudei-stood  position  of 
manager  of  the  common  property.  He  succeeded  to  an 
office,  wul  not  to  an  estate.  The  HouBchold  with  Ha 
property,  upon  the  demise  of  its  chief,  remained  as  it  was 
iMffurc.  A  new  diicf  f-uceoetlt'd  U>  the  position  of  liia 
Cathcr,  and  that  was  all 
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HnnM      g  i_  Every  orgnnuim  implies  a  distiaction  and  coiTela- 

tion  of  parts.     The  ext«nt  to  which  tliis  process  18  carried 

deteroiinwj  tlie  relative  position  of  the  organism.    We  may, 

therefore,  expect  to  find  in  the  Houseliold,  aa  the  elementary  ■ 

form  of  the  Hoclal  or^nisin,  a  certAin  tlegree  of  differen- 

tiation  and  ftubordinatiou,  even  though  that  degree  be  but 

litiiited,     nio  description  of  the  various  members  of  the 

Hoosehold,  and  of  their  mutual   relations,  i«  sufficiently  fl 

familiar.     On  it»  visible  and  external  part,  tlie  (louse  Katlicr 

stands  conspicuous  an»I  supi-omc.     His  authority,  however, 

is  exorciHed  under  a  constant  sense  of  his  responsibility  to 

his  House  .Spirits,  and  Ih  checked  and  regulated  thereby. 

By  hU  siile  stands   the   House   lUother,   the   functionary 

charged  with  the  care  of  the  holy  hearth  —  the  natural ' 

head,  subject  to  her  hasl:iand'N  conunaud,  of  the  interna] 

economy  of  the  family;  and.  above  all,  the  mother  of  tho  J 

House  Father  to  1m?.     Tlien  follow  the  sons,  the  hopes  of  ^ 

the  House ;  and  after  them,  but  ou  a  lower  footing,  the 

daughters.    If  nature  have  cWnied  the  gift  of  8on8,expc<UentS| 

maybe  adopted  to  supply  the  want ;  and  the  adopted,  or  j 

otherwijHJ  recognized  son,  'm  accepted  as  fully  aa  though  hel 

■were  natural-bom.    In  the  lowest  place  stand  the  slaves, 

and  those  outsiders  who,  while  they  more  or  less  depend.' 

upon  the  Household,  are  not  full  nuembers  of  it,  but  are  I 

associated    with   it   for   st)nio   particular  purpose   or   some 

temporary  object.     Of  each  of  these  classes  I  propose  in  Uiej 
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pnaent  chapter  to  treat.  The  'word  father  was,  in  ita 
original  .sense,  a  title  of  dignity.  It  denotes  not  a  physical 
rulation,  Init  an  office.  So  clearly  was  thin  conception 
marked,  even  in  the  full  development  of  tlie  Roman  law, 
that,  aa  Ulpian*  telk  us,  a  childless  man,  or  even  a  ward, 
iiiijrht  )vd  a  paterfamilias.  The  office  of  father  implies  the 
exenisi!  of  two  loading  functioiw.  One  of  these  functions 
wa*!  spiritual ;  the  other  was  temporal.  One  related  to  that 
portion  of  the  afiaim  of  the  Household  which  concerned  the 
dead ;  Uie  other,  to  that  which  concerned  the  living.  The 
HooM  Father  hod.  on  the  one  hand,  the  charge  of  the  sacra ; 
on  the  other  hand,  the  general  adminiiitration  and  control 
of  tlio  corporate  body  of  which  the  performance  of  these 
*aera  was  the  object  and  the  bond.  The  nature  of  the 
former  function  I  have  already  considered.  The  House 
Fathei'  was  responsible  for  the  due  performance  of  his  eacra 
and  for  the  purity  of  his  ritual.  He  had,  accordingly,  full 
control  uver  tlie  property  of  the  Hoii-sehold,  and  over  the 
act*  of  all  its  members.  He  was  charged  with  the  duty  of 
detcnoining,  subject  to  the  customs  of  the  Household,  what 
persons  should  be  admitted  to  membership,  and  so  should 
be  initiated  into  the  wuyrtu  He  was  bound  to  provide  for 
the  continuance  of  his  office,  and  to  give  to  tlio  Household, 
eitlier  by  birth,  or,  in  default  of  birth,  by  adoption,  or  some 
other  tveognised  means,  a  proper  successor.  Thus  his 
Authority  in  his  own  House  wan  supi-eme;  and  all 
the  subordinate  members  of  the  Household  were,  to  use  tlie 
expresBive  phrase  that  seems  to  have  been  common 
tu  most  of  the  Aryan  races,  in  his  Hand.  But  the  origin  of 
the  authority  was,  an  I  have  already  observed,  religion,  and 
not  either  natural  affection  or  superiority  of  ph^-sical 
ftbeagth.    Whatever  might  h&ve  been  the  degree  of  affec- 
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tion  between  a  married  pair,  or  whatever  might  have  bwn 
their  relativo  strength,  the  wife  did  not  come  under  the 
Hand  of  her  husband  unless  and  until  she  had,  hy  the 
proper  form,  been  initiated  in  the  Household  worsliip. 
A  concubine  or  an  illegitimate  son  was  not,  as  such,  a 
member  of  tho  Household,  or  within  the  regular  Bcopc  of 
the  paternal  power.  A  grown-up  son,  even  after  his  own 
marriage,  remained  until  liis  formal  emancipation  as  subject 
to  his  father  as  if  he  were  still  a  child.  We  can  perceive 
the  aspect  in  which  the  Roman  rcgardeil  this  power  by 
the  name  7)ote8iae  which  thi-y  applied  to  it.  This  term 
means  an  office  or  delegated  authority,  and  is  rarely 
used  to  express  independent  or  physical  power.  The  jmtna 
potistas  was,  in  the  Roman  mind,  analogous  to  the  potesinA 
coiutulaTnt)  or  the  pot-estas  trih-unitia.  It  was  created  by 
law.  and  it  was  limited  by  law.  That  law  indeed  was  not 
one  which  proceeded  from  the  State,  or  with  which  the  State 
had  any  direct  concern.  But  the  authority  came  from  with- 
out.and  was  in  lt&  nature  jural.  Itsfoundation  was  sometliing 
much  more*  secure  and  much  more  exalted  than  the  caprice 
of  scarcely  developed  sentiment,  or  the  brutality  of  force. 
It  re.'ited  on  that  which  is  the  basis  of  all  political  legitimacj*" 
— roa-son,  justice,  and  right.  It  is  true  that  our  views  of  what 
is  reasonable,  just,  and  right,  ditferin  manj'  cases  from  those 
of  our  forefathers ;  but,  at  least,  there  is  at  the  bottom  one 
common  sentiment,  the  submission  of  the  will  to  an 
ftuUiority  that  it  Iwlicves  to  be  its  superior,  and  tho  sacri- 
fice of  personal  desires  and  personal  int«rcsU§  to  the 
prevailing,  though  it  may  be  mistaken,  sense  of  duty. 


Tlie  House 
Uuther. 


§  2,  The  history  of  tho  word  mother  resembles  in  some 
respects  that  of  father.     Like  father,  it  marks  an  office. 
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Like  ffttlu^r,  it  waA  used  as -a  title  of  dignity.  It  occurs  in  the 
R^  Vcdftf  in  conjunction  with  the  oquivslent  tor  geneiria:. 
It  Is  appli^i  liy  tho  Greek  poets  to  virgin  goddesaes,  auch  m 
Athene  and  Artemis.  The  later  Koman  law  declares  that 
ier/amUUta  may  even  be  an  unmaniod  woman.  In  one 
>tAh!e  particular,  however,  "  mother"  differs  from  its  cor* 
flative  teniL  Father,  as  I  have  said,  is  ftiniply  a  title  of 
dignity,  and  has  no  procreative  wgnilication.  But  mother 
is  both  a  title,  and  alao  a  word  of  procreation.  Its  root  is 
nt/i,  to  fashion ;  for  the  main  function  of  the  mother  is  to 
bring  a  sou  tu  tlie  Huut>ehold.  Her  title,  tliercfore,  was  not 
the  wife,  not  tbo  mistress,  but  the  mother.  Apart,  however, 
from  this  primary  duty,  she  extu'CiHed  In  the  administration 
of  tiie  Hou^Khold  certain  independent  functions.  It  was 
her  duty  to  keup.  or  cause  Ut  be  kept,  the  fire  ever 
burning  upon  the  holy  hearth.  Of  necessity,  too,  she 
directed  the  duties  of  the  female  children  and  dupendentfi, 
and  oontrolled  the  domestic  arranf^ment^.  The  importance 
of  her  position,  and  the  neoe».sity  that  she  should  U;  duly 
(jualified  to  till  it,  appears  from  Menu.*  He  is  speaking  of 
a  Brahmin  who  has  married  a  wife  from  the  Sudras,  or 
inferior  population.  "  His  sacrifices  to  the  gods,  his 
oblations  to  the  manes,  and  hia  hospitable  attentions  to 
strangers,  must  be  supplied  principally  by  her;  but  the 
gods  and  manes  will  not  eat  such  offerings,  nor  can  heaven 
be  attained  by  such  hospitality." 

In  all  the  principal  Arj'an  countries, -f  of  which  evidence 
as  to  tlie  primitive  form  of  marriage  remains  to  us — in 
India,  in  Athens,  and  in  Rome — the  ceremony  ofmairriage 
seems  to  have  oonsi^ted  of  three  essential  parts.  The  first 
was  in  substance  the  at>andonment  of,  or  at  lea.st  the  agree- 
ment to  abandon,  his  authority  by  the  Uouac  Father  of  the 

•tiu..  la. 
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bride.  The  second  was  the  formal  delivery  of  the  bride  to 
the  bridegrwom.  The  Uiird  was  tlio  prtsentatiun  of  the  bride 
to  the  HouiK  Spirits  in  her  new  home.  Just  aa  the  Chinese 
bride  at  the  present  day  worships  in  company  with  her 
husband  hiii  ancestors,  so  the  Aryan  bride  did  homage  ta 
the  gods  of  the  Huuae  to  whieh  she  wa»  tntrocUiced,  and 
entered  into  fonual  communion  with  them.  To  tliis  end 
she  was  presented,  upon  her  entrance  into  the  honse,  with 
the  holy  fire  and  the  lustrat  water,  and  partook  along  with 
her  husband,  in  the  presence  of  the  Lares,  of  the  s^'nibolic 
meal.  So  essential  was  this  part  of  tlie  ceremony  that,  at 
R*)ine,  it  gave  it*  name,  oun/arrrtet'io,  to  tJje  whtJe  prtv- 
coetling.  By  these  means  the  new  House  Mothcir  was 
installed  in  her  office ;  and.  thereupon,  she  passed  into  her 
husliand's  Hand,  with  all  thecoiweqiiences,  both  as  to  person 
and  to  property,  of  tliat  position.  From  this  ceremony,  an 
1  have  thus  described  it,  several  important  consequenom 
followed  as  to  the  status  of  the  wife.  In  the  first  place, 
the  left*  her  own  Household.  She  ceased  to  be  a  member 
of  her  father's  liouso,  and  to  worship  her  fath^^r's  gods. 
ThLs  result  waa  an  inevitable  consequence  of  the  exclusive 
character  of  thp  domestic  worship.  No  person  conld  have 
two  HotLsehoIds.  He  must  cleave  to  the  one,  and  leave  the 
Otlier.  A  woman,  therefoiv.  on  going  forth  from  hiT 
father's  house,  renounced  her  former  gods,  and  was  admitted 
to  another  and  a  difTercnt  worehip.  She  thus  entered 
another  family,  but  in  a  sense  very  different  from  that  in 
which  we  at  this  day  use  Uie  expre^trion.  She  ceased  Ut  be 
a  member  of  the  one  coqioration,  and  she  became  a  member 
of  another  and  a   different  corporation.      In   the  second 


*  *Otf  yV  iri  rif  ■mtTfnvTUwf  'itftvt'  !i\t  tOHfttftaf  ^  ivduaa  aX\* 
itf  nlf  roS  X^/Jatroc  nvrqp  witrtXii  warftnr. 
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plAce,  when  she  wan  admitted  to  the  new  Huiisehold,  the 
hride  came  uudcrthe  Hand  of  the  (*athcr  of  tliat  Household. 
She  was  in  the  Hand  of  her  hunliand — not  t<eran«e  he  was 
her  btisliand,  but  because  he  was,  if  indeed  Ua  was,  tlii^ 
HoUHe  Father.  If  an  unejiiancipated son  married duiin^  his 
father^s  lifo-tiuic,  the  wife  caino  not  into  his  Hand  but 
into  t)ie  Hand  of  liU  fatlier.  If,  on  the  other  hand,  thu 
Hoiisc  Father  died,  his  wdow,  like  everj'  other  iiieiuber  uf 
the  Household,  came  into  the  Hand  of  the  new  Hou^ 
Father.  That  this  new  House  Father  was  her  own  eon  did 
not  alter  the  case.  He  was  his  father's  successor,  and  con- 
tinued that  father's  aiithuntv.  Tlie  corpomtlnn  reinaineil 
ta  before,  although  iU  management  was  changed.  Thirdly, 
we  can  thiut  understand  soiiiu  I'utos  of  early  law  that  are 
otherwise  perplexing.  A  wife  is  not  relat45d  fc«i  her  own 
nearest  kin.  She  is  a  mere  stranger  to  her  fallier  and  her 
mother,  her  sister  and  her  brother.  She  t-annol  inherit 
from  them,  and  they  cannot  inherit  from  Iier.  Tlie  original 
tie  w&s,  AS  I  have  8ai<l,  not  bliKxl  but  n^ligioii ;  an<I  a  mm 
in  a  Roman  Catholic  country  is  not  more  dead  to  her  family 
now  than  in  old  timas  was  every  inarrie^l  daughter.  Againr 
a  widow  is  sometimes  described  as  having  Wen,  in  contem- 
plation of  law,  the  tlaiijjhterof  her  own  son.  Iliis  is  menily 
B  forcible  mode  of  stating  the  doctrine  that  a  woman  wan 
always  in  the  Hand  of  some  House  Father,  whether  he  was 
fatlier,  or  husliand,  or  son,  or  some  remoter  kinsman.  Tlie 
widow  was  "fitia  l.oco — "  that  is,  she  ranked  a.s  a  daughter  ; 
not  that  she  was  really  regarded  in  every  wense  as  a 
daughter,  but  that  she  was  subject  to  HantI  in  the  name 
way  aa  a  daughter  or  any  other  mendk^r  of  the  Housf>hold 
was  subjei-t, 

A  marria^  formed  for  such  objiits,  and  with  soch 
aotemnities,  could  not  easily  be  dissolvtrd.  For  any  mis- 
conduct ou  the  part  of  the  wife,  she  was  answcji-ablu  in  foi'o 
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itomeHtico,  and  not  elsewhere.  But  while  she  continued  fipe 
from  blamu,  she  was  a  member  of  the  Household,  was  nndcr 
the  protectioa  of  the  House  Spirita-^to  whose  service  she  in 
a  special  manner  administftred — and  could  not  be  displaced 
without  dwp  guilt  on  tlie  part  of  him  who  abandoned  her. 
We  are  told  that  a  proce.<w  did  exist  at  Rome  by  which 
divorce  could  bo  efl'ected,  but  that  it  involved  ceremonies  of 
a  frightful  character.  Pnibably  in  early  times,  and  it  is  of 
thotie  timea  only  that  I  write,  divorce  waa  unknown  for  any 
other  cause  than  either  gross  misconduct  or  sterility.  That 
the  barren  wife  was  put  away  or  superseded  we  cannot 
doubt.  She  was  wanted  for  a  specific  ptU7}oee,  and,  if  she 
failed  to  fulfil  that  jiurpose,  it  was  not  likely  that  any  con- 
cern for  her  feelings  would  prevent  the  accomplishment  of 
that  which  was  essential  for  the  well-being  of  the  collective 
Household.  We  find,  both  in  Greece  and  Rome,  occasional 
notices  of  divorce  upon  this  ground.  In  Menu*  there  is 
distinct  evidence  upon  the  point.  It  is  there  provided  that 
the  ban-en  wife  may  l>e  superseded  in  the  eighth  year ;  the 
motber  of  cliildren  who  have  died,  in  the  tenth  year ;  and 
the  mother  of  daughters  only,  in  the  eleventh  year.  On 
the  other  hand,  when  a  married  man  died  without  children, 
his  brother,  or  the  next  agnate  who  succeeded  to  the  inherit- 
ance, succeeded  also  to  hia  wife.  The  death  of  the  former 
jnUer  /amilicts  niade  no  cliange  in  the  form  of  the  Housc- 
he^  His  pre-appoiuted  successor  stepped  instantly  into 
his  place,  that  he  might  raise  up  seed  unto  his  brother.  So 
absolute  was  this  rule  of  succession  that  the  succeeding 
agnate,  if  he  were  already  married,  was  compelled  to  leaver^ 
his  own  wile,  and  to  take  the  mata'f  wlio,  so  to  apeak,  ran 
with  the  inheritance.  Personal  feelings  and  personal 
interests  could   never  compete  with   the  welfare  of   the 


•  ix.,  81. 


t  Soc  Smith,  "  Diet.  AnU,"  ».  r.  ;wtfA.i|poc- 


OISTINtTION  OF  HANKS  IN  THR  HOITSEHOLD. 


!>l 


Houaohold.  Ite  continuity  must  at  any  co8t  b«|inaint.aiiKJ, 
and  the  m&rnages  of  its  subordinate  members  must  give 
way  tu  the  highar  duty  of  providing  a  representative  of  tlie 
deceased  House  Father  in  the  right  line.  For  that  purpo&e 
«  woman  had  been  duly  chosen  and  admitted  into  office,  and 
she  was  not  to  be  displaced  so  long  a«  there  wa^  a  reason- 
able prospect  that  she  tuight  fulfil  her  mission. 


§  S.  "  The  heir,  as  long  as  he  is  a  child,  diffcroth  nothing  7^^^ 
from  a  servant,  though  be  be  lord  of  all."  This  statement 
— addreased,  I  may  ubserve,  to  a  people  among  whom  tlic 
patria  potettaa  was  exceptionally*  recognized — was  at  one 
time  true,  even  without  the  limitation  which  the  apostle 
attaches  to  it  No  diSerence  existed,  or  indeed  could  exist, 
between  the  position  of  the  various  classes  of  persons  under 
the  Hand  of  a  House  Father.  The  description  of  their 
oondition  eonsista  entirely  of  distjualifications.  The  reason 
is  that  "  Hand,"  in  its  technical  sense,  is  equivalent  to 
sovereignty  in  its  fullest  meaning,  and  that  sovei-i.>ignty  in 
that  meaning  does .  not  admit  of  degrees.  What  I  have 
already  said  respecting  the  auUiority  of  the  House  Father^ 
and  the  position  towards  him  of  the  wife,  renders  any 
description  of  the  condition  of  the  son  almost  sujH^rfluous. 
We  may,  however,  illusti-ate  that  condition  from  the  Roman 
law.f  where  the  primitive  rigour  of  the  doctrine  of  the  Hand 
longest  lingered.  The  House  Father  had  the  jua  vitce 
neciaque — the  power  of  life  and  death  over  his  children. 
He  could  remove  them  from  the  family^  eitlier  without 
farther  provision  or  by  way  of  sale.  In  matters  of 
property,  wliatover  the  son  acquired  was  hold  for  hi.s 
father's  use.  If  a  legacy  were  left  to  him,  the  father 
reouived  it.     If  he   made  a  contract,  the  benefit  of  that 

+  Sea  Mr.  P«to'i  "Gmobi,"  p.  65. 
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coiiti-act.  but  not  its  burtben.  cnuretl  to  the  father.  The 
son  WAS  bound  to  marry  at  his  fathur's  coiumaxid,  but  his 
wife  and  children  were  not  in  his  own  Hand.  They,  like 
hiniRi'lf.  wore  subject  to  the  all-poi-vading  rule  of  the 
father.  Whatever  the  aon  had  that  he  called  his  own,  he 
hi'Id  on  the  same  terms  as  a  slave  held  his  property — that 
is  by  the  consent  of  Uie  Huui^e  Father  and  during  his 
pleasure.  In  a  word,  the  son  had  no  remedy,  either  civil  or 
criminal,  against  liis  father  for  any  act,  forbearance,  or 
omission  of  anj*  kind  whatever.  Such  were  the  provisions 
of  the  early  Roman  law,  which,  though  gradually  modified, 
continued  during  many  centuries  to  colour  family  life  at 
Home.  Jt  has  been  somctimea  thought,  from  a  miscon- 
ception of  a  passage  in  Oaius,*  that  this  remarkable 
system  was  {leculiar  to  Roman  jurisprudence.  But 
we  have  evidence  of  its  general  prevalence.  "  Of  the 
exposure  of  children,"  says  Orimni.t  "all  the  sagas  are 
foil,  not  only  Teutonic,  t>ut  Orccbn,  Roman,  and  Eastern. 
There  can  be  no  doubt  tlmt,  in  the  early  days  of  Heathenism, 
this  horrible  pi-actice  was  lawful."  The  Hindu  House 
Fathers  app**ar*  to  claim,  and,  so  far  aa  they  dare,  exei-cisc 
the  fiill  paternal  power,  although  such  claims  have  never,  of 
course,  been  recognized  by  the  British  Government  The 
e&rly  Oreitks  did  not  hesitate  cither  to  expose  or  to 
sell  tlieir  children.  Cwmr  tells  us  that  the  Kclte  exercised 
a  similar  power.  In  England,  even  as  late  as  tlie  end  of 
the  seventh  century,  and  afler  Christianity  had  been 
established  for  nearly  one  Imndred  years,  Mr.  Kcmbltij 
cit*sj  from  the  ecclesiastical  books  of  discipline  very  distinct 
and  clear  recognitions  of  this  right    Among  the  continental 
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Tuutons,*  even  laUr  in  the  mi<l*lle  agos,  tho  father'fi  power 
of  sale,  in  case  of  necessity — but  not  that  of  th<j  inothur — i» 
recognized,  altfauugh  the  exercise  of  the  power  weius  to 
have  become  obsolL-tti.  Among  tho  Kuaeians.  the  power  of 
the  Houyt.-  Fatlier  is  witliuut  any  check.  "  Tho  IIoiuu 
Father,"  we  arc  told.i*  "makes  a  match  for  his  son,  witlioiit 
consulting  him,  and  mainly  with  a  view  to  his  own  con- 
venience. The  bride  Uvea  und^r  the  common  roof  and  the 
oommun  rule.  She  is,  in  fact,  a  Hcrvaiit  t*>  the  old  man. 
Her  husband  does  not  venture  to  protect  her  aa  against  his 
father.  A  patiiarch  is  lord  in  his  own  house  and  family, 
and  no  person  has  a  riglit  to  Interfere  with  him ;  not  even 
tlie  village  el<ler  aiul  tht:  Iiiip«?rifti  judge.  He  stands  above 
oral  and  written  law.  His  cabin  is  not  only  a  castle,  but  a 
church;  and  every  act  of  his,  done  within  that  cabin,  ia 
supposed  to  be  private  and  divine."  Generally,  it  may  be 
said.t  tl'ft*'  agnatic  relationship  implies  the  existence  of 
the  paternal  power,  and  that  agnatic  relationship  is  discover- 
able everywhere.  That,  indeed,  such  a  power  must  in 
early  times  liave  existed,  we  may  infer  upon  general  grounds. 
There  waa  no  person  who  was  entitled  to  interfere  wit^ithe 
acta  of  the  House  Father.  The  State  was  not  then  organized; 
and.  when  it  was  organized,  it  wa.s  not,  as  we  shall  hereafter 
see,  dbposcd  to  interfere  on  behalf  of  persons  whom  it  did 
not  recognize  as  its  members.  The  duty  of  vengeance  rested 
upon  the  next  of  kin,  that  is,  in  the  case  supposed,  upon  tho 
House  Father  himself.  In  a  word,  the  House  Father  was 
sovereign,  and.  consequently,  posBeasod  over  his  subjects  all 
the  powers  of  sovereignty.  And  such  is  the  meaning  of 
Plutarclt,§  when,  in  relating  how,  in  a  season  of  trouble. 


*  Crimra,  "  Dsalacbe  Reohta  Alt,"  p.  461. 
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msny  persons  were  compelled  to  sell  even  their  own  children, 
he  mills  the  cniphatic  words,  "  for  Uiere  was  no  law  w 
prevent  them." 

The  preceding  remarks  apply  to  all  the  tuns  diiring  t}to 
life  of  the  House  Father.  There  was,  in  this  respect, 
no  difTert^nwi  either  Wtwoen  thcmselvi-a  or  between  them 
and  any  other  subordinate  member  of  the  Household.  It 
wa^  upon  the  death  of  the  House  Father,  when  the 
question  of  succession  arose,  that  difterences  in  the 
condition  of  the  sons  both  as  between  themselves  and  as 
against  their  former  fellow  subjects  began,  as  wo  shall 
presently  see,  to  arise.  .The  description,  therefore,  of 
itianus,  includes  both  sons — without  distinction  of  age — 
and  daugbtera.  In  dealing  witli  tlie  latter,  the  House 
Father  probably  allowed  himself  a  little  more  latitude  than 
with  the  former.  The  sale  of  daughters  seems  not  to  have 
been  uncommon  in  early  times.  In  the  Odyssee*  we  read 
that  Kur^-kleia  htuX  been  purehosed  by  Laertes  from  her 
father  in  her  childhood,  although  the  names  of  both  her 
father  and  her  grandfather  are  mentioned  in  the  usual  form 
in  cases  of  noble  birth.  Solon  prohil)itt*il  the  sale  of 
daughters,  a  prohibition  which.  &»  Mr.  Grotef  remarks,  is 
strong  evidence  of  the  prevalence  of  tlie  antecedent 
practice.  At  Rome  we  find  a  similar  prohibition,  but 
limited  to  the  case  of  the  eldest  daughter.  No  hesitation 
seems  in  either  countrj"  to  have  been  felt  in  exposing  an 
bifant  daughter,  for  no  otber  reason  than  that  her  presence 
was  not  desired.  Among  the  Kelts  we  read,  in  the  "  Life 
of  St.  Bridget,"^  that  that  saint  was  carried  away  by  her 
father  for  sale  as  a  slave  to  grind  at  the  quern,  bccaiua  be 
was  displeased  at  the  amount  of  her  chanties. 
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Further,  a  daughter  could  not  inherit  the  Household 
estate,  or  succeed  to  the  paternal  power.  She  could  take 
iieithor  famUmm  nor  pecuniu7ti.  It  was  a  son  whom  the 
Manos  required,  and  the  sacrifices  offered  by  a  daughter 
would  have  heen  inefloctual  and  absurd ;  confiequently, 
sine*}  the  properly  went  with  the  sacra,  and  since  the  «a<fro 
could  not  be  perfonned  by  a  daughter,  the  daughter  conid 
not  hold  the  property.  For  the  same  reason  she  must  be 
always  under  power.  If  sho  were  not  under  power,  she 
miut  bo  the  head  of  the  Household.  But  that  was  from 
the  nature  of  the  case  impossible.  If,  therefore,  she  were 
nmrried,  she  was  in  tlic  Hand  of  her  husband  or  of  his 
House  Father.  If  she  wei-«  not  married,  she  remained  in 
the  Hand  of  the  House  Father  for  the  time  being  of  her 
former  Honsehoht.  If  she  were  a  widow,  she  was  in  the 
Hand  of  her  husband's  successor.  She  oould  not,  like  her 
brothers,  be  emancipate*!  on  her  father's  death,  because  she 
could  not  perform  sacra  of  her  own.  But  she  was,  never- 
theless, a  member  of  the  Housc^hold,  and  was  therefore 
entitled  to  her  share  in  ite  property.  It  was  the  duty  of 
the  House  Father  to  make  provision  for  her  maintenance ; 
and,  if  she  married,  to  provide  her  with  a  suitable  dowry. 
In  the  case  of  a  sole  surviving  daughter,  the  next  agnate, 
on  accepting  the  inheritance,  was  required  to  marry  the 
heiress  who  ran  with  it  With  this  object  he  must,  if  it 
were  necessary,  divorce  his  own  wife.  If  he  failed  to  marry 
her,  he  was  bound  to  provide  a  dowry,  but  upon  such  a 
scale,  at  least  in  Athens,  as  to  indicate  the  intention  of  the 
legislature  that  the  heir  should  derive  no  pecuniaiy  benefit 
from  his  want  of  appreciation. 

The  incapacity  of  women  to  inherit  the  property  of  the 
Household  or  any  part  of  it,  and  their  liability  to  perpetual 
tutelage,  are,  in  efl*ect,  consequences  of  tlie  same  principle; 
ajid  the  proof  of  the  one  assists  to  establi.sh  the  prnof  of 
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lh»  otiiflr.  Of  tlieir  incapacity  i  Hhall,  in  a  BtilNt«4)ui'nt 
ctiajiU'r,  have  uccasiun  U»  trvat  at  large.  Of  their  liability 
t(>  tutelage,  well  known  though  it  be,  it  is  titting  that  I 
vhuukl  hoiv  [inviunt  briefly  some  uf  tho  U:a4ling  prooGt.  "  In 
cbiliJhooil,"  saya  Menu,*  "  must  a  fentale  bu  dependent  npon 
liL-r  father  ;  in  youth,  on  her  husband  ;  her  lord  being  dead, 
on  Iicir  Hona.  A  woman  must  m*v«r  Keek  independence." 
Those  wurd»  might  \w  applivtl  without  change  to  Um' 
poAitiun  of  winncn  at  Rome — "  Aca>rding  to  the  old  law,""!' 
vays  a  recont  wiitcr  ou  the  Hubjecl,  "  a  woman  never  had 
K^gaL  indupeudcucc.  If  nhe  was  not  under  die  potestas  she 
was  undi'r  -maittM  or  lutein.  Between  the  potesia«t  Tnanvs. 
ur  tuteta,  women  were  never  legally  their  ow^n  masters." 
TJiero  wei-e  thus  specific  nanien  for  each  class  of  the  relatioo  ; 
but  the  Roman  woman,  like  the  Hindu  woman,  whether 
maid,  wife,  or  w^idow,  "  must  never  seek  indopendenee." 
80,  too,  it  was  with  the  Hellenic  women — "  Women  J  were, 
in  fact,  throughout  Uieir  life  in  a  state  of  nonage,  and  could 
not  be  parties  to  any  act  of  importance  without  the 
concurroDce  of  their  guardians,  whose  place  tho  husbantl 
natumlly  Hupplic^l  during  his  lifetiniu."  The  laws  of  the 
Iwingobards,  of  tlio  Aleiimnni,  and  of  tlio  Saxoi>£  decloi-e,  in 
the  most  distinct  terms,  the  permanent  disability  of  women. 
"  It -shall  not  bu  lawful,"  says  the  first  of  these  codes,  "for 
ftny  free  woman,  wlio  lives  occonling  to  the  law  of  the 
Langobards,§  to  live  under  lier  o^m  power — that  is,  in 
her  own  -niwid;  but  she  muat  always  live  under  the  power 
of  men,  or  at  least  of  the  king.  Kor  shall  slio  have  tho 
power  of  alienating  Any  property,  movable  or  immovable, 
by  gift  or  otherwise,  witliout  tlie  consent  of  the  pei-son  in 
whose  tnund  she  is." 


*  V„  14S.  -t-  Mr.  Unitt«r'B  "BoniAii  Law,' 

X  ttm ,  "Pol-  Ant.,"  p.  338. 

tOmOmi,  ••  Leg.  fiwU,"  Ui,  51. 
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JJ  4.  The  Hou>^  Fatiicr,  as  I  have  said,  was  »uprcme  Ttwchada 
^'illiin  Ills  own  House,  What  ha  did  t1it?re  waa  no  matter  ^unial 
of  concern  to  any  person  outside.  He  was  amenable  to  no  ***'' 
oartliiy  tribimftL  No  authority,  either  public  or  private, 
couli  sLiy  his  hand,  or  punish  his  .seviirity.  He  ml^ht 
diviirco  hit  wifo  or  Icifl  his  mn,  and  no  porsun  could 
questiun  his  cunduet  The  loaa  would  fall  upon  himself 
alone,  and  upon  his  Hoaiehold  ;  and  ]ns  neighbours  were  no 
more  ooucernwl  in  it  than  thoy  werti  in  tho  liui-niiig  of  his 
dwelling  or  the  lo6s  of  his  cattle.  Yec  we  should  gruatly 
err  in  our  conct^jition  of  archaic  life,  if  we  were  to  suppose 
that  the  power  of  the  Uon^  Father  was  the  mere  caprica 
of  a  despot.  Ho  govomcd — perlmps  according  to  fiettled 
an"i  general  customs — certainly  under  the  strictest  sense  of 
iv^pftiifriliility  to  his  Hou'w  Spirits.  For  any  cruel  or 
improper  exercise  of  the  paternal  autliority,  cttlior  the 
oScnded  House  Spirit  exactctl  jMinishinont,  or  tlie  oflcndor 
was  liable  to  the  vengeance  of  the  spirit  of  the  person 
whuhi  ho  luu!  wronged.  A  House  Father  had  the  power  of 
exposing  hw  childruu  after  tlieir  bij-th ;  but,  although  the 
law  ilid  not  interfere  to  prevent  or  to  punish  him,  he  waa 
held  to  Iw  accursed  if  he  expasod  any  son  unless  the  child 
wfirt:  dofonncd,  or  his  tlaughter  if  she  were  the  eldest  A 
HniLsi!  Father  might  sell  his  son,  but  he  who  did  so  was 

•accursed  if  the  son  were  married.  A  House  Father  could 
kill  his  wife,  but  be  must  fii-st,  under  penalty  of  the  cui-se, 
establl*ih  her  guilt  in  the  dom&itic  tribunal;*  and  must 
execute  its  sentence  in  the  presence,  and  with  the  consent, 
of  it«  members.  Tho  House  Father  might  wring  the  last 
farthing  from  his  dependent,  but,  although  tlie  law  refused 

^  interfere,  the   vengeance   of  tlie   House  Spirit  did   not 
So    Menuf    declares,    that    "when    females    ara 

*  Griauu.  "  Deutaahe  Itocbta  AlUirthilmer,"  p.  4&0. 
t  iii.,  56,  87. 
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liouourcJ.  tlii-ri  tlii;  tleitios  Jiiv  plt-ast'tl ;  Lul  when  they  are 
dishonoured,  then  aJl  relig^oMs  acts  become  fruitiew.."  And 
he  proceeds  to  describe  the  c&lamlties  that  befall  the 
House  Father  when  female  relatives  are  made  luiscrablc. 
Tliius,  in  lU'Uos  the  Erinyes  visite^l  with  prompt  and 
terrible  punishment  the  tnuideeda  of  men  in  tiieir  own 
house.  Wlien  Orestes  killed  his  mother,  Kl^'temnestra,  the 
community  was  powerless  to  reach  him,  and  the  kin  of  the 
murthu-erl  woman  were  not  entitled  i*t  avyngo  oni-  who  had 
passed  out  of  their  Hoiwehold.  The  act  of  Orestes  was 
lawful,  whether  we  iHjgai-d  hiiti  a*>  the  avenger  of  UixkI  for 
hirt  father,  or  as  himself  the  House  Father.  But  the 
Erinyes  of  hi^  mother,  nevertheless,  avenged  an  act,  shocking 
to  natural  fi^^ling,  although  done  in  obedience  to  what 
seemed  a  higher,  and  yet  a  conHicting,  duty.  A  striking 
j]lu»tration  of  tlie  House  Fatlier'n  power  may  be  gathpred 
fix)m  the  tragic  story  that  Herodotus*  tells  of  Puiiander 
and  Melissa.  With  the  details  of  that  tragedy  I  am  not 
concerned.  It  is  enoxtgh  to  say  that  Periandcr.  the 
Tyrannos  of  Corintli,  uiurderetl  his  wife.  No  popular 
indignation,  much  less  any  legal  retribution,  followed  this 
act.  His  position  may,  perhaps,  liavo  sideldcd  hun.  But 
what  I  desire  to  notice  is,  that  his  wife's  father.  Prokles, 
the  Tyrannos  of  Epidauros,  seems  both  to  ha%"e  resented 
the  deed,  and  to  havy  been  unable  to  punish  it  The" 
utmost  that  ho  could  do  wait  to  suggtrst  the  truth  to  hia 
grandsons  when  they  visited  his  court.  ITius  the  hiLsband 
must  be  assumed  to  have  had  the  right,  however  cruelly  he 
may  have  exercised  it  Tliere  is  no  ta^ce  of  the  blood-feud, 
for  the  wife  had  passed  out  of  her  father's  Hand,  and  was 
uo  longer  a  member  of  his  kin.  Tlie  natural  sentiment, 
indeed,  i-eniained,  but  its  existence  only  serves  to  illustrate 


iii.,  SO;. 
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w  absence  of  all  legal,  and  even  ciistoinan,*,  protection  to 
the  wife.  If  any  siicli  protectiun  had  existed,  her  father 
was  both  from  his  position  able  to  defend  his  daughter; 
and,  if  he  had  the  tight,  war  willing  to  enforeo  it.  But 
neither  the  State  nor  tlie  wife's  kin  wa-s  entitled  to  inter- 
pose, and  the  conscience  of  the  House  Father  was  a  law 
unto  himself. 

It  seems,  however,  that  the  Hou,^  Father,  in  the  exercise 
of  hia  authority,  wna  ex|)cctcd  to  act  in  a  jtulicial  capacity. 
He  was  not  to  follow  hiii  own  caprice,  Imt  he  wa.s  the 
administrator  of  the  customs  of  hia  clan.  He  usually 
acted  with  the  advice  and  consent  of  a  fottim  domesticum, 
or  family  council.  Even  when  he  proceeded  in  a  summary 
iimnuer,  as  in  the  case  of  oflemling  slaves,  the  severer  punish- 
ments— if,  at  [east,  we  accept  the  elder  Gate's  practice* 
as  evidence  of  the  general  sentiment — were  not  capri- 
ciously inflicted;  but  sentence  was  pronounced  and  executed 
after  a  serai-judicial  investigation.  But  in  the  case  of  any 
^rious  offence  by  the  wife  or  the  children,  the  Iloufte  Father 
k^cted — or.  mther.  peiliaps,  was  expected  to  act — with  the 
■  Md  of  his  family  council — that  is,  of  his  near  relatives. 
We  know  little  of  the  council,  and  less  of  its  procedure. 
But  at  Rome  L.  Antonius  was,  by  the  censors,  removed  from 
the  seuate*f"  because  he  had  repudiated  his  wife,  "nallo 
O-tiiiwritm  in  coiKiUura  ttdhibito."  In  the  well-known 
se  of  Sp.  Cajrilius  Ruga,J  the  divorce  is  saiil  to  have  taken 
l>Uce  " de  amiconini,  snilentia."  In  a  case  mentioned  by 
TacitU6,§  Plautias,  according  to  ancient  custom,  in  the 
presence  of  his  near  relatives,  tried  for  her  life  his  wife, 
Pomponia  GraH:ina,  a  woman  of  rank,  who  was  accused 


•  See  Momnueo'e  "  Hut.  of  Rome,"  toI.  ii.,  p.  W5. 
t  "V»L  Mm.,"  ii.,  0,  2. 
J  "AiLG«U.,"xyii.,  2. 
I  "Aiuubi,"]diL,  32. 
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"  sujtcrst'ttivniii  rxlenta:,"  and  found  her  not  j.fiuily.  Stneca*' 
calls  the  ^ci/f('  fumiHus  "judex  thmienticti»"  and  "T/ii/yiV 
iititu«  (/(WJw/iViw."  In  a  casef  where  a  father,  who  had  a 
good  cause  of  wmpUunt  against  his  son,  killed  liim  Avhen 
thi>y  wer«  out  InuiUnjj.  the  Emperor  Hadnan  duclated  ttiat 
the  father  had  killed  his  tiion  by  the  right  nut  of  a  father, 
but  of  a  brigand,  and  sentenced  him  to  deportation.  The 
son  may  have  Itean  guilty,  and  the  punishment  may  have 
bten  not  eKce^sivf  ;  but  the  deliberate  sovcrity  of  juHtico  is 
a  dtHerent  thing  from  assassination.  At  a  much  e&ilier 
poricKl  of  Roman  history,  wo  meet  with  an  incident  which 
fioenis  to  illustrate  this  r^j;ulated  exercise  of  the  patomal 
power.  After  the  famous  combat  of  the  Horatii  and  the 
Curiatii.  the  victor,  exasperated  by  her  lament  for  her 
fallen  lover,  killed  his  mster.  For  this  deed  he  was  brought 
to  trial ;  and  his  father^  contended  on  Ids  behalf  that  he 
(the  father)  aiijudged  that  his  daughter  was  nghtfully 
slain :  had  it  been  othci'wisc,  that  be,  by  a  father's  right, 
-would  have  punished  his  son.  Thus  the  2tat«r  familini, 
although  he  d(H>N  nut  speak  uf  a  council,  claims  to  pronotince 
a  formal  judicial  sentence.  He  claims  also,  as  of  course, 
the  power  of  life  and  death  over  his  son.  It  is  re- 
tnarkablo  that,  notwithstanding  this  protest,  the  Statv 
proceeded  to  try  the  offender  whoso  act  hod  shocki'^l  public. 
morality ;  and  yi*t  the  foi-ce  of  thiM  plea  to  the  jurisdtctioQi 
was  so  »trongl,\'  felt  that,  partly  froiii  this  cause,  and  portly 
from  a  sense  of  his  recent  ffervicc,  the  offender,  though  tho 
Eact  was  undisputo<l,  was  acquitte<l. 

It  is  proliable  that  we  meet  in  Athens  with  a  trace  of  the 
same  domestic  tribunal,  when  it  is  said  that  a  man  ought  not 

"  Mr.  Hunter.  "Koni.  Law,"p.«. 

+  "  Dig.."  xlviii.,  9,  & 

t  "  Moti  hootiiMs  aant  in  co  judicio  m&ximo  Publiu  Horatio  pktro  pruol*- 
mante  h  fiUatn  Jotb  cffioam  jtidicarc ;  ni  its  vswt,  juitrio  Jure  ia  filiom 
smnudreminuu  fui«*e."    Lirj-,  t,  2C. 
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to  have  recourse  to  the  u-uKfiattUi-,  or  public  declaration  of 
disherLson,  witlioiit  having  pruviou-sly  conHiiltot!  with  liis 
friends.  Among  tlio  Teutons,  Tacitiia*  tells  us  that  the 
husband  was  required  to  intlict  punishment  upon  the 
unfaithful  wife  coram  propinquU — that  is,  with  tho  concur- 
rence of  his  family  council.  Hut  the  neglect  <'if  the  Uou&e 
Father  to  convene  this  council  did  not  render  lus  act 
unlawful,  or  expose  him  to  any  legal  penalties  for  its 
commission.  In  tho  case  of  L.  Antonius,  which  I  liavo 
mentioned,  the  proceeding  of  the  censor  vr&ia  not  a  le;;!;ai 
penalty,  but  merely  an  official  mark  of  luui-al  diMipprobation. 
The  true  sanction,  in  these  cases,  waa  the  rcligiou-s  one.  ITie 
offender  wa.-i,  by  the  Romans,  tenned  ettcer — that  is,  he  was 
regarded  as  under  the  curse  of  his  angry  gods.  It  is  note- 
worthy that  all  the  cases  to  which  this  curse  was  applied 
were  breaches  of  duuiL-stic  duty.  Ko  Ic^al  consequences 
seem  to  have  followed  from  it.  Hut  as  Uoiumsen'f  observes 
— "  the  pious,  p<ipnlai-  faith  on  which  that  curse  waa  based 
would,  in  earlier  times,  have  power  even  over  natures 
frivolous  and  wicked  ;  and  the  civilizing  agency  of  religion 
must  have  exercised  an  influence  deeper  and  pm-er,  precisely 
because  it  was  not  cuntauiinatcd  by  any  appeal  to  the  secular 
arm." 

Tacitus*  tells  us  that  among  tin.-  Cluniiana  it  was  regarded 
as  a  public  scaudal  (jlagifiiun)  to  limit  the  number  of  their 
cliildrcn  or  to  put  to  death  any  of  a  man's  agnates;  and  in 
that  Country,  lie  adds,  good  customs  are  of  inorw  avail  than 
good  laws  elsewhere.  Jn  this  brief  description  wo  can  trace 
with  HUlVicient  clearness  both  the  existence  of  the  House 
Father's  power,  or  perhaps  we  should  rather  say,  of  his 
exemption  from  any   legal    i-esti-aint,  and    the    practical 


•  '•Ocnnftnii»,"c.  13. 

t  "Hiat.  of  Boaw,"  vol.  L,  p.  lU. 

X  tfbi  gvpra. 
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limitation  of  that  power.  We  cannot  indectl  siipptisc 
the  ju^  vihv  nechqxit'.  Wius  liarshly  or  capiicioiwly  exei 
when  we  find  tliat  fnll-growTi  men,  with  full  personal  and 
political  rights,  wore  willing  to  ahandon  those  nghta  an<i 
foroially  to  consent  to  plact;  themselves  under  thi( 
tremendous  power.  Yet  this  was  done*  in  everj'  case  ol 
adrogation,  a  proceeding  which  was  of  ordinary  occnrrenw 
at  Kome.  Nor  can  we  think  otherwise  of  the  power  of  sale 
when  we  remember  that  even  under  the  Republic  thi* 
power  was  used  meivly  as  an  instrument  of  conveyandng 
Men  rarely  do  all  that  they  have  the  power  to  do,  and  it  ll 
not  likely  that  the  archaic  House  Fatlier  was  in  this 
respect  exceptional.  ^ 

Tlupmffi-  j{  5.  We  have  seen  that  the  primarj-  object  of  evei^ 
ikfauUof  HonsehoM  was  the  maintenance  of  its  succession.  In  othei 
wonls.  it  was  necessary  tlmt  the  Huu.se  Father  should  have 
a  le^timate  son.  P^or  this  ptirpoite  it  wa-s  eii^aential  that  he 
should  ntaiT}' ;  and  if  his  wife  failed,  from  any  defect  on  hei 
part,  to  give  the  Household  a  son,  that  failure  was  a  sufii- 
cient  ground  for  divorce.  Sometimes,  however,  this  reinedj 
might  be  ineffectual  or  inconvenient.  In  these  drcmn- 
8tances,  variou-s  other  expedients  were  adopted  to  secure  the 
desired  succession.  It  would  seem  that,onginally,a  brothei 
or  other  near  agnate  was  cumin issi on ed  to  raise  up,  ever 
during  the  huslwind's  lifetime,  seed  unto  his  brother.  Ot 
this  subject  the  laws  of  Menu-f  are  curiously  precise.  Th< 
privileges,  or  I  should  rather  say  the  duties,  of  the  siiheti- 
tuted  husband  are  strictly  defined  in  time,  and  ctivumsiaiioes 
and  duration.  The  utmost  care  is  taken  to  describe  euol 
a  comii»i.'*ion  as  a  solemn  and  saci-ed  obligation,  and  t< 
guflitl  against  the  slight^rst  laxity  of  the  domestic  tie.     It 

"  See  Mr.  Puam's  "Gmios,"  p.  89,  uiA  the  •iithoriti«  theie  cdli 
t  ix,  09-6a 
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like  manner  we  linri*  at  Athens,  in  the  law  of  Solon,  that 
when  the  heiress  of  a  praperty  (trinX^iiof)  waa  claimed  by  a 
Icinsiiian  wliose  age  or  infuiuities  precluded  the  hope  of  off- 
spring;, the  hushand's  place  was  supplied  by  his  next  of  kin. 
We  may  notict-  the  width  of  the  moral  gulf  between  the 
age  of  the  hingi-apher  and  tliat  of  the  illustrious  subject  of 
his  memoir.  Phit&rch  calls  this  law  "absuitl  and  ridi- 
culous," and  mentions  various  ingenious  explanations,  upon 
utilitarian  principles,  that  had  been  suggested  to  account 
for  so  strange  a  provision.  But  when  we  i-emember 
that  ilsolon,  like  a  inio  statcftmAn,  professed  not  to  have 
mmle  the  best  laws,  but  the  best  that  liis  people  would 
accept,  wo  may  understand  both  the  motive  for  his  leg^isla- 
tJon  ami  the  depth  and  persistency  of  the  sentiment  which 
it  recognized.  So,  too,  if  an  Athenian  died  intestate,  leaving 
no  son,  but  an  immairie!!  dau;>hter,  the  next  of  kin  who 
claimed  the  jnlieritauce  was  bound  to  marry  the  <lauj;hter.1" 
So  im]>i'ralive  was  the  rule  that  the  lady  had  uo  chuice  in 
the  matter,  and  that  the  man,  if  he  had  been  prcNiously 
married,  was  obliged  to  put  away  his  foniiet  wife  that  he 
mightenter  upon  ihis  new  marriage.  The  son  of  the  heiress 
took  the  name  of  his  matt'i-nal  gi-andfatlier,  and  became  big 
heir.  Similar  rules  weit-  in  force  among  the  Dorians,  by 
nrhou  the  heiress  was  called  not  tnr»Xij^(.  but  in-iTn^rMrt., 
"Regulations  concoming  heiresses,"  says  K.  O.  Miiller.^  "  were 
an  object  of  chief  importance  in  the  ancient  legislations,  on 
account  of  their  anxiety  for  the  maintenance  of  families,  as 
in  that  of  Androdamus,  of  Rhegium,  for  the  'fln-aeian 
Clmlcidians,  aud  in  the  C(Hio  of  l^ulon.  with  which  the 
C-halcidiau  laws  of  Charoudas  appear  to  have  agreed  in  all 
essential  points." 

'   ■' IMuUrchs  LivflB,"  Solon,   c.   'JU.     8e«  al«u   Maller'a    "pMrian*," 
ToL  ti..  i>.  21 1. 
t  Smith'a  "  Diet  Aot.,"  i.  r.  iaiitKnpof. 
i  ■•UonADit,"  vuL  ti.,  p.  20». 
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Tliere  was  another  Indian  c'Xp«.'i.Uent,*  of  a  less  qiie^lion- 
abk'  character,  which  also  liuds  its  iliivct  parallel  at  Athens. 
A  man  who  had  a  dau^'ht*.-!-,  hut  no  iKin,  might  give  bin 
daughUT  in  inarria^  on  tliu  express  condition  llial  tliu  son 
of  lliat  niarriaxt;,  or  one  of  its  sons,  should  belong  to  him. 
TJius  his  grnndstn  becaua',  in  cunteinplation  of  law,  his  bou, 
without  adoption  or  any  other  process.  So  common  was 
thia  custom  at  Athens  that  a  special  name  {OryaTpuois)  watt 
used  to  express  thu  relationship. 

The  most  gtnoial  mcthoil,  however,  of  providing  for  the 
continuity  of  the  Household  in  cases  where  natmrc  liad 
dfcnied  an  heir  was  adoption.  By  this  practice,  the  adopted 
son  loft  his  ovrn  Housi-holr]  and  h'm  own  Hoiiso  Spiiitt,  and 
become  a  raemhcr  of  tho  Household  and  a  woniliipptT  of 
the  House  Spirits  of  hLs  adoptive  father.  When  his 
initiation  Into  the  new  worship  had  taken  pl&c«,  Ik^  heciime 
as  much  a  ineuilier  of  the  Hou.^ehold  as  if  ho  had  been 
born  in  itw  Even  though  he  had  previously  been  itui  jvris, 
ho  and  all  thcHC,  if  any,  who  had  l>c«n  under  his  Hand 
came  under  the  Hand  of  the  new  House  Father.  Like  the 
wife,  the  adopted  son,  when  he  passed  out  from  his  former 
Household,  cca^^l  to  have  any  couucction  with  his  foimer 
relatives.  lie  was  uo  lon^^er  of  kin  to  his  natwal  father  or 
to  his  hrotheiH  in  the  lU«h.  He  could  not  inhiTit  from 
them,  nor  they  from  him.  He  was  no  longer  responsible 
for  their  actions,  nor  they  for  his  actions.  Ho  could  no 
longer  otier  the  old  prayers  at  the  old  tomlis.  Ho  was  & 
stranger  in  his  fstherH  house,  his  itiheiitancc;  lay  with 
another  kin,  and  his  kin  were  descended  from  a  diU'erextt 
blood. 

Adoption  was  culy  an  expedient,  and  its  piT.tiice  was 
consequently  sul^eit  to  several  limitations.     It  was  aihuls- 
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aihle  only  when  tlie  necessity  for  it  actually  existed.  The 
Ofioptur  uiust  liAvu  btren  manued,  must  be  without  6oiis,  and 
must  be  without  any  rcoAonable  hn]Hi  uF  having  a  son.  If  a 
man  itad,  or  was  likely  to  have,  a  sun  of  his  own  blood,  it 
waH  nut  comp^ttint  fur  him  to  disinhent  that  son  by  the 
adoptiun  of  a  stranger.  Nor,  on  Oio  otlier  hand,  could  a 
man  pass  by  adoption  into  another  Household,  or  if  once 
adoplud,  return  to  Mia  onginal  HouHehuld,  uulc«8  HufHcicnt 
provisi.-n  were  uiade  for  the  continuanco  of  tlic  sacra 
wiiich  ha  abandoned.  Subject,  linwevi;r,  to  th(.'.-i»;  eonditions, 
the  pt-uccss  was  twofold.  There  waa  the  reliuquishmeat  of 
the  ori^nal  IIous»;hoId.  the  dfiteMi<Uio  eowoj-um,  as  the 
Romans  termed  it ;  and  theiv  was  the  fnnmitio  in  aacra, 
or  the  foruial  initiation  into  the  new  worship.  By  the 
former  proceeding,  the  natuiul  House  Fatlier  released  his 
son  from  his  wiann-f,  and  discliarged  him  fi-om  his  House- 
hol<i  By  the  latter  proceeding,  the  adoptive  House  Father 
receivdil  the  person  so  discharged,  and  a^liuitted  him  to  the 
new  allegiance. 

Another  methml  of  siipplying  the  w.int  of  a  natural  heir 
wad  ap[K)Uitmeut.  I  use  tlus  woi-d  in  prefereuc*}  to  testation, 
because  the  latter  terra  suggests  irresistibly  the  idea  of  a 
modem  will ;  and  because  a  modem  will  is  not  only  in  its 
nature  hut  in  its  history  distinct  fixjui  the  mctho  I , which  I 
am  about  to  describe.  Failing  all  other  lieii-s,  vvhetliei-  by 
nature  or  adoption,  a  man  was  permitted,  with  the  consent 
apparently  of  his  kinsuiuii  wlio  had  a  reversioimry  interest 
in  his  prop«ity,  to  declam  his  wish  that  some  person  whom 
he  mentioned  should  be  his  successor,  and  .-diuuld  continue 
botli  his  duties  and  his  rights.  We  are  not  told  what  waa 
the  precise  legal  effect  of  such  a  declaration.  But  we  may 
inft-r  that  no  iijimediat«  relation  wsis  cn-atod  bt-tween  the 
parties,  and  that  the  gi-ant  was,  in  fact,  conditional  upon  the 
ileuth  of  the  grantor.     Probably  the  transaction  bore  some 
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resemVilanct  to  that  famunn  comlitional  gift  of  Teleinoclius 
to  Euniieu-s  on  whicli  Justinian*  relies  for  Iiis  enactnK'iits 
respecting  donations  motiin  aiiwu.  Such  a  form  of  appoint- 
ment was  known  to  the  Hindus.  We  find  among  tJio 
NorHciiuMi-f  a  siinilar  ci]st<:»iii  in  thy  '  Brande  Erbe',  or  the 
inheritance  for  Imrning,  when  the  kinless  nian  left,  for  tiio 
potforniance  of  his  funeral  rites,  hi.s  land  to  some  friend  who 
pledged  himHelf  to  perform  the  duties  of  an  heir.  It  is 
probable  that  the  earliest  fonn  of  tliis  aiethoil  occurs  in 
Rome.  The  apj»ointnient  was  there  made  in  the  presence 
of  the  army  when  mai'ching  out  U)  battle^  ^^*^  w**  called 
"  Itetamentttm  in pitttrinctv,"  We  may  trace  in  this  declara- 
tion in  the  presence  of  the  endjattlwl  elan  the  chai-act«iistics 
that  I  have  indicated.  It  was  made  in  the  pi-esenw  of  tl»e 
clan  hecaude  the  consent  of  the  kinsmen  was  required  to  bar 
Uieir  rights  aa  rcmaindcr-nion ;  and  the  proceeding  was 
adt^te*!  when  the  declarant  wa.s  al)OUt  to  go  upon  a  ilan^r- 
ous  .scrviw^,  and  them  was  neither  It-isure  nor  opportunity 
for  the  negotiations  that  the  method  of  adoption  must  have 
involved.  The  practice  was  extended  to  thues  of  peace 
at  the  CffTniiia  ctdata — the  Boil  TAijir/,§  or  bidden  meet- 
ing of  the  Frisons — that  ia,  the  a.s.senibly  of  the  Curies 
spetnally  convened  for  the  particular  puipobc.  It  may  be 
donbted,  however,  if  the  pnjcewling  at  thest;  comitiu  was 
ever  a  favourite  niethuiil  at  Rome.  Certainly  it  had  become 
obsolete  in  the  tinte  of  Cicero.  Long  before  that  time  other 
moiles  of  legal  procedure  liad  been  introduced  by  which  the 
ingenuity  of  lawyere  contrived  to  make,  in  a  more  convenient 
manner,  sufficient  provision  for  the  devolution  of  the 
property  of  tlie  childless. 


'  D»L,  ii.,  7.  1. 
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I  have  described  thcae  several  proceedings  as  expedients 
in  default  of  a  Icjfitiinate  son.  That  this  was  their  true 
character  is  readily  apparent.  They  were  all  eonthved  for 
the  benefit  of  the  gi-antor,  and  not  of  tlie  grantee.  It  was 
plainly  for  the  sake  of  the  sou-less  House  Father,  and  not 
for  that  of  Idtt  agent,  that  the  conunission  to  tbo  Lcvir  or 
other  agnate  was  given,  or  that  the  daughter's  son  was 
resen'od.  It  is  true  that  adoption  was,  in  time,  regarded* 
as  an  inipoi*tant  mcan.s  of  providing  for  younger  sons.  But 
its  oi-i^oal  chaiacter  is  distinctly  shown  by  Isaios-i*  In  a 
case  where  he  was  opposing  an  attempt  to  invalidate  an 
adoption,  the  omtor's  contention  was  that,  if  the  process 
werti  wt  ftHide,  an  injury  would  Ik;  done,  not  to  the  person 
adopted,  but  to  the  a«loptive  fatlier.  An  a^^Iverse  jmlgiuent 
would  ro«ult  in  the  adoptive  father  having  died  \vithout  a 
son ;  and,  CQnse<|uently.  no  person  would  otfer  sacrifices  in 
the  ileiid  nmn's  honour,  no  pi>ison  woid»l  uJler  him  the 
fiuieral  repast,  and  he  would  be  witliout  worsldp.  Nor 
can  we  suppose  that  a  donee  in  pi^ocinetu  was  i-egarded  in 
the  same  light,  as  we  now  regard  a  legatee.  He  was,  in 
tnith,  a  trustee,  who  in  an  emergency  undertook  for  his 
frieml  an  onerous  duty;  aiul  who,  if  he  received  any 
advantage,  received  it  only  because  the  estate  of  tlie  donor 
was  held  to  Ije  indivisible,  and  the  property  was  inseparable 
from  its  burthens. 


§  6.  It  is  needless  to  describe  the  position  of  a  slave.  Tba  !>»• 
In  Uie  golden  days  of  Oi-et-ce  ami  ot'  Rome,  ho  had   no  P"™""' 
righw,    but   was  meruly    subject   to   duties.       He    was  an 
c/i^vxo*'  KT^/iu,  a  vocaU  iimtrumenlunt-,  a  huuiau  cliattel,  or 
a  tool  that  speaks  ;  and,  in  cont<;niplation  of  law,  he  in  no 
diflered  from  a  bullock.      Yet,  in  early  days  his  lot 
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•wan  not  BO  hard.  He  was,  in  liLs  litunUe  way,  a  incnibur  of 
the  HoiisclioltL  He  was  under  llie  protection  of  the  Hoitso 
Spiiit.  His  entrance  upon  liia  sen-ice  was  marked  by  a 
foniial  coreniony  in  the  nature  of  an  initiation.  He  joined 
in  the  same  devotions.  He  shared  the  same  sacriiicial  meal. 
He  v,'aA  laid  in  the  common  tomb.  Tlic  place  whei-c  a 
slave  was  buried  was  declared  by  the  early  ductors  of  the 
Roman  law*  to  be  "  relitfiosua."  The  religion  of  the  Laros, 
as  Cicero-|-  osstircs  lis,  was  establi5hed  alike  for  masters 
and  for  slaveti.  This  religion,  indeed,  was  the  slave's  true 
and  only  religion,  and  that  which  waa  his  great  safeguard 
against  his  master's  tyranny.  Cato,t  iQ  describing  his 
hhhIiO  <■l7/(<^^^l  or  steward,  ruprwientsliiiii  as  nover  troubling 
liimself  about  any  other  worship  than  that  of  tlie  gotU  of 
tlie  heai-th  and  of  t]ie  field ;  and  as  leaving,  like  a  true 
alavc.  all  dealinfra  with  gods,  as  well  as  with  men,  to  his 
maat-cT.  It  is  tnie  tJiat  the  ftlavn  was  in  the  Hand  of  the 
House  Father.  He  could  acquire  no  pro|Ki-ty.  He  might, 
without  any  redress,  be  beaten,  or  sold,  or  put  to  death. 
But  in  these  respects  he  was  not  in  a  woi-so  pasition  than 
the  son  of  the  house.  All  members  of  tlic  Household, 
without  exception,  were  subject  ttt  the  one  sovereign;  and 
in  sovereignty,  &h  1  have  already  stated,  there  arc  uo 
degrees.  But  under  tliis  outward  resemblance  then;  was 
Dcceesarily  a  broad  <li^tinction  between  the  sou  and  the 
slave.  The  authority  was  alike  In  both  cases,  but  the 
spirit  in  which  it  waa  exercised  was  widely  different.  How 
much  broader  the  distinction  grew  when  the  limits  of  the 
Household  were  overpas«ed,  ami  Uieson  Ix^eame  tlie  member 
o£  that  State-commxinity  from  which  the  slave  was 
excluded,  I  shall  have  occasion  in  a  subsequent  chapter  to 
consider. 


•  "  Dig.,"  xu.  7.  2.  t  Do  I^.,  «.,  II. 
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Tlie  Hoosehijlfl  contained  another  class  of  pei-Hona  -which 
requires  our  uotico.  It  had  not  only  ita  children,  and  its 
slaves,  but  alao  ItA  dcpunilvnts.  From  various  causes  fitie 
ni«n  carat-  under  the  Hand  of  the  House  Father.  In  other 
wun.h,  persons  who  were  not  includc^l  in  tlie  claj^ses  ahtiady 
mentioned  were  admitted  as  a  kind  of  inferior  nieinhcj-s  of 
the  Household.  They  were  duly  initiated.  They  shai'ed 
in  the  comraon  worship,  and  were  Luriod  in  the  common 
toiub.  It  follower!  that,  even  thougli  they  did  not  live 
under  the  Jianie  rout",  they  were  suhjict  to  the  House 
Father.  In  return  for  hii;  protection  Uicy  owed  to  him 
alle^ance.  This  class  wua  composed,  in  the  first  iustanco, 
of  cninnoipated  slaves.  If  a  slave  received  his  Iil>eiiy,  Ids 
oonneetidti  with  the  HousehoM  did  not  thereliy  ce-osc.  If 
it  ceased,  liberty  would,  in  archaic  society,  havo  been 
equivalent  to  a  sentence  of  outlawry  and  stArvation.  The 
manumitted  slave  remained  a  member  of  the  Household, 
although  in  a  srimewhat  different  character.  He  was  free, 
but  he  was  dependent.  His  servile  status  was  removed, 
and,  as  against  strangerft,  he  was  free ;  but  he  still  had  a 
right  to  the  common  tomb,*  and  he  was  still  in  the  Hand  of 
hia  former  master.  Custom,  however,  required  tlmt  the 
master's  power  should  bo  exercised  in  a  different  way,  and 
upon  diffd'ent  principle?  from  those  wblcli  bad  guided  it 
before  the  liVjeralion. 

Another  division  of  the  same  class  consisted  of  refugees, 
especially  of  refugees  for  homicide.  It  seems  to  have  been 
an  ancient  belief  tliat  the  stain  of  human  blood,  however 
incnrred,  required  purification.  There  was  also  the  danger 
of  the  bloo<l-fcud  from  tho  kinsmen  of  the  deceased.  Tlie 
homicide,  therefore,  generally  tied  fi'om  his  home,  and  sought 
a  person  who  could  both  puiify  him  from  his  sin,  and  also 
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pmtvcl  liiiii  from  the  avenger  of  blood.  If  such  a  suppliant 
applied  to  a  House  Father  i:i  the  proptr  foim.as  rcct»gnizeil 
by  that  House  Fatliors  worship,  and  addressed  him  by  the 
proper  a^ljuration,  such  a  request  could  not  be  refused. 
The  stranjj'cr  liad  brought  himself  under  the  protection  of 
the  House  Spirits,  and  tliey  would  i-esent  any  wi-ong  done 
to  tlieir  suppliant.  Away  from  his  beai'th,  indcwl,  and 
without  the  appropriate  ccronioni&l,  the  House  Father 
might  at  his  pleasure  grant  ur  i-efiise  his  mercy  to  any 
person  who  sued  for  it.  But  tlio  suppliant  in  the  technical 
•ense  of  the  tcnn,  the  iVVtijc  or  man  who  came  to  the  Iioly 
hcajth,  was  a  different  case.  Him  the  House  Fatlier  was 
bound  to  receive;  and  when  he  had  received  him  tlio 
stranger  was  initiated,  and  l)ecanie,  at  least  for  the  time,  a 
member  of  the  Household. 

There  were  other  clasees,  tix>,  of  persons  who  must  be 
ranked  as  rneuihers  of  the  Household,  although  their 
presence  was  nut  essential  to  it,  and  was  prohaUy  rare  in 
earlier  time*.  There  were,  first,  those  free  men  who  volun- 
tarily attached  themselves  to  some  wealthy  man  and 
followed  his  fortunes,  sharing  his  wealth,  aiding  him  in  his 
troubles,  aud  faithful  to  him  to  the  death.  Although  the 
relation  l>etween  the  House  Father  and  these  his  com- 
panions, or  followers,  was  of  the  closest  and  most  intimat« 
kind,  it  was  the  necessary  consetjuence  of  that  relation  that 
these  persons  were  not  less  subject  to  their  House  Father 
than  were  his  own  sons.  Secondly,  there  were  the  resident 
aliens,  or  outsiders — men  who.  in  pui-suit  of  gain  or  from 
motives  of  convenience,  had  settled  in  a  community  which 
was  not  their  own ;  and  who  were  obliged,  for  the  puqxise  of 
obtaining  legal  recognition,  to  placo  themselves  under  the 
protection  of  some  House  Father.  Tliirdly,  there  were 
those  persons  of  free  birth  but  inferior  condition,  usually 
the  remnant  of  a  conquered  population,  who,  under  t3ie  pro- 
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tection  of  a  conquering  chief,  cultivated,  for  in  a  great 
measure  his  benefit,  the  lands  that  were  once  their  own.  It 
may  be  doubted  whether  these  classes,  or  any  of  them,  were 
found — at  least  to  any  considerable  extent — in  the  archaic 
Household.  That  at  an  early  period  of  history  they 
make  their  appearance,  and  that  at  a  later  period  they 
largely  modified  the  course  of  events,  is  certain.  In  any 
case  their  place  in  the  Household  was  from  the  first  dis- 
tinctly marked.  Over  all  of  them  the  paternal  authority 
existed  in  full  vigour.  But  custom  and  a  sense  of  justice, 
besides  those  other  considerations  to  which  I  have  already 
referred,  modified  its  exercise ;  and  relations  of  semi-freedom 
that  extended  over  several  generations  necessarily  tended 
to  produce  some  fixed  and  not  wholly  intolerable  rules. 
Thus  there  grew  up  in  the  Household,  or  by  its  side,  a 
body  of  men — not  servile,  and  yet  not  fully  free,  having 
among  themselves  important  diflerences  of  condition,  clearly 
distinguishable  from  the  slaves,  but  distinguishable  also 
from  the  immediate  members  of  the  Household. 
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§  ].  AVlietlier  our  anceatoi-s  at  aay  time , actually  lived 
^  in  fAiiiilicfl  winch  ended  ^\-ith  tlie  denth  of  the  parents  or 
the  uinturity  of  the  children,  and  withotit  nny  further  or 
oilier  organization,  is  a  question  which  I  do  not  venture 
even  to  diactisa.  There  umy  have  beun  surh  a  time,  JuaI  as 
there  may  have  been  a  time  when  thoy  had  a  distinct 
consciousness  of  the  meaning  of  each  clement  in  every 
composite  word.  Such  a  state  of  existence  is  certaizily  con- 
ceivable. But  we  Iiave  in  our  race  no  direct  evidence  of  such 
a  state.  Among  the  Aryans  tlie  history  of  society,  like  the 
liistory  of  language,  begin.s  at  a  much  more  advanced  stage 
of  development.  It  is,  indeed,  to  the  evidence  of  lan^agc 
that  we  are  indebted  for  much  of  our  knowledge  of  pre- 
historic society.  Wf  cannot,  theiffore,  trace  that  society 
Ijcyond  a  perioil  when  an  intlexional — that  is,  a  com- 
paratively well-developed — form  of  speech  existed.  Wluit- 
ever  may  have  been  their  condition  in  some  remote  past, 
our  anccsttirs,  at  the  time  when  our  knowhnlgo  of  them 
cumiucnceA,  both  spoke  a  well-developed  lan<,mage  and 
potisessed  a  clear  and  well-marke<l  social  oi^nization.  The 
Household,  not  in  its  rudimentary  stage,  but  in  the  advanced 
form  that  1  have  attempted  to  describe,  existed  in  fiUI 
force  among  them,  but  it  was  not  the  »olc  institution  tliat 
iliey  pmseased.  It  was  the  unit  of  a  larger  and  more 
complex  body.    That  body  was  the  Oens,  or  Kin,  or  Clan. 
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I  proceed,  then,  to  inqmrc  into  the  stracture  of  this  larger 
organ  isDi. 

In  every  Aryan  country,  and  in  every  age,  we  find  men 
living  together  in  comniunities  of  considerable  size.  These 
communities  are  generally  known  as  tribes,  elana,  peoples, 
or  by  some  similar  expression.  Tliey  were  distinct  from 
that  other  attsociaiion  which  is  familiar  to  us  as  the  State. 
Their  members  always  assiimod  the  fact  of  their  con- 
sanguinity. They  did  not  a-ssert  exclusive  jurisdiction  over 
any  considerable  territory,  or  over  all  persons  within  such 
territory  as  they  possessed.  They  were  simply  the  owners 
of,  it  might  be,  a  few  square  miles  on  which  dwelt  men  of  a 
commnn  lineage  with  their  dependents  and  followers. 
Generally,  but  not  necessarily,  they  were  surrounded  by 
neighbours  whose  blood  was  more  or  less  kindred  with 
their  own,  and  with  whom  they  recognized  some  slender 
CommuniQ'  of  worahip.  But  as  regarded  their  neighboui-s 
the  several  clans  were  strictly  independent;  no  common 
authority  controlled  their  actions.  They  might  be  friends, 
or  they  might  he  enemies ;  but  their  choice  of  these  alter- 
natives rested  with  their  own  free  \vill.  Between  members  of 
the  same  clan,  indeed,  very  intimate  relations  existed.  The 
clan  had  a  common  worship  and  a  common  tomb ;  it  had 
common  property ;  its  membei-s  had  nmtual  revei-sionary 
rights  in  their  separate  property ;  they  took  charge  of  the 
person  and  the  property  of  any  clansman  that  was  under 
any  incapacity ;  they  exercised  full  powers  of  self-govern- 
ment, and  maintained  for  the  purpose  a  suitable  organization ; 
they  acted  together  in  avenging  wrong  done  to  any  of  their 
members;  they  rendered,  in  case  of  need,  mutual  help  and 
stipport.  Fiui^her,  although  upon  these  points  I  shall  have 
occasion  subsequently  to  treat,  they  obeyed  and  honoured  a 
common  head,  the  representative  of  their  founder,  and  the 
nearest  to  him  in  blood ;  and  in  the  course  of  time  they 
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branched  out  into  numerous  sub-clans,  each  of  which  was 
in  its  turn  Hubdiviiled,  and  tended  to  bucomo  a  s«?paittte 
and  independent  community. 

In  thcwe  Hocieties  with  whicli  wo  are  best  acquainted,  the 
clan  system  liaa  long  since  disappeared.  No  record  of 
iUi  peculiarities  has  come  down  to  us.  Save  a  few  casual 
alluBions,  we  know  nothing  of  the  constitution  or  the 
functions  of  the  Hellenic  yfij.  of  the  Roman  Oentea,orof  the 
Kins  of  our  own  forefathers.  Those  who  might  havcobserved 
the  Keltic  clans  in  the  llntish  Lslands  suffered,  for  the  most 
part,  the  opportunity  to  escape.  It  is  but  lately  that  the 
old  writings  of  the  Hindus  and  of  the  Pei-sians  became 
known  to  us,  and  their  incidental  notices  of  the  clans  woi'e 
strange  and  unfamiliar.  The  living  clan  society,  either 
auiong  the  Kajp^its  or  the  Slavs,  was,  until  lately, 
practically  unintellipihlc  to  us.  Yet  it  is  even  still  possible 
to  obtain  houio  description  of  clan  ivlatioris  which,  huwever 
incomplete,  will  assist  lis  to  realize  their  position. 

A  writer  in  the  last  century,*  who  had  tiavelled  in  the 
Highlands  of  Scotloinl  antl  obaer\'ed  the  manners  and 
customs  of  the  Gael,  thus  describes  them . — "  The  High- 
landers are  divided  into  tribes  or  clans  under  chiefs  or 
chieftains,  and  each  clan  again  divided  into  branches  from 
the  main  stock,  who  have  chieftains  over  them.  These  are 
subdivided  into  smaller  branches  of  fifty  or  sixty  men,  who 
deduce  their  original  from  particular  chiedains,  and  rely 
upon  them  as  their  more  immediate  pi-ot«ctors  and  de- 
fenders. Next  to  the  love  of  their  chief  is  that  of  the 
particular  branch  wlience  they  sprung,  and  in  a  thiixl  degree 
to  thoAe  of  the  whole  clan  or  name,  whom  the3'  will  assist, 
right  ur  wrong,  against  any  other  tribe  witli  wliich  they  arc 
at  vaiiance."    This  de.*wription  accords  with  the  old  High- 

*  "Lctten  from  an  Officer  of  EogiaMii,"  cittd  and  adopted  by  Mr. 
Skaoe,  "  Highluulora,"  vol.  i..  p  ISO, 
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land  genealogies.     They  represent  the  country  as  divided 
originally  among  fivo  great  divisions  or  tribes,  each  of  them 

ftracing  descent  to  a  common  ancestor,  and  each  containing  a 
number  of  kindred  but  independent  clans.  Thus  the  Mac- 
J)onalds,  the  MacDougalls,  the  MacNeiU,  the  MacLaughlans, 

fand  some  other  clans,  although  they  were  severally  inde- 
pendent, traced  their  descent  to  a  common  EponjTnous  hero» 
or,  as  we  should  perhaps  rather  call  him,  Genarch — Conn  of 
the  Hundred  Battles.  They  were,  consfcjuenlly,  distinct  fwin 
the  descendanta*  of  another  archaic  hero — Ferchar  Jdac- 
Paradaig.  Of  this  hero  the  descenilants  multiplied  exceed- 
ingly. From  him  sprang  the  old  Maoniiors  of  Moray,  the 
Macintoshes,  the  MaePhei-sons,  and  the  Mac Nangh tons. 
What  is  still  more  to  our  puriKKe,  they  include  the  newer 
Houses  of  the  Caraeron.s.t  the  Nasicas  of  the  North,  the  Mac- 
Jjeans,  the  MacMillans.  and  the  MuniTies.  These  Houses 
again  were  subdivided,  as  some  learling  Eponym  arose,  an«l 
as  fortune  favoured  ;  but  I  need  not  repeat  such  well-known 
names  as  Olengam',  Keppoch,  or  Lochiel. 

If  from  Scotland  we  turn  to  that  diwtanl  eastern  land 
where  so  many  iicot  names  have  acquired  additional  lustre, 
-we  ah&ll  lind  in  the  desciiption  of  the  Rajpiits^  a  siuiiiar 
atate  of  aociety.  There  are  thirty-six  Raj-Kulas  or  royal 
races — that  ia,I  presmno,  pure-1  plood«d  clans. of  the  Rajpftts. 
Most  of  these  Kulas  are  divided  into  numeix)iLSi  branches 
called  Sacfuuf,  and  tliese  sacha^i  aru  subdivided  into 
innumerable  clans  or  Qotras.  A  few  Kulat  have  never 
rainiBcd,  and  these  are  termed  ekn,  thai  in,  single.  Fitjin 
the  gotra  or  gotc  comes  tlio  patronvnnic  ending  off,  equiva- 
lent to  the  i2i?c  of  the  Greeks,  the  Latin  his,  and  our  own 
iiuj.    Thus,  of  the  Sooryavansas,  or  sun-race,  the  Rajput 


*  Mr.  Bkeau'B  "  HigViLoodors,"  toL  ii..  p.  211. 

t  Jb..  pp.  169,  1D3,  IXil.    The  lume  Cameron  nietiiu  "  crookod  aase." 

X  .S«B  Twt's  "  Kajaatban,"  voL  i.,  p.  82. 
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Herakleids,  as  ve  may  term  them,  one  Kula  is  called  from 
a  famous  chief,  the  Grahiloies,  or  Gehlotes.  This  Kula  com- 
prises twenty-four  sacha.%  two  of  which — tlie  Aharya  ajid 
the  Sesodia — have  at  difibrcnt  times  given  their  name  to 
the  entii-e  clan.  "WTien  a  kingdom  was  formed,  the  founder 
of  the  kingtloni  seems  usually  to  have  Ijecome  a  new 
Eponyni.  Thus,  in  the  district  of  Munvar,*  which  was 
separated  from  Melvar,  Rau  Kimmell  had  twenty-four 
each  of  whom  ohtaincd  a  separate  grant  of  land  and  becamo 
the  founder  of  a  clan.  Twelve  of  these  clans  maintained 
their  position,  and  the  others  became  dependent  upon  some 
greater  clanships. 

Similar  divisiuns  may  he  traced  at  Rome.  The  Komenf 
or  Gentile  name,  marked  the  main  stock,  from  which 
bi:anched  various  Cog^wniiiia  or  FamiUice.  In  some  cases 
these  Famili©  grew  into  sub-clans,  from  which  in  turn 
Affiwmiiin  or  secondary  Farailiflp  were  pt04liiced.  Sonietime»j 
the  word  Agnomen  is  used  in  a  difierent  sense,  and  denotes 
merely  a  title,  or  personal  dignity.  Thus,  Oaius  Juliu-s  Oesar 
Augustus  corresponds  precwely  with  another  celebrated 
name,  Siddliarta-f  Gautmna  Sakj'a  Buddha.  In  both  cAnen 
thei-e  is  the  name  fii-st  of  the  individual ;  next,  of  his  clan ; 
then,  of  the  branch  of  that  clan  to  which  he  belonged. 
Finally,  the  person  thus  described  bears  the  complimentary 
designation  of,  in  the  one  case,  the  August ;  in  the  other  case, 
the  Enlightened.  It  is.  however,  with  the  former  meaning  of 
the  Agnomen  that  we  are  now  more  particularly  concerned. 
The  Virginian  Gens,  for  example,  was  divided  into  two 
Kamilia!,  called  respectively  Uuflus  and  Tricostus.  The 
Tricosti  produced  Unx^o  secondary  bi-anches,  C'a>Umontanu8, 
Esfjuilinus,  and  Rutilus.  So,  too,  the  Sei-vilian  Geas  com- 
prised the  two  Familuv,  Priscus  and  Vatia,  each  of  which  gave 

•  Tod'»  "  Bajarthan,"  v«!.  il,  p.  17.    * 
■f  Xliii  aam«  U  equirid«ut  to  Dcaidehoi. 
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rise  to  a  secondarj'  Karailia,  called  respectively  Fidcnas  aod 

Isauiicu^j,    Tile  original  Agnuuiea  uf  the  Familia   Priscua 

■was  Structus,  but,  as  we  have  seen  that  the  RajpAta  do,  its 

members  changed  that  title  for  that  of  Fidenas,  in  honour  of 

the  success,  at  the  capture  of  Fideme,  of  a  distinguished 

clansman.     Tlius,  thu  Dictator  P.  Scrvilius  Priftcus  Structus, 

the  conqueror  of  Fidemt,   iMicame,  ho  to  apeak,  a   new 

tertiary  Eponyni.     His  name  marks  an  era  in  the  Familia 

of  the  Structi,  who  were  a  branch  of  the  Prisci,  who  were 

a  sub-clan  of    the    givat    Servilian    OtmH,    which    Gens 

belonged  to  the  tribe  of  the  Kanines,  one  of  the  three  tribes 

of  which  Uie  Roman.  State  was  originally  coiiiput>ed.   Such  a 

<le8cription,  though   to    us   it  convc-ys   littto    significance, 

would   bo  readily  intelligilih*  to  a   Kajpiit.     He  would  &t 

once  recognize  his  Goti-a,  and  his  Sacha,  and  his  Kula; 

while  the  Ramnes  and  the  Tities  would  reuiind  him  of  the 

Sun  division  and  the  Moon  division  of  his  race.     So,  too, 

the  HjTnan.s,  the  I)ymanp>,  and  the-  Paiuphylans  of  Laconia 

correspond  to  the  five  great  tribes  of  Scotland.     Tlie  warpac 

were  the  analogues  of  the  MacDonalds  and  the  MacNaugli- 

tens.    Tlie  «;3ai  wore  the  branchlets  tliat  formed  among 

themselves  Kpectal  and  closer  combinationa.    Even  in  modem 

Ithaca  the  old  divisions  that  existed  inthedaysof  CKlysaeus 

fltiil   linger.    The  three  principal   clans*  into  which  the 

Ithacons  arc  di^nded  are  called  Petala**.  Karabia-s,  and  Den- 

diinas.    The  chief  families  of  the  island  all  either  bear  these 

names,  or,  wherever  brandies  of  them  have  taken  other 

appellations,  the  new  patronymics  wei-e  generally  derived 

from  some  sobrlqu-et  applied  to  one  of  their  ancestors.     For 

instance,  the  family  of  Zabos  is  a  principal  branch  of  the 

Petalades,  and  camo  to  bo  designated  by  its  present  name 

because  its  immediate  founder  had  that  t'pithijt  given  to  him 

{ia^,  m  modem  Greek,  uieaning  awkward,  gauche). 

•  Sir  U.  F.  Bowflti,  Jihaca  m  1859,  p  17. 
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§  2.  Of  tlie  Geutilc  ma-a  wc  know  but  little.  Thoi-o 
a|>[>ears,  indeed^  to  liave  exutcd  throughout  the  ancient 
worUl  a  profouQd  re^ervti  and  reticonce  aa  io  all  matters 
cunnected  with  tht;lr  dotneflUc  life,  a  reticence  which  to  this 
ilay  is  uW'i"vable  in  India,  and  among  i-aces  of  low  culture  * 
and  which  ia  probably  a  sun'ival  of  the  special  and 
tixclusivc  worship  of  the  hcai-tli.  UnLappiIy.  tW),  tliat  part 
of  Gaius'a  work  in  which  he  treate<l  of  the  Roman  Gentca, 
and  which  doubtless  conUiinud,  if  not  a  full  account  of 
them,  yet  much  tliat  would  have  been  wry  precious  to  us» 
i»  illegible.  Through  this  thick  darkness  we  can,  howevor. 
dimly  discern  that  these  Gentile  sacra^  like  tlic  corresponding 
festivals  among  llu-  ('liinese,i*  were  held  annually  at  stated 
periods ;  that  their  expensea  were  chai-ged^  H{>on  tho 
property  of  tho  Kin,  or  were  defrayed§  by  joint  contri- 
butions; that  attendance,;  at  them  was  compulsorj-  upon 
every  niciiiber  of  the  Kin ;  and  that  the  objects^  of  the 
wonihip  were  tlie  founder  of  the  Kin**  and  his  sucecssoi-s. 
and  pcrhapfi .  aliio  some  divinity  or  hero  that  had  been 
adopted  as  a  patron  saint.  With  this  worehip  and  theae 
ffstivals  no  exU>nial  authoi-ity  wa«  competent  to  interfere, 
lu  the  celebration  no  sti-auger  was  allowed  t<»  i)artici[iate. 
The  plaoe  of  their  celebration  was  probably  at  the  common 
tomb.  Such  a  tomb  we  know  to  have  existed,  and  in  it 
were  exclusively  laid  the  romains-f-T"  of  those  who  in  life 

•  S«e8irB.S.  Muiw'b  "  VilLogi;  C<inunuuiti«i, "  p.  114;  and  Pn>f«Bwir1 
iUx  Milller's  "SdctKc  of  Religion,"  p.  Ri. 

t  £^  Mr.  DooUttlc.  "  Social  Life  of  tbo  duntae,"  vol.  ii..  pp.  45-7. 
"^  Ktnith'a  "Diet.  Aiit.,"  «,  r.  Ciena. 
$  Grot«,  "  Hiat.  Greece,"  voL  iii.,  p.  75. 
fl  Nivbuhr,  "Hist.  [Iniue,"  vol.  i.,  p.  .115. 
1  Willema'a  "  Lo  t>roit  Public  Ronuin,"  p.  24. 
**  So  of  the  public  ironbtp,  Ovid  Bars: 

Uille  Iatm  GcniamqTie  ducia  qui  tnuli<1it  illot 
Urta  hftfaet  at  vici  numinA  triiu  cdIudL — Fa*ti,  v.,  HO. 
ff  Jim  tairta  religio  e«t  MpnlchrontRi  at  extra  «&om  H  goatent  inforri 
Em  negoiit  mm.— CIcmf,  JM  Ltg.,  iu,  22. 
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IiatI  tAkfrn  purl  in  tlic  common  woi-ship.  It  seems  oa  if  this 
Utmb  were  to  the  Kin  -wlmt  the  hearth  was  to  tbo  House- 
hold. It  was  the  abode  of  the  Oentile  Lans.  It  wai* — at 
least  in  early  times — situated  in  the  coniinon  land  of  the 
Kin,  and  from  that  restinp:-place  the  Lures  watdied  over 
anil  jirotected  their  uwn  fields.  Tliewe  tomlw  were  in- 
\*io!abIe  and  inalienable.  They  could  not  be  applied  to  any 
other  purpase.  They  wore  excepted  from  any  conwyanco 
of  the  land.  •  A  right  of  way  to  them,  if  the  land  were  sold, 
was  reservt'd  by  neceti»ai'y  impHcfttion.  Nu  title  to  them 
cotild  be  acquired  by  any  adverse  possessian.  No  stran^'cr 
could  be  buried  in  thuni.  Severe  penalties  were  attaclitKi 
to  any  trespass  upon  them.  "Where  ia  the  man,"  a.'sks 
Demosthenes, "f"  "  who  will  allow  persoiu*  having  no  connection 
with  the  family  to  be  placed  in  the  anctisti-al  tomb  ?  "  So 
excluflivoly  were  they  reserved  for  the  Kin  that  the  Attic 
oratoi-s*  constantly  adduce  as  evidence  in  support  of  the 
claim  for  admission  to  a  GcTift  the  fact  t}mt  the  claimant's 
father  was  buried  in  the  Gentile  tomb. 

We  have  some  evidence  of  the  strength  and  the  persistence 
of  Hu'  fetding  which,  on  this  matt«r,  influenced  the  archaic 
world.  Among  the  Romans  it  was  tolcl,§  with  admiration 
indeed,  hut  yet  with  a  full  lielief  in  the  titness  of  the  act, 
that  when  the  Capitol  was  bcleagUL-red  by  the  Oauls,  a 
Pabius,  in  his  saeriHcial  castume,  and  liearing  in  his  hands 
whatever  was  needed  for  lib  rites,  crosaod  the  eneuiios'  lines 
to  offer  on  the  Quirinal  the  sacrifices  of  the  Fabian  clan. 
Whether  the  occurrence  did,  or  did  not,  actually  take  place, 
is  not  material  for  our  present  purpose.  The  story  is  good 
evidence  of  the  belief,  if  not  uf  the  fact ;  and  it  is  with  tlie 


*  "  Dig.,"  xlvii.,  12.  5  j  viii.,  I,  14. 

■t  Agftiiut  Ealfiiliiloe. 

t  See  Btfckvr's  "Charicloi/'  p.  394,  uul  thu  outlioritivi  then  uit«d. 

i  Ury,  T.,  46. 
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At  a  tiflM  BOn  nithin 

«f  tlKlemUe  Orifcigwiin.  md' 
rf  ftfcft  viBOBt  <liffiailtf 
Md  dngo;  ka  faasv  pgfii^  «<  ^daj,  Yei  erca  then, 
-wlKa  the  dbj  afiproehBd  for  tte  aamml  samfioe  of  the 
rrtJM  cfa^  the  £ctatar  left  Us  army.  «zid  retomcd  to 
ctldmte  the  wanhip  ol  htt  Eai  apaa  th»  boty  ground  of 
4m  QBmnaL  Long  after  the  imIimiIikI'mi  of  duiBtianity* 
«•  indt  popes  ^Bcl  OMBdli  Tunly  <l»mwiiM'ing  theaoj 
adfangB  to  the  dead.  The  ii|iniiiiiii  a£  them  among  our 
owm  *"****^*«*-'  amirtoifc*  aeena  to  hare  fonned  a  leading 
pari  of  tccleMiatJMl  dBopline.  And  eren  at  the  pvoaent 
d^  the  finite  for  the  dead  cootinue.  u  we  hare  seem^  in 
fall  forte  amoag  the  ample  peasants  of  most  eonntries  on 
the  rtnntitwnt,  d  Europe.  Not  the  leaii  notieeable  tnwe  of 
a  innriiral  at  what  once  vere  (Entile  «Aera.  is  fotoid  Sn 
Croatia,  where  it  ia  aaidjl  that,  at  the  present  day,  after  the 
dhriiion  of  a  joint  family,  the  newly  fonned  families 
♦flMtfawe  to  recite  their  prayena  in  common. 

TbtA  Omtile  Mcra  existed,  there  is  no  room  for  doubt. 
Biit  that  these  sacra  implied  the  vurship  of  the  CfMomon 
anecaton  of  the  Kin.  I  have  yet  to  show.  If  indee<i  it  be 
tnm  that  the  Kin  was  merely  the  expansion  of  the 
BcnadwM,  this  further  consequence  would  follow  as  c^ 
coime.  It  ia  tlierefore  satlsfactoiy  to  find  that  Uie  fact«, 
ao  fkr  aa  wc  can  ascertain  them,  coirespond  with  this 
•xpoctatun.      Writing    of    early    India,     Fruft^ssor    Max 


f  CADckni.  "La«.  Bkr.."  ui..  78.  106. 

T  K«nU«'i  "Nkztma  in  Kiigland,"  vol.  t.,  p.  625. 

4  8»«  tijira,  p.  80. 

I  "Law  Maguiiw  ami  nevivK,"  Fvb.,  1878,  p.  SOS. 
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Miiller*  obaerves : — "  It  is  probable  that  different  families 
had  their  own  heroes,  perhaps  their  own  deities,  and  that 
they  kept  up  the  raemory  of  thein  by  their  own  poetic 
traditions.  It  is  true  that  such  a  view  is  merely  conjectural. 
But  when  we  see  that  in  some  parts  of  the  Veda,  which  are 
represented  as  belonging  to  different  illustrious  and  noble 
families,  certain  gods  ai-e  more  exclosively  celebrated  ;  that 
names,  which  In  Vedic  poetr}'  are  known  as  those  of  heroes 
and  poets,  are  afterwards  considered  as  names  of  inBdels 
and  heretics  ;  we  have  a  right  to  infer  that  we  have  hero 
the  traces  of  a  widely  extended  practice."  In  India,  at  the 
present  day,  it  is  saidf  of  the  village  communities  in  Orissa 
and  Bengal,  that  "  the  common  people  have  no  idea  of 
religion  but  to  do  right  and  to  worship  the  village  god." 
Among  the  members  of  a  pure  Rajput  clan,  too,  Mr.  LyalliJ: 
tella  iLs  that  "  the  ultimate  source  of  all  ideAs  iipnn  tilings 
political,  social,  and  even  religious,  is  their  Eponymous 
ancestor."  We  have  similar  evidence  in  the  case  of 
the  early  Pci-siana  The  Avestag  honours  its  Qentile 
heroes.  "  The  Iwld  Fravashis  of  the  pure  fight  in  the 
bflittle  at  their  place,  at  their  spot,  as  each  has  a  place  and 
a  spot  to  watch  over,  like  as  a  strong  man,  a  warrior,  keeps 
guard  for  a  well  gathetx'd  kingdom,  with  weapons  ready 
for  war."  So,  too,  in  ]-eference  to  Greece,  Professor  Curtiusll 
says : — "  Every  nublu  clan  coinpi-chended  a  group  of 
families  which  either  actually  descended  from  one  common 
ancestor,  or  bad  in  ancient  times  united  in  one  body  of 
gossips.  They  were  united  by  the  common  worsliip  of  the 
divinity  of  the  clan,  ami  its  heroic  foumler  :  all  its  membera 
were  united  by  the  obligation  of  avenging  the  violent  death 

"  "  Hirtory  ol  AjQcinnt  SuiKrit  LiturmtorB,"  p.  55. 

i  Mr.  Uiuitcr'i  '■  OriMa."  vol.  i,.  p.  95. 

t  "Fort.  Hbv.,"  No.  121.  N.3.,  p.  100. 

I  Spiegel's  "Averto,"  by  RIcfrck,  v»1.  iii.,  p.  88. 

0  "BuUiry  of  Orroce,"  vol  i.,  p.  306. 
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of  any  one  of  their  number,  by  a  common  sepulchre  and  by 
mutual  rights  of  inht^ntance;  every  clan  had  one  common 
place  of  assembly,  and  one  common  saciificial  hearth,  and 
constituted  one  great  Hourc,  a  strictly  exclusive  and  sacred 
Bocial  community."  To  the  same  effect  is  a  striking- 
paiwage  in  a  Delphic  oracle,  which  Demosthenes,*  in  one  of 
his  orations  on  a  case  of  disputed  inheritance,  cites  &» 
confinnatory  of  the  laws  of  Solon.  The  Athenians  had  sent 
to  consult  tlie  oracle  a«  to  a  stj^  which  had  HpjKUin-d  in  the 
heavens,  and  to  know  wliat  they  should  do,  or  to  what  god 
tlicy  should  pray,  in  order  that  the  sign  might  turn  to  their 
advantage.  Ai'ter  directing  certain  sacrifices  to  the  deitioa 
of  Olytnpas,  the  oracle  thus  proceeds  : — "  And  it  in  mt?et 
that  ye  offer  sacrifice  and  gifts,  accoi-ding  to  the  custom  of 
the  country,  to  your  horo-foimder  from  whom  ye  derive 
your  name ;  and  that  honours  should  be  paid  to  the  manes 
of  the  departed,  on  the  proper  <lay,  by  the  w^latives,  according 
to  received  usage."  Thus,  too,  in  Rome,  the  clan  worship 
bad  ft  spccitic  name,  aeicra  Oentilitia,  The  connection  of 
these  gacra  with  the  heroes  of  the  clan  is  expressly  stated. 
Dionysiua.t  when  wn-iting  of  the  Roman  Gentes,  notices 
their  worship  of  "  the  da'nions  of  theii-  forefathers  : "  and  an 
inscription^  is  extant  which  commemorates  the  "  Latta 
Volumam,"  the  House  Spirits,  as  it  were,  of  the  Volusian 
Gens. 

g  3.  I  have  already  said  that  the  possession  of  the 
pi>^jerty  and  the  performance  of  tlie  mci'u  were  convertible 
expressions ;  whoever  had  the  one  had  also  the  other.  The 
riglit  to  the  property  con-elated  the  duty  of  the  aaaxt.  The 
duty  of  the  sucra  gave  the  right  to  the  possession  of  the 


*  Ajj^nvt  MokutahM. 
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property.  No  »acra,  while  thet-o  was  any  property  to 
nuuutain  Uitsui,  could  be  allowed  to  fail  for  want  of  an  heir. 
CoosequehUy,  when  the  children  and  tho  immediatti  rela- 
tives failctl,  tho  kinsman  Buccccded  to  tho  vacant  property 
and  to  the  duties  with  which  it  was  cliarg^d.  On  thi^ 
poiul  we  have  the  expi"ess  testimony*  of  the  Twelve 
Tables : — "  Si  intest&to  moritur  cui  suiis  hcrcs  nee  escit, 
atl^^iatiis  proximus  fainiliam  lialteto.  Si  agnatus  ncc  escit, 
gentilia  familiani  nancitor."  To  the  same  effect  Menu*!* 
eiiactft  that,  failuig  the  Sapinda^,  the  Samanodocas  shall 
inherit.  In  Aihun84^  if  a  deceased  penion  left  neither 
children  nor  agnates,  the  inheritance  went  to  his  yi*-(tt  or 
clan.  Nor  can  we  doubt  that  a  siuiilar  ciistoui  prevailed 
among  the  Teutonic^  tribcK. 

This  right  of  inheritance  in  die  clan  ha^  been  sup- 
posed to  be  analogoai  to  the  modem  eBcheat.  in  the 
absence  of  any  known  licire,  the  property  now  goas  to 
the  State ;  but  in  earlier  times  tlie  ultimate  body  waa 
not  the  State,  but  the  clan.  The  motive,  however,  of 
the  arrangement  was  vt^rj"  difterent  in  each  case.  Tho 
original  principle  of  the  escheat  was  tho  return  to 
the  donor  of  his  giil  when  it^  conditions  could  na 
U)ugeT  be  fulfilled.  At  the  present  day  it  is  merely 
a  methwl  to  avoid  the  inconvenience  and  poasible 
confusion  that  would  arise  from  the  presence  of  vacant 
ptMsossions-  But  the  object  of  Gentile  inheritance  was  the 
continuance  of  the  aacra  in,  so  far  as  it  was  potmible^ 
kindred  hand.**.  Accordingly  we  find  in  early  liiston*.  fii*st, 
that  the  utmost  diligence  was  used  to  prevent  any  failuiit 
in  the  succession ;  and  second,  that  in  these  arrangements ' 


•  T»b.  v..  fr.  4  and  5. 

t  ix.,  187. 

J  Sm  Orotc,  "  HUt.  of  Or*oc«."  toI.  Ui.,  p.  I8G. 
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no  notice  is  taken  of  the  State.  "  Nothing,"  says 
Miiller,*  "  was  wore  ilreailed  by  the  early  Greeks  tlian  tlie 
«xtiiiction  of  the  family  and  the  destruction  of  the  hotuie, 
by  which  tho  dead  lost  their  religious  honour,  tho  house- 
}iold  gods  tlieir  sacrifices,  the  health  its  flame,  and  the 
4uiccston)  tlieir  name  among  the  living."  Against  this  evil 
provision  was  made  in  Sparta  by  various  i-egulations,  but 
all  these  regulations  related  to  heiresses,  adoptions,  and 
similar  forms  of  succession.  Tho  Attic  niind'f*  seems  to  have 
abhorred  the  desolation,  as  it  called  it,  of  any  House,  and 
insisted  upon  some  person  being  found  who  should  succeed 
to  the  pruperty  and  the  duliea  of  the  deceased.  But  it 
nevftr  thought  of  vesting  the  ultimate  remainder  in  the 
City.  So,  ton,  Mimu^  directs  that,  upon  failure  of  the 
Sapindas  and  the  S&mauodocas — that  is,  of  the  Agnati  and 
the  Gentiles — tho  pvoporty  shall  gu  to  tlie  religious  teacher 
or  to  the  Holy  Brahman,  "  Thus  the  obsequies  cannot  fail" 
Herodotus§  tells  us  that  the  ancient  Persians  considered  the 
possession  of  many  sons  to  be,  next  after  military  prowess, 
the  greatest  proof  of  manly  excellence.  Even  at  this  day 
the  gi'eatest  misfortune  that  can  befal  a  man  In  Persia  is  to 
be  childless.  When  a  chief's  "  hearthstone  is  dark " — 
«UQh  is  the  usual  expression — he  loses  all  respect,  and  hence 
the  custom  of  adoption  in  such  circumstances  is  universal. 
A  similar  feeling  prevailed  at  Home.  "  A  house  of  his 
■own,"  says  Mommscu.H  "and  Uie  blessing  of  cliildren, 
appeared  to  the  Rouian  citizen  as  the  end  and  essence  of 
life.  The  death  of  the  individual  was  not  an  evil,  for  it 
was  a  matter  of  necessity;  but  the  extinction  of  a 
household  or  of  a  clan  was  an  evil,  even  for  the  com- 

•  "DorUn»,"rc^.  iL.  p.  202i 

t  Smith's  "  PicL  o(  Aittiq.,"  «.  r.  Hunt. 
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I  Caaun  RawUiisuii'i  "  Hcroduttu,"  vul.  i.,  p.  221. 
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munity."  It  seems,  however,  to  h&ve  been  thoxiglit 
sufficient  to  vest  the  ultimate  remainder  in  the  Kin,  with- 
out attempting  to  prolong  the  existence  of  a  clan  by  trans- 
ferring its  ritual  to  strangers.  In  India,  indeed,  the 
religious  teacher  and  the  Holy  Brahman  arc  introduced ; 
but  we  cannot  doubt  that  they  made  their  first  appearance 
in  the  revision  of  the  laws  which  belonged  to  the  Brah- 
manic  period.  In  practice,  if  a  family  become  extinct,  its 
share  returns  to  the  common  stock  of  the  village — in  other 
words,  to  its  Gentiles.  In  the  maturity  of  Boman  law*  we 
meet,  as  we  shall  hereafter  see,  with  a  true  escheat,  or 
political  remainder;  but  it  was  not  until  the  time  of  the 
Empire  that  thw  change  was  effected.  VN^ether  the  Gen- 
tiles were  interested  in  their  collective  cai>acity,  or  in 
some  way  acquired  individual  rights  in  the  property,  we 
cannot  tell.  It  seems  probablc'f'  that  there  was  no  general 
law  upon  the  subject,  and  that  each  Gens  dealt  with  the 
property  that  fell  to  iU  Kliaro,  and  its  attendant  burthens, 
according  to  its  own  rules  and  views  of  expediency. 

§  4.  As  tlie  elan  was  an  expansion  of  the  Household,  the  The  Org 
OTganization  of  the  one  may  be  expected  to  resemble  the  the  cucv 
organization  of  the  other.  Tliis  oi-ganization,  indeed,  is 
common  to  tlio  HouRchold,  to  the  Clan,  and  to  the  State. 
Each  of  these  bodies  J  bad  its  chief,  whether  he  was 
hereditaiy  or  elective.  Each  had  its  coimcil  of  advice. 
Each  had  itsij  children,  its  slaves,  its  freedmen.  Even  in 
their  external  rclation-s  the  same  resemblance  may  be 
traced.  The  various  relations  of  clients,  of  fiiends,  and  of 
guests,  may  be  found  in  the  State  and  in  the  Kin  as  well 

•  See  Ulpiiiii  "Reg.,"  28,  7  ;  "O&iiia,"  ii.,  15(1. 

t  8ee  Smith,  "  Diet.  Ant.,"  «.  v.  Ooiu ;  Niolmiir,  "  Hiit.  Itonie,"  tdL  u., 
p.  ]fi7,  n, 
t  Dxan  MttrivUfl'g  *'  Fall  o(  tbe  Romui  lEcpablic,"  p.  135. 
i  Seeyiebohr,  "Romui  Hut.,"  roL  iU.,  p.  M9,  n. 
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as  in  the  Household.  Of  these  inferior,  or  extraneous  parts, 
]  flo  not  ntiw  Hpt^ak.  It  ir  the  oi^anization  of  the  Kin 
itself  tiiat  we  have  in  this  place  to  consider.  First  and 
roost  prominent  in  the  clan,  as  in  the  House,  stands  the 
chief.  He  was  the  person  who  was  nearest  in  blood  to  its 
Epcmyiii,  or  founder.  In  other  words,*  he  was  the  eldest 
male,  or  the  heir  of  the  eldest  male,  of  the  eldest  branch. 
He,  like  the  House  Father,  was  the  relij^ous  head  of  his 
Special  worship.  He  was  the  person  wha'ie  tinty  it  was  to 
c^er  the  customaiy  sacrifices  to  the  9tit  warp^ot,  the  gods  of 
the  Kin.  He  was  the  natural  leader  of  his  kinsmen  in  war, 
and  the  a<lministrator  of  their  customs  in  peace.  In  nil 
external  relations  he  wils  their  spokesman  and  K^pi-e- 
sentativc.  In  domestic  affairs,  rank,  and,  consequcntiy,  a 
ehare  in  the  public  pi-operty,  was,  at  least  in  some  nations, 
determined  according  to  the  nearness  to  his  blood.  He  was 
usually  more  wealthy  than  his  kinsmen ;  because,  in 
adtlition  to  his  hoiLsehold  property,  he  enjoye<l  a  special 
endo^inent,  and  also  certain  lucrative  incidents,  such  aa 
customaiy  gifts,  fees  of  office,  and  license  fees  from  such 
gtxBngers  aa  resorted,  for  purposes  of  trade  or  otherwise,  to 
his  district  But  the  chief  was  essentially  one  of  his  people; 
He  nded  according  to  the  customs  of  his  clan.  Hia 
authority  rested  not  upon  any  external  force,  but  upon  the 
willing  obedience  and  reverence  that  he  received.  "  Nothing," 
says  Mr.  Freeman,  f  "  of  the  pomp  and  cii-cnmstance  either 
of  mo«lem  or  of  eastern  kingship  surrounds  him.  His 
house  is  accessible  to  all :  hia>personal  life  is  spent  in  tho 
same  way — at  once  simple  and  public,  as  the  life  of  any 
other  members  of  the  commonwealth.  I>i%'inc  as  he  is.  no 
barrier  paiUt  Mm  off  from  tlie  other  cliiefs  of  his  people. 
He  is  perhaps  only  one  among  many  bearers  of  the  kingly 

•  Sm  "Ed.  IUt.."  cjliv.,  187. 
t  "Comparative  Politics, "  p.  145. 
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titie.*  Even  within  the  narrow  boundH  of  IthaJc^  there 
were  many  kings  besidcn  the  divine  Odyssouii."  It  in  not 
difiicnlt  to  nndersUnd  how  accidental  pei-Konal  ditferencea 
nooeasitatod,  in  the  interest  of  the  general  welfare,  some 
iDodification  in  the  functions  of  the  chief ;  and  how,  from 
the  primitive  Kiiiiplicity  of  general  and  of  juiige,  and  of  ruler 
And  of  priest,  special  organs  were  with  the  gn>T4*th  of  the 
coniiuunity  developed.  One  function,  however,  sur\ived 
ever}-  change,  and  by  its  pei-sistency  proved  H&  antiquity. 
None  hut  its  accustomed  head  could  perform  the  religious 
rites  of  the  clan.  Consequently,  the  name  and  office  of 
BasileuK  and  of  Rex,  although  shoni  of  their  original  glorj', 
long  lingered  among  the  Gontcs  of  Athene  and  of  Rome. 

\Vc  have  secD  in  tlie  Huusehotil  some  ti-accs  of  the  family 
council.  The  presence  of  a  similar  body  is  obser\'able  also 
in  tlie  clan.  I  ilo  not  speak  of  the  Boidt,  and  of  iU  later 
political  developments.  But  in  the  Gcn-s,  as  it  co-existed 
with  ^c  State,  wo  find  plain  marks  of  independent 
legislative  authority.  The  laws  of  Romulus,-f  and  the  laws 
of  Nuina,  pruliably  indicate  the  clau  laws  of  the  Ramnes, 
and  of  the  Tities ;  and  subsequent  so-called  legislation 
probably  points  to  the  aimilar  rules  of  the  Lucercs  and  of 
the  Pleb.s.  So,  too.  Menu  *  enjoins  a  king,  "  who  knows  the 
reveale<l  law,  to  inquire  into  the  partioulaj-  laws  or  usages 
of  districts,  tlw  customs  of  trades,  and  the  rules  of  certain 
&nulies,  and  to  establish  their  particular  laws."     We  read 


*  "Kin^  wen  formerly  u  pUutifnl  in  ScADdinftvia  u  dukM  at 
tbe  pnscDt  djiy  si  Naploa  ;  Uic  eon  nf  a  king,  though  withoDfc  teiritmiM, 
be«ringth«  wuno  title  lu  bis  EatJier.  Id  the  Drunthvim  dintrict  olooe, Hftr&ld 
Hftrfftgr*  4lofcat«<l  am)  slew  no  Icaa  tlian  eight  kings," — MiUlct'a  "North, 
Antiq,."  p.  279,  MOf<.  For  X)m  uomber  of  kings  in  cAfly  England,  see 
Keinblc'i)  "  S&xviui  in  England,"  to),  i.,  p.  14S  ;  and  for  n  lirdy  deeoriptiaa 
of »  KftJiMit  Cliief,  MM>  Mr.  Lyall.  "Fort.  Her.."  No.  121,  N.S.,  p.  99. 
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in  later  times*  of  a  doci'ee  of  tho  Fabian  (lens  prohihifcing 

celilxicy  and  tlie  exposui'u  of  infants.     Tin:  Manlinn  Gens 

expresHed    ite  abhorrence    of  tho   political  conduct  of  an 

eminent  kinsman  by  forbidding  the  use  of  the  pronomen 

SlarcuH.  The  Claudtan  Gens  forbatle  the  use  of  the  pronomen 

Lucius,  because  two  kinsmen  bearing  that  name  had  been 

convicted — the  one  of  highway  robiieiy,  the  other  of  munler. 

Tlie  fainilia  of  the  Sorani,  a  siib-clan  of  tJie  Atilii,  liad  & 

rule  that  their  women  idiould  abatain  from  the  use  of  linen 

gannents-t    At  Athens^:  the  Eumolpidje  and  the  Butadae 

are  mentioned    as    liaving   unwiittea    maxims    of  great 

antiquity.     In   cases  of  impiety,  particularly  in    offences 

against  the   Mysteries,    the   Eumolpidti?    had    a    peculiar 

tribunal    of  their  own  number,  and  exercised  a  Kpccial 

jurisdiction.    We  may,  perhaps,  compare  ynth  this  conncil 

the  Kussian§  senate  of  Village  Starostas,  who,  under  the 

presidency  of  their    Starshina,  make   laws   for  the  good 

government  of  their  Vfilmt,  or  township.     We  fiml  ti-acea 

al»o  of  councils  apparently  of  this  kind  among  tho  Hindus, 

the  Kelts,  and  the  early  English.     It  i-s  remarkable  that  in 

nearly  all  the  Arjran   commimitics  both  a  council  of  this 

kind    is  found,  and  that  the  number  of    its  members  is 

almost  always  tlic  same.      So  far  as  I  know,   in   Wales 

alone,  probably  from  some   accidental    cii-cnm stance,  the 

number  of  the  council  is  seven.     In  all  otiier  cajses  it  is 

five.      Why   that  particular    number    should   have    been 

chosen   1  cannot  tell,  unleas  it  be  due  to  that  primitive 

numeration  upon  the  hand  which  has  left  its  mark  all  over 

the  world.     In  India,  tho  custom  appears  with  a  persistency 

that   affords    strong  proof  of  ita    high  antiquity.    "The 

*  Sm  WiUcma's  "Lo  Droit  Public  Roinain,"  p.  25.  uA  Die  autlioritiM 
tbu«  cited. 
t  Plin.,  jux.,  1.  2,  a 

%  Orote'i  "  History  nf  Greece^''  tdL  uL,  p.  90,  note. 
§  M.  Uo  Uveleyc,  •'  De  U  Pro|iri«t4."  p.  11. 


Village  CoancU,"  says  Sir  Hoary  Maine,*  "  b  always 
■  viewed  as  a  reprcwntative  body,  ami  not  as  a  body 
ling  inltcrent  authority ;  an>i  whatever  be  ita  ni$.\ 
number,  it  always  Iwars  a  nainc  which  recalls  its  anciept 
constitution  of  Five  pei-sons."  In  Ireland,  wo  read  of  th(f 
Cutcer  jt't  Fin^.  tho  five  pleilgfs  uf  tho  Finr  or  Familia. 
Dr.  Sullivan+  dcacribes  these  persons  "  as  a  kind  of  Family 
Onuicil  oMiip'Wttl  of  five  men,  who  regulated  everything 
cocuicctcd  with  the  rights  and  responsibilities  of  tlie 
family."  Tr)  ihi«  bofly,  as  the  «aiiie  writer^  sugj^ests.  the 
Beove  and  Fmu-  Men  of  tho  old  Eng)i.sh  lownship  oor- 
respoDilfKl.  I'fiat  is,  tho  Council  of  the  Ma>g  became,  when 
the  cantonal  element  prcloniinatcd,  tho  representatives  of 
till'  townsliip.-  We  may,  I  tliink,  detect  traces  of  a  similar 
ntunber  in  the  Gentile  institutions  at  Rome.  It  is  saidt^ 
that,  while  a  father  could  order  the  exposure  of  his  other 
daughters,  he  c^iuld  not  expose  Im  eldest  dauf/hter  or  any 
eon,  unless  the  child  wcro  condemned,  as  monstroiis  weak 
pr  exceedingly  deformed,  by  the  jud^nent  of  five  neigli- 
>arB.  Again,  in  tho  ceremony  of  mancipation,  the  number 
of  'witncs'if-i,  exclusive  of  official  persons,  was  five.  But 
mancipation  was  tho  solemn  customary  fonn  hy  which  tho 
property  of  the  Household  was  st)Kl  It  seems,  then,  not 
unreasonable  guess,  although  it  is  only  a  guess,  that  the 
^sale  may  have  originally  taken  place  before  the  Council  of 
the  Agnates,  whose  pi-esencc  both  att^^ted  the  fact  anrl 
expnueed  their  consent,  at  a  time  when  that  consent  was 
sntial  to  the  tmnftfer.  Perhaps,  too,  a  tra(r(!  of  this 
^«ustoni  may  be  found  in  those  five  good  Ifttuse  Fathers  who 
were  wont  to  go  from  Horace's  Sabine  Farm  H  to  Varia.    The 

•  ■•  rin.  CoBim.."  p.  123. 

t  "IntnxInotiiMi  toU'Coiry'*  LoctBrM,"  J.V  cctH. 
X  /!■,  ccv. 

I  Won.  lUL,  "Anl.  Rom.."  ii.,  15.  ^ 

I  "  Qaiiiqne  boDoa  soUtum  VuiundimittorapfttraL"— Ep.,  i.,  14,  3. 

Vf 


THE  CLAN. 


pARsagft  has  octOBBoned  among  the  critics  some  controverRy ; 
and  iu  tlic  absence  of  definite  information  on  Italian  local 
self-government,  1  am  not  disposed  to  give  way  to  fancies. 
But  some  futui-e  Horatian  conuncntator  may  possibly  think 
it  worth  his  while  to  compare  the  Punchayetft  and  the 
Caicer  na  Fine,  and  to  extend  his  inquiries  to  the  Four 
Men  and  the  Reeve,  those  five  good  House  Fathers  who 
used  to  go  to  their  folkmotc  to  represent  their  township. 

In  GrL"C-ce,  too,  the  Court  of  Five  seems  not  to  have  been 
unknown.  In  the  in>;criptions  still  extant  of  some  Hullenic 
cities,  the  minil>er  five  frecpiently  recurs  in  their  legal 
business.  TIius  in  Petelia,*  an  Ht-llenic  city  of  Southern 
Italy,  a  deed  of  conveyance  is  attestc<l  by  the  signatures  of 
the  chief  magistrates  and  of  five  j^i'^Jxni,  or  citians  who 
represented  foreign  eommunitias.  Again,  when  much  litiga- 
tion prcvaileil  in  Calymna,t  the  people  of  that  city,  accord- 
ing to  a  practice  very  usub!  among  Gre<'k  cities,  sought 
judicial  a.«sistanee  from  without  They  obtained  from  the 
people  of  lasus  the  <lesired  help ;  and  an  inscription  records 
that  the  people  of  Calynma  honoured  with  a  crown  the  five 
judges  whom  the  people  of  lasus  had  sent  them. 

We  find  also,  In  the  archaic  community,  vestiges  of  an 
elaborate  organization  of  inferior  officoM.  Every  Indian 
village  contains  a  number  of  hcreditaiy  trades,  which  seem 
to  be  the  relics  of  such  a  system.  It  is  noteworthy  tlmt 
there  are  some  tnwlca  in  these  villages  which  are  not  hcredi- 
taiy. The  exceptions  include  those  which  belong  to  com- 
merce rather  tlian  to  trade — that  is,  which  involve  a  supply  of 
goods  from  distant  markets.  These  employments,  although 
lucrative  and  respectable,  do  not  ajipearj  to  he  regarded 
as  customary  ofiices,  or  to  confer  any  status  in  the  com- 
munity.     Such,    for    example,    is    the    business    of    the 

'  "Contemp.  Rer.,"  vol.  xxix..  j).  78.  t  M-,  p.  8S. 

;:  Sir  U.  S.  NUioe,  "  Village  CQinmuuitiGs,"  pp.  121-126. 
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gmio-deftler.  In  early  Gmxa  the  3if/ii(Wf>rM  seem  to  bo 
the  analogues  of  ttiese  Hindu  otKctals.  Homer  mentions 
thy  facmld  the  prophet  and  th«  banl,  the  cai-penter 
dii;  fisherman  ami  the  leech,  all  of  whom,  althuugh 
v«  cannot  trace  their  exact  pt^ition,  appear  to  have 
uurcised  some  kind  of  public  function.  Amon^'  the  Keltic 
dans  Bimilar  classes  are  knbwTi  to  have  erfHteil.  It  is 
prvUblo  that  the  Teutonic  settlements  were  simihirly  sup- 
plic-d.  We  can,  on  this  suppasiticn,  accniiiit  for  the 
abundance  and  the  persistence  of  aumamcs  taken  fruni  the 
naniEa  of  certain  trades,  and  for  such  expix-ssions  as  the 
"Sauth'a  Acre"  and  other  local  n&nios.  The.su  names 
inJicaleat  once  the  public  function  and  the  remuneration, 
10  Ute  form  of  a  rifuvoQ  or  HunderyiU,  by  wliich  its  cxcrciM> 
was  rewarded. 


§  5.  I  have  already  f^id  that,  even  in  caaes  of  children, 

and  much   moTD  ko   in    tbe  case  of   strangere,  a  special 

initiation    was    i-equired    before    any    pei-son    could    be 

admitted  as  a  member  of  a  Household.    The  same  mlc 

applied  with  respect  to  the  admission  to  a  clan,  and  to  the 

withdrawal  fi'om  it.     No  person  could  enter  a  clan  or  leave 

it  at  his  own  will  merely,  and  without  the  consent  of  its 

members.     If  he  sought  to  enter  it,  he  must  be  acceptt'd  as 

&  worsiiippjr  of  his  new  go«l5.     If  lie  desireil  to  leave  it, 

care  must  be  taken  that  he  did  not  thereby  imperil  the 

worship  of  his  former  gods.     Fmlher,  the  person  who 

entei"efl  a  community  ac<iuirud  thereby  a  share  in  certain 

sulstantial  benefits.      On  tlie  other  hand,  by  his  withdrawal 

he  weakened  2>fo  tantu  the  power  and  the  repute  of  his 

dan.    "We  find,  accoixlingly,  that  tlua  power  of  admission 

on  tile  uue  side,  and  un  the  other  side  of  expatriation,  or, 

perhaps,  I  should  rather  say  of  cxfamiliatlon,  even  when 

the  cliange  was  absolute,  and  not  mei-oly  a  ti-ansfer  from 
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one  HousehoW  to  another,  were  alwftj's  solemn  puWic  acU 
requiring  the  consent  of  Uiu  conniiunity.     Wc  read  of  ti^^ 
ceremonk'S  with  which  tbc  Greek  and  the  Roman  and  H^^ 
Teutonic  youth  were  respeetively  presented  to  their  kins- 
men, nnd  received  from  them  a  recognition  of  their  claims. 
We   kiiinv   that  at  Rome  adoption  Umk    place  with  thj 
consent  of  the  Gentile  Parliament ;  and  that  at  At 
even  in  late  times,  every  admission  to  a  Clan  M-aa  joaloi 
scnitinized  by  its  members.    The  process  of  aWndonmehJ 
wTis  similarly  guarded.    Among  the  Greeks  a  man  could  make 
himself  in  their  expressive  langua^  Vorw'^poc,  but  formal 
pi-oceedings  were  necessary  to  oftect  this  object     The  <A 
German  law*  tells  us  lliat  when  a  man  wi^ihed  to  leave 
•parmiilla,  or  ma^g.  ho  was  to  go  into  the  mailn^  or  pi 
of  public  assembly,  with  four  alder  sticks,  and  to  hx 
them  into  four  pieces  and  to  throw  them  into  the  maUi 
and  make  his  ]  enunciation  in  a  prescribed  fonn  of  woi 
and  thereupon  hia  power  of  transmitting  an  inheritance 
liis  former  Kin,  or  of  ceceiving  it  from  them,  ceasecl; 
they  were  no  longer  liable  for,  or  entitled  to,  his  wer-geU 
In  our  CH'n  early  law,'f  traces  of  a  .similar  custom  cxi&l 
the  proceas  kno^vn  as  foris-faiiiiliation.     A  sou  waa  said 
be  foris-faniiliated  If  his  fatlier  assigne<l  him  part  of  his 
land,  and    gave   him  .seisin    tlieretjf.   and  did   this  ai    the 
request,  or  with  the  fi-ee  con.scnt  of  the  son  hiniself,  who 
expressed  himself  satisfied  with  snch  portion.     The  heirs  of 
the  son  coul 
their   grnnf 

monies  that  attended  the  expulsion  of  an  offending 
Gefiith.  He  tjitis  escorted  by  a  giianl  to  the  ve»;ge  of  the 
forest,  and  there  they  watched  in  silence  his  departure  so 
long  &R  he  could  be  disliuguished.    But  when  he  had 


hnnselt  satisfied  with  such  portion.     J  he  heirs  of 
uld  not  ailerwArd.s  claim  any  greater  portion  <i^H 
idfather's  estate.     So,  too,  wc   read  of  the  cere^^ 


•  *■  Lwt  SoUca,"  i.  63.      C«ac.,  '*  Ug.  Barb.,"  ii.  107. 
+  Rcovu,  "Hint.  Eng.  Uw,"  vol.  i.,  p.  110  (tinted.) 
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length  (Usappcafcd,  Ihc  whole  body  raised  thi-ee  tiuies  a 
loud  shout,  partly  perhaps  as  the  £nal  vate  to  their  former 
comrade,  who  waa  now  dead  to  them,  and  partly,  as  it  is 
Bud,  lest  the  fugitive  might  wander  back  to  the  point  from 
which  he  had  Rct  fortli.  ".Some  such  process,"  hays  a 
Icamefl  wTiter,'  "  must  have  been  absolutely  necessary  in 
every  archaic  community.  Some  circuntst&ncej^  iiui.st  have 
been  held  to  justify  the  expulsion,  and  probably  some 
ceremony  may  have  indicated  that  tlie  member  of  the 
community  wlio  rebelled  against  the  custom  wa.s  cast  out, 
and  had  become  '  friendless,' '  flyraa,'  or  "  eslci.' " 

We  may,  perhaps,  obtjiiu  a  somewhat  clearer  notion  of 

tlie  exclusive  character  of  tluse  old  Kins  by  observing  the 

accoimt^  j^vcn  of  the  Swiss  cantoas  at  the  present  day.     A 

Switzcr  cannot  move  from  one  canton  of  the  Confederacy 

to  aimther,  as  an  Engli-shmaii  moves  from  one  shire  or  one 

colony  to  another  shire  or  another  colony.     Each  canton 

has  ite  own  property,  to  which  various  lucrative  incidents 

Arc  attached.     A  tariff  of  a<lmission*t*  to  these  advantages  ia 

U»  each    case  e.-^tablished,  and    thus  each  canton   bceuincs 

»   Roi-t   of    joint-st«ck  company.     In   the  case  of   man-led 

Couples  the  rate  of  admission  is  considerably  higher  than  it 

i«  for  single  persons,  because  the  danger  of  their  increa.-«ing 

"tJie  di\'isor  of  the  communal  property  is  mor»-'  immlm^nt. 

TIjo  celilmtes  must  obtain  permi.s.sion  to  many,  and  this 

X>ennission  it  is  often  ditticnlt  to  pi-ocure. 

§  C.  The    mutual    obligations    that    prevailed    Iictwcen  Tim  tMp 
clansmen  wei-e  of  the  closest  kind.     Every  clansman  waa  '"*      "^ 
boimdj  to  assist  and  support,  in  all  liis  difficulties,  every  ^^   -v 
other  clansman.     It  is  mainly  fivm  later  times,  when  the      ^^"'^ 


•  •' Anc.  Uws  of  In-luHl,"  vol  ui.,  p.  107. 
t  Mr.  Uixon'B  "  Switaeni,"  |)p.  74-80. 
;  Niebohr,  "lUjm.  Hut,"  vol.  i.,  p.  316. 
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clan  was  compiiscd  within  the  State,  that  we  derive  our 

knowledge  of  tliese  kindred  duties     It  appears*  tliat,  if  a 

man  were  condemned  to  pay  a  fine,  or  if  he  iccun'ed  expense 

in  any  public  office,  or  if  he  were  taken  in  war,  his  kinsmen 

ought  to  contriliiito   tx)   his  nciHis.     If  he  wore  accused, 

they  attended  iu  court  to  maintain  his  cause.     If  be  were 

wronged,  Lhey  helped  htm  to  procure  redr«Fi8.     Noclan-smanf 

was  competent  to  give  evidence  against  another.     If  a 

clansman  were  advanced  to  honour,  his  whole  clan,  or  at 

least  Uiat  portion  of  It  which  waa  more  directly  eunnectod 

with  him,  shai-cd  in  his  advancement.     If  he  were  puiii.«ht,d. 

the  penalty  extendc-d  Ut  all  that  belonged  to  him,     ThuN, 

in  the  old  English  poem,  '*  Beowulf,"  f  ceitain  warriors  are 

describeil  as  liaving  deet^rted   their  prince  in  the  time  of 

trouble.     The  punishment  which  hU  successor  awards  to 

them   it*  not  thot  thi-y,  individually,  but  that  tJie  whole 

mtegsceaft,  or  near  kindred,  of  each  of  theiu  should   be 

dcprivetl  of  their  folk-righL     It  is  probable  that,  in  our 

day,  it  was  the  application  of  this  principle  of  root  and 

branch  punir^hment  that  funiishe-s  the  true  explanation  of 

those  massacres,  in  the  form  of  public  cxecxitions,  which  the 

Chinese  Government  perpetrated  under  the  supeiintendence 

of  Commissioner  Yeh. 

Eviiu  still,  where  the  Clan  society  survives,  this  esaential 

incident  Hurvives  with  it     "  I  have,"  writ**  Dr.  Faucber4; 

"  been    witness  (in  the  Government  of    Moscow,  in   the 

sumuifr  of  1S07)  to  the  fact  that  a  whole  village,  which  hadj 

been  destroyed  by  one  of  Oie  numerous  conflagrations  ol 

that  year,  and  which  hail  lost  everj-thing — whom*  inhabi-  l> 

tants,  besidei}  not  feeling  at  ea^e  where  they  were^resolved 

to  return  to  the  mother  village  of  their  village,  situated 

•  y«3  "UCiU  Anticiue."  ji.  IIS. 
t  Kitithlc,  "Saxoni  in  Kng.."  vol.  i.,  p.  S3&. 
Cobdcn  Club  EcMyi,  "  Systems  o(  Luid  Tennrct,"  p.  356. 
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irtriK)  hundred  and  fifty  milea  off.  and  which  they  or  their 
^jj^cestorH  htu\  loft  nearly  fifty  years  ago.  lliey  collect«a 
money  for  this  purpose  frotti  the  neighbouring  gentry ;  and 
even  the  neighbouring  villages,  which  fully  appreciated 
the  resolution,  contributed  their  share."  It  is  probable  that 
them  poor  Russian  peasants  would  have  felt  leas  difficulty 
tihan  some  learned  critics  have  felt  in  the  narrative  of 
Henxlotus*  respecting  the  immigration  of  the  Miuyaj  from 
Lesbos  to  Laceda;mon.  Tlie  Lacediemonians,  seeing  that 
strangers  had  occupied  Mount  Taygctum,  sent  to  ai^k  who 
the^  were  and  why  they  came.  The  reply  vraa  that* 
•*  drffen  from  their  own  land  by  the  Pela«j;p,  they  had  come, 
as  wad  moet  reasonable,  to  their  fathers ;  and  their  wish 
was  to  dwell  with  them  in  their  country,  partake  their 
privin}^,  and  obtain  allotmonta  of  land."  The  Lacedai- 
momaos  acknowledged  the  claims,  and  received  the  Minyie 
into  full  citixeoAbip.  Tlie  tale  may,  or  may  not  be  tiiio ; 
but  the  sentiment  on  which  it  depends  must  have  appeared 
worthy  of  respect. 

If  obo  kinsman  wronged  another,  the  remedy  must  be 
sou^t  in  the  fcnnLm  doTiiesticum.  If,  however,  the  wrong 
"were  inflicted  or  sustained  by  a  stranger,  the  caae  was 
different.  The  clan  was  collectively  liable  for  the  wrong 
done  by  any  of  its  members ;  and  was,  an  the  other 
hand,  bound  to  redress  any  wrongs  that  any  of  its  mem- 
bers might  have  endured.  If  a  bone  were  broken  or  a 
limb  were  lost,  the  wrong-doer  was  liable  to  the  like 
infliction ;  and  it  was  the  duty  of  the  next  a^^t«  to  inflict 
the  retaliation. f  If  a  clansman  were  killed  by  a  stranger^ 
it  was  the  duty  of  the  clan  to  take  vengeance  upon  th^ 

homicide  or  upon  some  of  his  Kin.    When  the  action  of  tliQ 

.1 

*  iT.,  145. 

t  "Si  qiiis  memhrntn   rnpit  fint  rm    tre^t,  taliniiD  proxiraus   aeu^ 
Bkncitor."— C'afo,  Orig.  apud  PriscuuiuiB,  vi,,  p.  710. 
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State  had  Tvithdrawn  from  privato  hands  the  execution  of 
the  vengeance,  it  was  th&  duty  of  the  clan*  to  put  the  law 
in  motion  against  the  offender.  M^en  compensation  was 
matle  for  homicide,  it  wius  to  the  Kin  of  the  slaughtered  man 
that  the  money  was  paid  ;  and  it  was  upon  the  Kin  of  the 
wrong-doer  that,  either  wholly  or  iu  part,  the  hurthen  of 
making  that  compensation  fell.  Nor  was  it  among  men  of 
the  Aryan  race  exclusively  that  this  rule  as  to  homicide 
prevailed.  No  rule  in  the  ancient  world  was  more  rigorous, 
or  mure  widely  api^ead.  None  occupies  a  larger  space  in 
legal  histoiy.  But  the  question  of  the  blood  feud- 
important  and  interesting  though  it  be — is  only  incidental' 
to  my  present  undertaking. 


of  ttia 
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§  7.  Much  has  been  written  concerning  the  origin  of  the 
clan,  and  various  Uieories  on  the  subject  have  been  proposed. 
Two  only  of  these  require  our  present  notice.  Some 
writers  have  thought  that  the  gens,  at  least  as  it  existed  at 
Athens  and  at  Rome,  was  a  merely  artificial  association,  the 
i*ork  of  ftome  forgotten  legislator,  united  by  the  tie  of  a 
fictitious  consanguinity.  Others  have  regarded  it  as  the 
aggregation,  whether  spontaneouM  or  artiticial,  of  several- 
originally  independent  Households.  I  do  not  propose  to' 
enter  at  any  length  into  these  controversies.  As  to  the 
former  theory,  it  is  needless  to  resort  to  a  mere  unsupported 
hypothesis,  which  hardly,  if  at  all,  accoimts  for  the 
phenomenon,  wliuu  we  have  a  vera  wtTiwrt  that  affords  a 
simple  and  complete  explanation.  That  institution  cannot 
have  been  the  work  of  any  particular  legislator,  which  was* 
AS  general  among  the  Aryans  as  is  the  verbal  root  by  which 
its  moaning  was  expressed.  The  kin  wsa  not  a  fictitious 
but  a  real  relationship.    Its  members  thought  so  themselves, 

*  CktMtQ  B&wliiuoii'B  "  Harodotiu>"  vol  iii.,  p.  306  ;  UiUl«r'a  '*  Domos." 
TCl,  li.,  p.  234. 
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uicl  acted  upuD  that  upiuion.  The  word  it'ji^lf,  or  it« 
-oqaivalent,  iinpliofi  couimuaity  of  blood.  The  kitismen,  as 
we  have  already  seen,  bore  a  common  name,  and  that  name 
was  a  patronjinic.  They  hatl  a  common  worship  of  a 
common  Epouym,  they  huld  their  land  in  common,  they  had 
Tedprocal  rights  of  tutelage  and  of  inheritance.  For  the 
proposition  that  their  relatiooship  was  merely  imaginary, 
there  IB  alisohitely  no  proof,  it  sinnns  to  rest  partly  upon 
a  mifloonceptiuu  of  early  relationship,  and  portly  upon  a 
consequent  misconstruction  of  certain  puflsagea  in  Greek  and 
Boraan  authors.  Ai-chaic  men  did  not,  an  wo  do,  understand 
cUsccnt  in  the  light  of  a  purely  physical  fact.  There  is  no 
doubt  that  with  them  the  kin  both  included  pcRKms  whom 
we  should  r^ard  as  strangers,  and  exclude<t  persons  whom 
We  should  n>gard  aa  our  mjareat  relatives.  Tills  result, 
which  is  equally  and  even  more  conspicuously  true  of  the 
Honaeholil,  was  produced  by  the  two  well-known  principles, 
agnation  and  adoption.  The  inference  is,  not  that  lAm  kin 
was  an  artiBcial  combination,  but  that  it  v-'tui  fuimded  on  a 
principle  different  from  that  with  which  we  arc  familiar. 
Ancient  kinship,  in  short,  conaifited  not  in  community  of- 
blood,  but,  as  Plato*  expressly  tells  us,  in  community  of 
worship. 

The  otlier  theory  to  which  I  have  alluded,  relates  not  to- 
the  motivet:}  which  led  to  the  a^ociation  of  kinsmen,  but  to 
the  actual  structurt*  of  the  iiLstitution.  This  theory  holrls 
that  the  clan  or  kin  was  an  aggregation  of  independent 
Households.  It  supposes  that  so  many  st-parate  House- 
holda  combined  to  form  a  kin ;  that  .w  many  kins  combined 
to  form  a  tribe ;  that  so  many  tril>es  combined  to  form 
a  State.  There  is  a  regularity  in  this  theory  that  renders  it 
At  first  sight  agreeable,  and  it  is  not  without  some  amount- 
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flf  pluribUit/.  But  it  is  imftiHilly  mkleftling.  Tt  fv 
nnRBi  the  famoiu  doctrine  of  the  aocul  eo>iip*ei,  mod  tt 
fa  opSti  to  MtniUr  oTijectioa&  It  «nw  pniAAUr*BaggeBt«^ 
hy  th«  aappowd  relation  of  the  gent«s  and  the  fhidiliw  mi 
Rrmie,  althot^  it  i»  readilj  refnted  by  IIms  onriin&iy  facts 
of  Boman  history.  The  Roman  geotes  were  oMet'  thjui  the 
familiiB :  the  latt(-*r  vere  merely  branches  of  their  req>ective 
parent  skKka.  Thvre  were  many  familue  of  the  OaudH  and 
of  the  f>melii ;  bat  thnre  were  (.Haadii  and  Comelii  before 
any  of  those  fain  ilife  cmne  into  existence.  On  the  other  hand, 
there  were  genten — snch  aa  the  Manlii  and  the  Ulaiii,  who 
never  aeem  to  have  brancbi'd  into  any  famili^e.  Thu^  tht 
weregentee  befun*  there  were  faniili».  and  even  after  famili»" 
were  known  there  wi^rc  gentee  withoat  familife.  The  dan 
neparated  into  UouBeholds,  but  the  separate  bouseliolds  did 
not,  by  any  voluntary  a£Aociation,  form  a  clan. 

That,  alao,  i»  an  erroneous  repreacntation  of  the  true 
theory  of  the  gons,  which  descrilxiR*  the  gens  aa  "merely 
the  patriarchal  family  in  a  state  of  decay."  Except  so  far 
as  decay  in  incidental  td  tf»^wth,  there  is  no  decay  in  this 
case.  The  gena  bi^thc  pal*1arthal  family,  in  a  state  not  of 
decay,  but  of  developm^t.  "it  atises  from  the  natural 
gniwth  of  such  a  family.  It  repnxluoes  many  such  families. 
There  is,  indeed,  change  ;'but  thechii^  is  not  tliatof  death 
and  decay,  but  of  life  and  expansion.  From  the  simple 
homogeneoos  Uou^ehold  are  evolved  niimerous  distinct  and 
related  Honfiehold».  which,  in  the  a^regate,  form  a  whole, 
and  that  whole  is  the  gens. 

Most  of  the  controversies  relating  to  the  gens  liave 
anaumed  that  the  gens  was  of  one  kind  only.  As  usually 
happens  whore  fiuch  an  aARumption  in  emmcoualy  made, 
tliere  U  much  truth  on  both  sides  of  the  question.    These 


•  Ur.  HuntBr'i  "  Ronua  Uw,"  p.  668. 
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conflictinjf  arguments  arc  rvconcileJ  when  it  is  understuod 
that  there  are  two  daftSBS  of  gentes — similar,  but  diittinct. 
One  is  the  gens  in  the  strict  sense  of  the  tcnii,  the  pure 
genefttogic  ctan  which  hcnui  ficle  springs,  or  believes  that  it 
fiimngs.  fruui  some  commuu  ancestor,  and  in  which  the  rules 
of  descent  are — at  lea^t  in  it8  perfect  condition — Bcrupulou^Iy 
otiserved.  The  other  is  the  non-genealogic  clan  or  tribe, 
whore  men  of  ditlerent  origins  voluntarily  unite  for  aome 
definite;  pnrpoKe  in  a  brutherlioud  which  simulates  the  geiis, 
and  yet  presences,  in  the  several  branches  of  that  brotherhoodj 
incKS,  ai  their  descent.  It  is  easy  to  kcc  tiiat  much  that 
Xiehuhr  and  (Jrote  have  said  as  to  the  artificial  origin  of 
the  gens  may  apply  to  these  non-geneologic  tribas,  whili>  ib 
does  not  apply  to  the  pure  cJans,  So,  too.  Mr.  Lyall  has 
nhown  how  that  large  intenuixtiire  of  foreign  elements, 
whicit  embarrasses  Sir  Henry  Maine  and  Mr.  McLeuuan 
from  the  point  of  view  of  the  genealogic  clan,  can  be 
explained  when  the  process  of  fonuatiouuf  a  uun-geoealogic 
tribe  Itas  been  recognized. 

The  Household,  as  1  have  attempted  to  describe  it, 
has  a  natural  limit,  which  is  soon  reached.  That  limit,  indeed, 
\&  not  in  nature  inavki-il  by  any  detiuite  line.  It  Is  not 
detcnniued  by  the  life  of  the  Huu»e  Father,  ur  by  any  term 
of  years,  ur  by  any  particular  numUirof  the  luemK^reof  the 
Household.  Ou  all  thetie  points  we  must,  as  we  shall 
presently  see,  admit  that  the  archaic  Hou.sebold  diflered 
widely  from  those  modem  families  of  which  alone  the 
nationA  of  Wetttcm  Europe  and  their  de&cendanta  have 
experience.  Yet,  sooner  or  later,  a  time  must  come  when 
the  original  Hou.seho]d  can  no  longer  hold  together.  Its 
bulk  becomes  unmaiin;^'able.  Like  the  primary'  ooll  in 
organic  nature,  it  divithTi  into  a  immber  of  distinct  cellfi. 
Eadi  new  cell  goes  through  a  similar  process,  and  all  these 
cells  are  related  both  to  tlie  parent  cull  and  tu  one  another. 
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Tbusj  whatever  may  be  tl»o  rale  of  tills  ilevelopment,  a  homo- 
geneous body,  after  attaining  a  certain  bulk,  HpuuUineoiibly 
divides,  as  we  might  expect,  into  several  similar  bodies,  and 
among  these  cognate  bodies  a  relation  exists.  The  aggre^te 
of  tliese  related  Itodles  is  called  the  kin,  or  clan.  That  such 
a  Itody,  distinct  from  the  Household,  and  yet  including  it, 
and  similarly  organised,  did  actually  exist,  is  not  a  matter 
of  dispute.  The  iltfficuUy  is  t«  account  for  its  existence, 
not  to  jirove  it.  I  hope  to  be  able,  in  a  subsequent  chapter, 
tA)  show  the  point  at  which  archaic  custom  drew  the  line, 
and  the  i-eason,  as  founded  in  tlie  old  religi<m,  why  it 
should  Im.'  so  di-awn.  But.  given  n  body  like  the  Hcmsehold, 
held  together  by  its  domestic  religion,  the  production  of  a 
larger  VkkIv  similarly  imiti'il  fullows  from  the  known  laws 
of  evolution.  Tlie  anticipated  operation  of  these  laws  is 
verifietl  by  the  existence,  in  all  the  Arj'an  nations,  of  such 
a  body  aa  that  which  we  were  prepared  to  expect.  Or  if 
we  accept  the  clan  as  a  fact,  we  can  accotmt  for  its  exist^^nce 
by  shoM'ing  tliot  it  proceeds  natui-ally  front  an  institution 
which — at  least  in  our  iiresent  state  of  knowledgt — we 
unist  accept  as  an  nitiiimte  fact  In  the  history  of  Uiose 
nations.  In  either  aspect  of  the  <iucsttoD,  it  follows  that 
the  clan  must  lie  regartled  as  the  natural  development  of  the 
HoiLiehoId. 

Many  circt^istances  tend  to  support  this  pnjposition. 
The  clan  was  -an  original  institution  common  to  all  the 
Aj*)an  races.  Its  rights  and  duties,  as  they  survived  in 
th<»!*o  later  times  when  we  ai-o  best  acquainted  with  it,  were 
a  development  of  the  rights  and  duties  of  agnation — that 
is,  oE  tlie  KouAchoId  i-elateil  in  the  male  Una  We  may, 
therefore,  reasonably  infer  that  agnation  was  the  principle 
npon  which  the  clan  was  founded.  Its  structm-e  and  ita 
functions,  too,  pre-suppose  and  depend  upon  that  Lareb- 
worship  which,  as  we  have  seen,  was  the  comer-stone  of  the' 
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Household.  Again,  a  faruilia,  as  such,*  had  no  special 
tacra.  Ite  worsliip  wa^  iiicludc<l  in  that  of  tho  gons. 
There  was,  indeed,  a  rlltlurejice  in  the  form  of  the  offering 
to  thv  nearer  and  lu  the  remoter  anoeatore;  but  tbia 
diffcrtnce  was  a  part  of  a  common  ritual,  and  did  not 
amount  Ut  a  distinct  operation.  There  was  nothing  between 
the  worship  of  the  Hou.tehoid  and  the  worship  of  the  gens. 
Further,  when  W(j  examine  the  deBnitions  of  tba  gens 
which  the  early  Roman  lawyers  have  left  to  us,  they 
'fttmifih  strong  confimmtioii  of  these  views.  Accoriling  to 
Cicero.-f-  tho  Pontiff  Sctcvola,  in  discussing  the  learning  of 
inheritance,  defined  in  efl'eet  'Gentiles'  to  mean  those  free- 
bom  persons  who  bore  a  cnmnion  name,  who  had  not  in 
their  pedigree  any  servnle  taint,  and  who  had  not  theuiselvea 
incurred  any  legal  change  affecting  llieir  {>enional  condition. 
Tlie  fopoe  of  the«e  limitations  will  Income  more  apparent  as 
we  procee<l.  It  is  now  sufficient  to  obscr\'e  that  they  were 
nicant  to  cut  dovrn  a  tou  general  proposition.  All  kinainen 
bore  the  same  name ;  but  all  who  bore  tho  same  name  were 
not  necessarily  kinsmen — or,  at  least,  had  not  the  jwrn 
Gentititia,  with  which  tho  Pontiff  was  then  concerntKL  It 
necessary  to  except — fii-st,  the  clienta  or  other  depen- 
dents, all  of  whom  bore  tho  name  of  the  clan;  second,  those 
lemliens  of  the  clan  who  were  nut  "  perfect  in  their 
ieration.«;"  thirdly,  those  who  had  left  the  clan,  or 
otherwise  imdergono  those  changes  of  statiLs  that  the  Roman 
law  grouped  together  under  the  title  "  Deminatto  Capitis." 
But  the  common  naitie,  a»  other  Roman  writers*  expressly 
ftdmit.  implied  and  recognized  a  common  descent,  that  is 
according  to  the  rul&s  which  in  thofto  days  regulated  descent, 

•  See  Stnith'B  "  Diet.  Ant.,"  «.  v.  unira. 
t  Top.,  vi..  39.     .Soe  Nielmhr,  vol.  i.,  p.  321. 

t  "G«otiU<  dicitar  o(  ox  eudciii  gcuoro  ortvs,  ot  is  (jni  simili  notnioe 
ellalur,    nt  lut  Cinoius." — Paulas   DiaeonuSf  ]i.   M.     S«6  al«o  Vaxiti^ 
"  De  Ling.  Lat.,"  viu.,  2. 
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That  name  was  always  a  pat^onJ^nic.  It  never  was 
suggestive  of  local  origin  or  of  political  contrivance.  But  it 
in  plain  and  unamliiguoa^  termn  declared  tliat  those  who 
bore  it  were  the  children,  or  if  he  were  then  alive  woidd 
"be  in  the  manua,  of  the  pftt^rfamiliiis,  whether  actual  or 
adoptive,  whom  the  clan  adored  as  it5  founder. 

This  resorahlancQ  of  the  Household  to  the  clan  suggestA 
itself  even  to  the  contemporary  obsen-er  of  Slavonic  life. 
"The  peasant  famiJy  of  the  old  type,"  says  Mr.  Wallace,* 
"  is  a  kind  of  primitive  ansociation  in  which  the  members 
have  nearly  all  things  in  common.  The  village  may  be 
roughly  desci'ibeii  as  a  pritiutive  association  on  a  large 
scale."  Mr.  Wallace  proceeds  to  show  the  points  of  i-esem- 
blance  and  of  iliflerence  between  the  two  institutions.  In 
both  there  is  a  principal  personage,  who  is  tlu-  ruler  within 
and  the  repn-sentative  without  In  Ihith  the  autliurity  of 
this  ruler  w  limite<l ;  in  the  one  case  by  the  adult  uiombers 
of  the  Household,  in  the  other  by  the  heads  of  Households: 
in  both  there  Is  community  of  property:  in  both  there  is 
common  r^ponsibility.  In  hotli  protection  is  given,  in  case 
of  insolvency,  by  a  rulo  eorrMponding  to  the  waJnage  of  our 
old  law,  by  which  tlie  house  and  implements,  in  the  one  case, 
and  the  land  in  the  other,  are  exempted  from  seu'.iu'e.  On 
the  other  hand,  the  commune  is  much  larger  and  the 
relation  is  less  dose.  Tlie  partnership,  too,  in  tlie  House- 
liold  extends  to  every  kind  of  gain,  while  in  the  commune 
the  HousehoItU  farm  separately,  and  pay  into  the  common 
treasun*  a  certain  fixed  sum. 


•«*Bauu,"Tol{.,  p.  183. 
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THK  SYSTEM  OF  AKCHAIO  KIMSUIP. 

*.§  1.  Kinship  implies  a  reference  to  some  stemUrd.  Two^b^Wp 
men  are  rt-lated  to  each  other  because  they  are  severally  tnm  Um 
related. t<)  a  third.  As  we  determine  the  likeness  or  the  un- 
likeness  t*  two  terms,  or  of  two  propoBitions,  "by  comparing 
them  with  a  t.hird  term,  or  a  third  propoBition,  no  we  aitirm 
or  deny  kmsWp  by  a  reference  to  a  common  ancestor. 
Lawyers  still  look  with  respectful  admiration  upon  the  first 
purchaser.  But  among  archaic  men  the  position  of  the 
Apxvf^i  <^^  Fnvpohitufl,  awakeneti.  for  reaflons  that  I  shall 
presently  endeavour  to  explain,  a  far  deeper  feeling.  With 
them  kinship  comprised  every  social  relation,  every  tie  that 
binds  man  to  life ;  and  with  tbera  kinship  implied  a  con- 
stant and  vivid  reference  to  the  founder  of  their  kin,  the 
Eponymous  hei-o  of  their  clan,  or  of  their  race. 

There  is  ample  evidence  aa  to  the  existence  of  the  belief 
in  these  Eponyms.  They  were  indeed  the  crown  of  the 
system  of  House-worship.  The  Eponym  was  the  original 
Hoose  Spirit,  and  was  often  regarded  as  the  representative 
of  the  spiriia  tliat  were  descended  from  him.  His  name — ' 
that  by  which  he  ia  now  generally  known — proves  the 
prevalence  of  the  belief  among  the  Greeks.  There  is^  how- 
ever, more  direct  evidencu;  in  the  case  of  that  people.  **  In 
the  retrospective  faith  of  a  Greek,"  saya  Mr.  Grote,*  "  the 
ideas  of  worship  and  ancestry  coalesced.     Every  association 

•  "  Hirtory  <rf  Grwjce."  ToL  L,  p.  UO. 
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of  men,  largo  or  small,  in  whom  tliure  existed  a  fueling  of 
present  uniun,  traced  back  that  union  tu  some  common 
initial  progenitor,  that  progenittjr  U-iug  t-ither  the  cunimon 
gud  whom  they  wonhippeU.  w  some  seiui-iUviae  person 
closely  allied  to  him." 

The  same  remarks  ai*e  equally  applicable  to  the  Romans. 
Among  them  tJie  senior  House  Spirit  appears  very  con- 
spicuously a«  "  Lar  Familiaris. "  It  is  noteworthy,  too,  thai 
the  Roman  writi^ra  rai-ely  u.w,  in.  reference  to  an  individual 
Houfiehold,  the  plural  Lai-es,  but  u.sually  speak  of  the  l^ar  as 
if  he  wore  a  single  penxm.  In  India,  at  this  day,  the 
members  of  the  genealugic  claJis  are  always  careful  to  refer 
their  position  to  tlieJr  EpoiiyT",  and  speak  of  him  with  a 
certitude  thot,  as  Mr.  Lyall  observes,  "would  impretw 
Niebuhr."*  "It  does  not  follow,"  says  the  same  acute 
observer,')*  "because  a  [tribe  claims  its  descent  from  a  god, 
that  the  di\nne  founder  Ls  a  personafre  entirely  m\-tbical,  as  , 
certain  eonii>arativo  mythologeni  ilo  vainly  imagine.  He  is 
quite  as  likely  to  be  a  real  hero  dei£ed,  for  tho  founder  of  at 
least  one  Rajp6t  State,  who  is  as  authentic  as  any  historic 
personapfo  can  be  in  India,  is  freely  worshipped  by  his  clan 
to  this  day."  It  is  still  a  fundamental  article  of  belief  i  with 
every  Russian  |H.>A.sAnt  that  every  family  must  have  a  House 
Spirit,  and  that  that  spirit  is  the  founder  of  the  family. 
The  Pcrsiansij  derived  their  three  ordere  of  priests,  and 
warriors,  and  hiLsbandmcn  from  the  three  som  of  Zara- 
thrustra,  jiut  as  the  Noiwmienli  derived  their  Un-ee  chuisOT 
of  »«iety  from  Thrall,  Karl,  and  Jarl,  the  three  sons  of 
HeimdaU.    It  may.  Indeed,  be  saidll  generally  tliat  the 

•  "Fort.  Rex-.."  No.  121.  N.3.,  p.  JOa 

t  "K<1.  Rc-».,"exViv.,  p.  I8S. 

1  Mr.  BaUton,  "  Soogi  o(  EajnU,"  p.  120. 

(  Sptogel'a  "  AvmU,"  by  Bleock,  voL  iii.,  p.  92. 

I  UolUt'a  '■  Nortb.  Ant.."  p.  3(i6. 
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names  of  countries  and  of  settled  dlHricts  are  derived  from 
thuAc  of  Cliiiir  inliabiUiits,  and  that  the  names"  of  tlicse 
inhabitants  are  always  patronymics.  Mr.  Kemblef  enu- 
meratca  I, .129  names  of  places  in  England  that  are  either 
patronymics  or  directly  formed  from  |>atronymics,&nd  every 
j«itn>nyiiiic  implies  an  Epon3Tn.  So  we  are  told  that  the 
Picls  calleil  thumaelves  Cniithneach,  and  that  their  Eponym 
was  Criiithne.  Of  the  Gaelic  clans  and  their  Eponyms  I 
have  already  spoken.  In  short,  wherever  there  was  a  elan 
there  was  an  Eponjin,  or  founder,  whether  real  or  legendary, 
of  tliat  clan. 

To  this  original  chief  or  gfnarch,  the  nearest  in  blood  was 
the  natural  successor.  This  nearest  pcraon  was  generally  the 
eldest  son  of  the  eldest  branch.  Disputes,  indeed,  long 
prevailed  as  to  the  course  which  should  Iw  pursued  when  the 
eldest  son  pre-deceased  his  father,  btit  left  a  son  surviving 
him.  In  such  circumstances,  it  was  doubtful  whether  the  son 
<d  the  deceased  elder  brother  or  the  living  younger  brother 
was  nearer  to  the  Epooyni.  In  ^nnany  this  perplexing 
question  was,  in  the  10th  century,  in  the  reign  of  Otho  I., 
determineil,^  "inter  ffUuliatores"  that  Li,  by  the  conclnsivo 
method  of  trial  by  battle.  In  political  atfairs,  however, 
such  a  decision  \a  not  often  accepted  6A  final.  Even  in  our 
own  history,  the  Wara  of  the  Roses  attest  the  fierceness  of 
the  (jnarreLs  between  the  representatives  of  the  elder  and  of 
the  younger  generation  Yet,  in  that  struggle,  and  even 
two  centuries  afterwards,  at  the  time  of  the  Revolution,  no 
person  wished  to  go  out  of  the  royal  line.  For,  in  a  large 
community,  the  dispute  was  not,  as  in  matters  of  private 
right,  between  individuals,  but  between  corporate  House- 
holds, or  even  between  clans.     Little  regard  was  paid  in 


*  KviiiIjIv,  "  S«xo&«  In  EnglaDd,"  toL  i.,  p.  61. 

t  tb..  Appendix  A. 

1  Qrinua'a  "  Doutwfao  Redita  Alt,"  p.  471. 
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limes  of  dit&cuity  to  the  rights  of  the  eldor  or  the  ri^hta  rf 
the  yoiingbc.  It  WHO  not  the  interest  uf  the  indiviilual  fur 
which  men  vere  solicitous ;  they  sought  the  a.s.siu-ancc  that 
a  m&n  of  the  founder's  blood  sat  in  that  founder's  scat.  If 
only  the  founder's  kin  wns  represented,  it  was  little  matter 
vhat  particular  memher  of  that  kin  wa^  the  representative. 
Tims  all  the  difficulties  ahout  succession  arc  easily  explained 
when  it  is  undeRitood  that  the  standard  vras  proximity  to 
the  Eponyin  ;  and  that  proximity  was  usually  satisfiifd  by  a 
rpfcrence  to  the  corporate  House  or  kin,  and  not  to  the 
indivitlual  ht-ir. 

There  may,  however,  in  the  same  line  be  many  Eponjnnn. 
When,  from  any  cause,  a  mmi  breaks  away  from  his  own 
clan,  and  makes  a  fresh  start  elsewhere,  if  he  distinguish 
himself  in  any  conspicuous  way,  he  forms,  as  it  were,  a  new 
point  of  departure,  and  founds  a  new  clan  of  his  own.  Like 
Napoleon,  he  is  his  own  ancestor.  Thas,  Battos,  of  KyrenS, 
belonged  to  the  Minyan  family  of  the  Euphcmidw.*  That 
is,  he  was  descended  from  the  Eponym,  Euphemus,  one 
of  the  Argonauts  who  belonged  to  the  -gi-eat  clan  of  the 
Minyse.  Here  we  find  two  new  Eponjnna.  The  original 
Eponym  was  Minyas,  or,  perhaps.  Menu — the  Adam,  if  I 
may  .so  spe-ak,  of  the  Aryana.  Euphemus  foimded  a  clan 
among  his  kiiismen;  and,  many  generatitms  after  him, 
Battos  succeeded  in  repeating  the  process.  But  the  kingf 
of  Kyrenfi  were  alwaj's  known  as  Battiadie,  and,  except  on 
special  occasions,  would  not  be  called  Euphemids,  nmch  less 
lUnyie.  So,  too.  Alexander  the  Great  traced  his  descent  to 
Fcrdikkafl,  who  claimedj  to  be  a  Temenid  from  Argos  ;  and 
the  Temenida3  were  a  branch  of  the  Herakleida;.  Had 
Alexander  founded  a  dynasty,  he  wouUl  probably  have 
become  in  his  turn  a  great  Eponym ;  and  the  Herakleids, 

•  H«»Klotiia,  iv.,  IfiO. 
t  Ucnidotui,  viii.,  137> 
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the  'iVuic-nids,  ajid  the  FerdikkitU  would  all  have  been 
iiurgv-d  in  hid  ali^iurbiug  renown. 


§  2.  There  are  three  possible  waj-s  in  which  consanf^nity  ^"^"*'!'j, 
m  .J  bj  tracfd.  One  Ls,  throu'jli  the  fdtlier  alone  ;  the  second  Ar^in 
16,  thruujjh  tlie  uiuthc-r  alono  ;  the  third  is.  through  both  the  Agti 
fath.^  and  the  inuthcr.  Again,  the  line  so  traced  may,  in 
each  of  those  cases,  be  the  male  Hnc  or  the  fcnialo  line,  or 
both  till!  maiti  and  fi-mali;.  Of  these  fctnus,  Oie  last  i«  that 
witli  which,  under  the  name  of  cognation,  in  modem  times, 
and  aiaoug  races  of  Eiinjpean  duscent,  we  are  faniillur. 
The  nooond  form,  that  of  uterine  succession,  still  prevails 
among  many  rif  the  li-.ss  advanei-d  races.  With  tln-st-  two 
foniis  I  am  not  now  concerned.  The  former  belongs  to  the 
history'  of  law ;  the  latter  is,  at  least  at  the  present  time, 
peculiar  to  races  difierent  from  our  own.  It  is  to  the  Brst 
fonn^nr,  rather,  to  a  hranoh  of  it — that  I  desirn  to  call 
attention.  This  form  at  one  time  prevailed  among  aJI  tho' 
Aryan  nation^),  and,  from  ite  name  in  Roman  law,  is  usually 
called  ngnation.  Agnation,  as  dlstinguLshcd  from  cognation, 
means  relatiiinship  through  the  male  line  only.  It  traees 
thnju'jh  the  fattiui-  i.ljue  ;  and  it  traces  thruu;»h  his  sous, 
and  not  through  his  daughti'rs.  A  man's  brother's  son,  for 
example,  is  his  agnate;  his  sister's  son,  or  his  mother's 
brother,  is  his  cognate.  In  an  a^jnatic  system,  therefoi-e.  the 
ilusci'udants — male  or  female — of  a  sister  were  not  related 
to  the  brother  (jr  hia  depcendants.  In  like  manner,  two 
half-biothers  by  Uu^  Haiuc  father  were  an  fully  agnates  to 
each  other  as  if  they  were  of  the  whole  blooil ;  but  two  half- 
brothers  by  the  same  mother  were  not  related  to  uach  other 
at  all.  Thus  the  agnates  were  properly  a  part  of  the 
foignati'ft,  although,  when  tlie  woiiJa  are  contrastL-d,  the  cna 
denotes  kin-sliip  through  males,  the  other  khwhip  thnrngh 
females.     Ilui  wluic  agnation  hail  much,  narrower  lii 
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tlian  Ukwo  which  our  iiioilern  notions  assign  to  kinship,  it, 
in  one  respect,  exceeded  those  limits.  An  adopted  son  was, 
for  all  purposes,  deemed  to  have  been  naturaUy  boru  in  the 
Hnoaehold  that  ho  entered.  Consequently,  an  adopted  son, 
although  we  should  not  regard  hini  even  as  a  cognate,  was 
always  considered  as  an  agnate  of  his  new  family. 

It  b  easy  to  accuinulatu  evidence  to  show  the  prevalence 
of  agnation  among  tho  nations  of  the  Aryan  raca  Although, 
at  H  later  [wriod  of  the  hi.story  of  each  of  these  nations,  the 
more  liberal  principle  of  cognation  has  been  uhtaUished,  yet' 
in  the  earlier  stages  of  their  development,  agnation  was 
universal.  Everywhere  we  find  the  descent  from  a  common 
male  ancewtor.  the  succession  of  males,  the  exeluslon — some- 
times absolute,  sometimes  relative — of  females  from  tho 
inheritance.  It  is  remarkable  that,  in  the  folk-lore*  of  all 
the  Aiyan  nations,  the  Mouse  Spirit  is  always  masculine. 
In  the  iniiiionse  aKKemblage  of  spirits  that,  in  the  imagina- 
tion of  archaic  men,  peopled  earth  and  sea  and  sky.  tho 
division  of  the  sexes  is  usually  observed.  But  it  was  not  so 
with  the  House  and  its  precinct.  We  read  of  Oreads,  and 
Drjrads,  and  Naiads,  liesides  the  goils  and  the  goddesses  of 
Olympus;  but  we  never  hear  of  an  Uika<l.  It  was  to  his 
father's  spirit,  and  not  to  his  mother's,  that  the  Aryan  man 
offered  sacrifice.  It  wom  his  father's  spirit,  not  his  mother's, 
that  nil«Hl  over  the  Household  ;  Jn.st  as,  in  life,  it  was  his 
father,  and  not  his  mother,  that  was  that  Household's 
Bcknowleilgcfd  head.  We  read,  too,  of  disputes  as  to 
succession  Iwtwecn  the  sons  of  deceased  elder  brothers  and 
their  paternal  uncles;  hul  we  never  hear  of  such  disputes 
where  the  paternal  aunt  or  the  maternal  uncle  is  a  party. 
Even  whore  daughters  are  ailmittcd  to  the  succession,  there 
is  a  tone  of  ajwlogy  for  what  is  clearly  an  innovation,  oriho 
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>inpnitiiise  at  a  inaiTiage  witli  tho  next  agnate  m  rpcjiiirnd. 
"  In  llinJu  law,"  says  Sir  Henry  Maine,*  "  which  is  satu- 
raUTA  with  Itie  pnnnLive  notion  of  family  depeuilency, 
kinship  ia  entirely  a^iatic ;  and  I  am  informed  that,  in 
HinJii  genealoj^itis,  the-  names  of  women  are  gt-nei'aUy 
omitted  altogether."  At  Athens,  Demosthenesf  cites  the 
Uw,  wliicli  providea  that,  in  case  of  intestacy  and  failure  of 
issue,  the  property  shall  ^*o — firs-t,  to  the  father's  next  of  kin, 
as  far  the  cliildrcn  of  cousins,  "  and  males,  and  tho  children 
of  males  stiall  have  preference  if  they  are  from  the  same 
ancestom,  even  though  in  tlejji-ee  farther  removed."  Second, 
failing  tho  paternal  relative^!,  the  mother's  next  of  kin  to  the 
same  limit  suceeeda.  Finally,  failing  both  these,  the  succes- 
sion goes  to  the  clansmen  of  tho  father. 

For  the  Roman  law,  it  is  enough  to  cite  the  words  of  the 
Twelve  Tables,  "  Si  iuttatato  moritur  cul  suua  lieres  nee 
escib  ajgnatus  proximus  familiam  habeto."  ^o,  too,  among 
the  Teutons.*  tho  words  of  tlio  Salic  law  may  be  taken  as 
repr*;senting  that  of  all  the  other  nations,  "De  terra  Salica 
nulla  poi-tio  hereditatis  muHeri  vcniat."  It  b  noteworthy 
that,  in  Germany  proper,  this  restriction  applied  only  to  the 
"  alod,"  or  hereditary  property.  In  all  other  kinds  of 
property,  the  daughters  inherited  with  the  sons,  share  and 
share  alike.  Among  the  Norsemen,  however,  even  this 
relaxation  from  the  rigour  of  the  old  rule  found  no  favour. 
In  Scandinavia  and,  as  it  seems,  in  old  Fricaland,  tho 
universal  maxim  was,  without  any  qualification — "  The 
man  goes  to  the  inheritance ;  t!ie  woman  from  it."  Tn  the 
Sclavonic  house  communities  of  the  present  day,§  the 
wonmn  is  always  under  ward,  and  is  entitled,  not  to  the 
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inheritance,  Iwt  fco  receive  a  rlower.  So  it  waa  also  with 
the  Keltic  nations.  The  Welsh  laws*  declare  tluit  "a 
woman  is  not  to  have  patriniouy."  We  meet  wiUi  etwilar 
provisions  in  the  Brelion-f  laws.  It  is  not  yet  fifty  years 
Kince  the  last  tmce  uf  thij^  venerable  principle,  that  rule  of 
inheritance  which  excluded  the  half-blood,  waa  removed 
from  the  law  of  England.  Ori^nallyJ  thi»  rule,  6a  it  was 
known  in  Normaady,  was  limited  to  the  case  of  uterine 
brothers.  But  by  a  subsequent  mistaken  extension,  at  a 
time  when  the-  reason  on  which  it  rested  hod  been 
forgotten,  ii'waa  applied  to  all  half-brothers,  without 
distinction  ;  and- philosophic  lawj'ers  racked  thuir  brains  for 
reasons  to  vindicate  the  wisdom  of  a  mlt;  of  whieli  history 
alone  fumujhed  the  true  explauatiuu. 

§  3.  The  universality  of  aviation  among  the  Arj'an 
nations  has  not  been  undisputed.  Certain  facts  have  I>et>n 
supposed  to  contradict  this  rulc^  or  at  least  to  indicate  an 
earlier  and  a  different  state  of  society.  Of  these  facts,  the 
niobt  noteworthy  is  the  case  of  the  Picts.  Caj8ar§  descrilK-iS 
a  system  of  polyandr>'.gonerallyajnong  brothers, as  existing 
among  the  inland  tribes  of  Britain.  A  later  historian,  Dio, 
attributes  a  similar  custom  to  the  Caledonians  and  Ma«tte, 
that  iw.  the  Picts  uf  Scutlajid.  Bt'de[|  Li-IIh  us  that  the  PIcta 
of  his  day  were  accu.'^tomed,  in  cases  of  doubt,  to  elect  their 
king  from  the  female  line  of  the  royal  house,  and  not  from 
the  male  line.  Other  ancient  authors  also  notice  this  Pictish 
right  of  succession  on  the  female  side.  In  the  list,  too,  of 
the  Fictish  kings,  brothers,  sons  of  the  same  father,  often 

•  "Abc.  Uwiof  Wales."  vol  i.,  p.  175. 
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Boccccd  each  other ;  hut  there  is  no  imrtAncc  thronghont  the 
whult!  pt-ritxl  of  tlie  Pititish  kingdom  of  a  son  succeeding  his 
father.  It  i»  a,llL'gcd  that  thia  form  of  Bucceesion  is  the 
natural  nsult  of  such  a  system  as  that  which  Ceesar 
descrihes,  and  that  it  is  always  found  whore  polyandry 
exists.  There  is  aL^o  a  statement  of  Polybios  *  that  three 
or  four  Spartan  hrothere  liad  often  one  and  the  same  wife, 
"the  ptttonial  land  being  just  sufficient  to  furnish  contribu- 
tions for  all  to  the  public  uMf*i,  and  thus  to  keep  alive  the 
clti/,eii-ri<^lits  of  all  tlie  sons."  Several  passages,  too,  have 
been  collect^*!  from  the  old  limdu  writings  that  allude,  or 
appear  to  allude  to  a  sirmUr  practice.  But.  polyandry  is 
inconsistent  with  ajination,  and  i8  the  foundation  of  that 
widely  dJirereut  sj'stem  of  relationship  which  tracwj  descent 
through  the  mother  and  not  ttirough  the-  father.-  There  is, 
therefore,  evidence  that  among' 'some  Aryan' tribes  agnation 
did  not  exist,  or,  at  all  oventa,  dui-ing  one  period  of  their 
hist<>ry  did  not  exist. 

Uterine  succession — that  is,  succession  through  the  mother 
alone — is  contrasted  not  only  with  agnation,  but  with 
cognation.  It  (lifFers  both  fnmi  the  oarlicr  and  more  rigid 
form  of  agnation,  and  from  that  later  form  of  it  under 
which  daughters  were,  in  default  of  male  heirs,  allowed  to 
succeed  to  their  father's  inheritance.  It  differs  also  from 
cognation,  that  is,  from  the  modem  mode  of  including  as 
relations  all  the  kin,  whether  male  or  ft-male,  of  bitth  the 
parents  alike.  It  ignores  kinship  tlirough  the  father,  just  as 
agnation  ignores  kiaship  through  the  mother.  For  the 
proof,  therefore,  of  this  principle,  it  b  not  enough  to  show 
succession  through  the  mother,  for  sufeli  succeitsion  is  con- 
sistent with  cognation.  The  further  negative  must  be 
proved,  that  succession  did  not  take  place  through  the 
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father,  or,  at  all  I'vi-iits,  tlint  Iti  [imltiets  of  suereasion  llio 
matemaJ  line  was  preferred  to  the  paternal  line.  If,  then, 
Mr.  Mclennan's  cunt«ntioii*  Vie  tnie — wlydi,  however,  I  bjr 
no  means  admit — ^that  the  kiaship  of  the  "  Eumenides  "  is 
latLT  than  the  kinship  of  the  Iliad,  this  fact  ihx-s  not  even 
tt-nd  to  prove  the  existence  in  early  Greece  of  uterine 
Biiccession.  It  wovihl  be,  indeed,  &  very  remarkahle  fact,  if 
Mr.  McLennan  could  prove  that  the  blood  firtid  in  the  time 
of  Homerj*  extended  to  itlatives  on  the  female  side.  But 
even  if  it  did  so  extend,  we  know  that  it  also  included  Iho 
agnateis.  If  the  universality  of  auch  an  extonKiiin  could 
be  established,  it  might  affect  nur  views  as  to  the  relative 
priority  of  agnation  and  of  Cijgnfition,  hut  it  would  not 
prove  that  cognation  was  a  develupiueut  of  a  puIyau4lrous 
system.  Although,  in  theory  at  leant,  uterine  sucu'KKion 
does  not  necessarily  depend  upon  jKjlyandr}',  it  is  certain 
that  neither  n^iiation  nor  cognation  can  exist  without 
marria^.  Marriage,  indeed,  Ls  of  itttelt'  insiitHcicnt  to 
account  for  agnation,  and  the  explanation  of  that  pheno- 
menon must  be  souf^ht  in  the  worship  of  the  House  Spirit. 
According  to  the  principles  uf  that  religion,  kinship  wq« 
efitablifthed,  not  necessarily  between  the  deseendents  of  the 
Buno  couple,  but  between  one  sex  of  such  de»ccndent«. 
Miual  or  constructive,  traced  through  pentons  of  that  same 
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t  Tlepolemoa,  a  Ucmhleid.  klUcil  liis  mothn-'a  hrolber,  IJItymnios,  and 
«ra«,  oonieqaviitl;,  oMii^vd  {/!.,  ii,,  Ctii>)  to  fly,  "  W  the  utli«r  toni  and 
{fnuidBons  of  tlic  might}?  Ili-rakK-s  Unratcuri)  iiim."  It  ia  duI  raey  st 
finit  to  see  wh&t  coucern  tliti  I(«rAk1(;i<)s  1ih>1  wilti  a  tnort  coouvctina  l>y 
inuTUga.  Bui  h  tho  Uornklviiliu  wero  ■  Kjuirulv  pv'>|)](.',  thay  wnM  Iibvb 
named  among  Ukodm^Itm,  bnl  in  dUTercnt  clkua.  Likyinnin*,  tliiTcforc^ 
would  bAva  bocn  ■  Ilvraklvii),  niiU  tun  aTvn}(t>r  ut  MihhI  wunltl,  of  connw, 
bavc  beeo  vu'tr  i/ivrai  n  /Jiqc  UpaKKtjtUit.  Mr.  McLeunan  describes 
LikymiuciB  aa  tlie  tjrutlier  (ratber,  tliu  illegitiiuate  Vrotlier)  of  Alktixu*. 
the  mutber  ot  'Hernitlta.  Hut  thia  stateiuunt  nsts  on  tbc  authurit}'  uf 
lat«r  whtcn.    Boaiei  duus  uut  makti  it. 
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»x.  But  this  iiligiun.  in  wliicli  inarriiigo  furun'il  ono  of 
ita  tuQut  iiuiKirtaiit  ritv^f,  v/oa,  an  wc  havn  ist;ui,  uf  tiie  verv 
essencu  of  archaic  Ai'yaa  Bociciy.  It  is.  titvn'fiirv,  ilifliculb 
to  admit,  unless  in  some  c-xci'ptional  cJix-uuisUintKs,  the 
exiBt4?iico  aniLug  any  Aryan  populatiuD  af  a  cuntradictory 
ByBteu>. 

So  far  tui  my  ]irL>si*nt  inquiry  m  cdncomeil,  it  in  of  littlo 
moment  whether  at  some  remote  time  the  pragt*nitor»  of  tho 
Aryans  were,  or  wore  not,  poly  and  nms.  It  is  with  tho 
Ajyans  theiiist^lven.  ns  they  are  actually  known  to  r.s,  that  I 
have  to  deal.  Within  the  time  of  whicli  any  rbcord  of  them 
exists,  they  have  been  monognmuus.  Marrinye  was  ait 
institution  of  the  race  iK-forc  its  dinperKJun.  It  is  at  that 
puint,  at  the  elan  life  un  the  hniiks  nf  the  0.\ii».  as  compara- 
tive philology  reveabi  it  to  w,  that  I  pau^e.  What  may 
h&ve  been  the  previous  history  of  tlio  race  I  cannot  tell. 
Some  histoi-y  <ioubtle8s  there  was,  but  we  have  at  present 
no  certain  moatis  of  tracing  it.  For  my  purpose,  tlierefore, 
I  may  accept  marriajje,  and  rec{fKuize<l  (wteruity.auddesoent 
through  tnthi-n>,  as  ultitiiate  facts.  All  that  I  have  hei'O 
written  might  well  stand,  although  at  son^e  distant  time  our 
institutions  were  in  a  much  lower  stAtc  of  develnpnient  than 
that  which  I  have  assumed.  We  are  not  attsolved  from  the 
the  necessity  of  the  study  of  l«oth  tlie  body  and  the  mind  of 
the  Arj'an  man  because  his  ultimate  progenitor  may  liave 
have  been  an  AsciJian  ;  anrl  we  must  trace  the  history  of 
Aryan  institutions,  even  though  they  uiay  have  originated 
in  Aflcidian  Imliits.  I  do  not  desire  tw  enter  into  any 
controver-sy  on  the  subject  of  primitive  marriage.  Yet,  I 
will  say  tha,t  we  ought  not,  without  verj-  conclusivu  proof,  to 
accept  a  h^liotheau  that  agnation  is  inendy  a  development 
of  polyandry.  I  venture  to  think  that,  beyond  someingeni- 
OUH  eoiijeeturiw,  nu  evidence  has  on  this  subji^ct  Itt'on  hitherto 
adduced;  and  that  the  dtflerence  between  the  two  systems, 
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the  o^e  arising  from  hionogamy,  and  the  otlior  from 
poh'Andn',  i»  funtlaincntal.  I  may  aiM  timt  tliis  hypothesU 
moruly  asaumos  that  kinship  thnniyli  thu  mother  gave  rise 
to,  or  at  least  preceded,  kinohip  thn>u^h  tlie^  failier ;  but  it 
doee  not  explain  why  kinship  tliruiigh  thf  fathiT  was  limite*! 
to  males,  or  why  this  limited  form  preceded  instead  of 
following  the  more  general  form  under  wldoli  daughters 
were  first  aduitt^-d  in  the  absence  of  sons,  and  ultimately 
admitted  upon  an  equal  footing.  But  these  cjnestions  are, 
as  we  shall  presently  see,  answered  by  the  theory  of  House- 
worship. 

When  wo  examine  the  pixMifs  upon  which  we  ore  required 
to  believe  in  Arj-aii  polj-andry,  there  apptars  little  reason  to 
alter  the  eonelusiun  tu  V'hieh  geni'ial  reaiioniiig  has  led  ua. 
Small  reliance  can  be  placed  upon  the  practice  of  a  country 
80  exceptional  as  Sjmita,  even  if  the  evidence  for  that 
practice  were  wholly  free  fi*om  doubt.  The  paaaagos  from 
the  Indian  writings,  in  sutiie  instances  at  least,  censure  tho 
acte  in  question  as  a  scandalous  breach  of  public  morality. 
Those  passages  in  Menu  that  relate  to  the  duty  of  the 
childless  hushond's  breather,  depend,  as  we  shall  presently 
BCC,  upon  a  wholly  dirt»n-iit,  principle.  Thei-e  remains,  then, 
only  the  caw  of  the  Picts;  So  doulttful  a  case  will  scarcely  be 
supposed  to  be  sufKcient  to  contradict  the  unanimous 
testimony  of  ancient  writcre,  and  the  still  stronger,  though 
silent,  witne.ss  of  national  customs  and  institutions.  It  may 
have  been  that,  ua  Mr.  Skene  snpiHwcs.  CVsar  and  Din  were 
mistaken  or  misinformed.  It  may  have  heen  that  Cie»ar*s 
information  applied  to  some  atKiriginal  triljcs,  and  not  to 
Kelts.  Certainly  Tacitus  knew  nothing  of  the  custom 
which  Cecusar  de^^cribed,  and  the  evidence  as  to  tlie  succession 
does  not  go  teyond  the  case  of  the  royal  family.  Even  if 
we  admit  the  fai.'ts,  it  is  reasonable  tu  NUppose  that,  in  nil 
the  cases,  whether  iji  Sparta,  or  in  India,  or  in  Britain,  local 
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circunistauces  such  as  the  pressure  of  population,  and  perhaps 
the  example  in  souio  eaaca  of  Turanian  neighbours,  niay 
have  iniluced  certain  tribes  to  deviate  from  their  ancestral 
customs.  In  such  circumstancfw,*  acts  are  often  alleged  to 
have  W'ftn  done  in  pursuance  of  immemorial  custom,  when, 
in  truth,  the  origin  of  the  practice  can  be  proved  to  be  of 
Teiy  recent  »lat«. 

As  to  the  peculiarity  of  the  roj-al  Kuccession,  "we  know 
how  reailily,  i-specially  in  the  case  of  great  men,  accident 
is  converted  into  a  cu^m,  and  a  theorj-  is  supplied  to 
explain  that  custom.  Tlius  the  Mogliul  EmperorSii* 
although  they  were  Mohaiinnetlans,  were  not  circum- 
-ciscil;  and  the  belief  was  penerally  accepted  that  thero 
.waa  a  law  of  the  House  of  Timour  that  no  person  with  any 
mutilation  should'  sit  upon  his  throna  No  such  law 
ever  existed,  and  it  is  known  that  the  custom  originated 
in  a  mere  acciiiint.  When,  howifiver,  it  was  once  established. 
it  prevaiM  uren  against  the  general  rule  of  their  religion. 
But  this  exceptional  case  does  not  prove  either  that  the 
jhulfl  were  not  Mohainnie<lana,  or  that  circumcision  was 
not  an  ordinandi  of  the  Muliainniedan  creed.  So,  too,  the 
peculiarity  of  the  British  succeB-sJon,  whatever  its  origin  may 
have  been,  doe.^  not  disprove  the  general  prevalence  in  that 
3ple  of  agnation. 


§  4.  Assuming  the  principles  of  Eponyniy  and  of  Tiwpnii- 
agnation— that  is,  a.ssuming  descent  from  a  common  male  EjHjuamy. 
ancestor,  and  the  limitation  to  males  through  the  male  line 
of  the  resulting  relatimi — we  havD  yet  to  tAke  into  account 
another  influence.  The  lines  of  descent  arc  marked  out  as 
1  have  descril^l  them,  but  further  provision  is  necessary  to 
keep    them    distinct.       That    provision    is    found   in  the 

•  See  Sir  H.  S.  Mnincs  "Vill.  Comin.,"  p.  17. 
t  .jao  Ksya'a  "Sepoy  Wkr, "  vol.  li.,  p.  6ti& 
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priiiciplf  of  exdgaiiijk'.  It  cannot  he  supposed  that,  in  any 
Aiy&D  UouH-'hold,  so  import&nt  &  dtitr  aa  thn  i^-Icction  of 
the  motlier  of  the  future  House  Father  would  he  left  to 
chance.  Two  fundamental  rul«s — one  positive,  the  oth<T 
ne^tive — it^f^iUat-ctl  the  hridcgn  pom's  ehuin*.  He  must 
marr^'  a  dau^diter  of  his  own  people:  He  must  not  many  a 
woman  of  hbt  own  kin.  Tlie  race  on  the  unu  Ride,  and  hia 
own  name  on  the  other  side,  marked  the  limits  of  his 
gelectiot..  In  dtlier  wonls,  thu  law  of  ummngtr  was  Lhiit 
every  man  should  take  his  wife  from  some  co^ate  claii. 
This  law  tnvoIve8  two  propositions.  All  marriages  must 
take  place  within  the  people.  No  marringc  must  take  plate 
within  the  kin.  As  to  the  larger  divisiun.  endogamy  was 
the  rule  ;  as  to  tliu  suialU-r  division,  exogamy  pfevaiknl. 
To  the  rule  of  endogamy  an  exception  was  mado  in  favour 
of  thoHe  communities  between  which  an  alliance  waJBi 
established,  ami  the  right  of  intermarriage  was,  by  special] 
favour,  concede*!.  But.  as  reganls  t-xogamy,  the  rule,  ab 
least  in  the  pure  clans,  was  imperative.  No  man  could 
lawfully  marry  a  woman  who  bore  his  name. 

The  first  iwrtion  of  these  rules  can  be  readily  proved. 
In.  India.*  it  is  a  universal  law  that  no  legitimate  marriage^ 
can  take  place  between  members  of  two  entirely  diHerent 
cwtcs  or  tribes.  Menii,-f-  in  a  passage  I  have  already  cited, 
indicates  the  reason  of  this  nde.  It  is  thu  duty  of  Uie 
wife  to  prepare  thu  proper  sacrifices  an<l  oblations,  but 
neither  gods  nor  Manes  will  eat  ufierlngs  that  have  been 
defihtd  by  a  strangirr's  hand.  At  Athens,  the  law,  at  least 
in  it«  later  history,  was  eijually  imperative.  Those  only 
were  Athenians*  who  were  boi-n  from  two  Athenians.  If  an 
alien  lived  as  a  husband  with  an  Athenian  woman,  he  was 


•  Mr.  Lyall,  "  Fort.  Rav.,"  No.  ISl.  N.  S.,  p.  101. 

+  fiupra.  p.  87. 

t  I'IuUkIi,  •■  FmklM."    Becker's  "  Chmridee,"  p.  477. 
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linhle  to  lip  fioM  a»  a  slavR,  and  to  Tiave  his  property  con- 
^acm*^."  If  an  Athenian  lived  with  a  foreign  woman,  sho 
waa  liable  to  the  like  proct'eiUngs,  and  he  to  a  penalty  of  a 
thousand  drachmie.  The  person,  too,  who  gives  a  foreign 
Woman  in  man-iagc  t*^  an  Athenian,  represtnting  hi-r  ob 
be)on*riiirr  to  liim^elf,  was  lialjlc  to  di.sfi'auchii^eineut  and  the 
omtiMCtttioQ  of  hi.s  property.  At  Kome  the  capacity  for  civil 
marriage "f"  was  restricted  to  either  a  Koiuan  citizen  or  a  Latin 
or  foreign  woman  who  had  received  the  ju«  cunnubii, 
Tacitus  J  f>kserve«  that  tlic  Gonnans  abstaint'd  from  nuirriagea 
with  foreign  nations.  (Jther  authorities  §  have  incidentally 
noticed  the  same  practice  among  tlie  Guthu  and  the  Saxons. 
Nor  1:4  the  prejudice,  amongst  ourselves,  against  a  foreign 
marriage  so  long  extinct  that  wc  can  have  umch  difliculty 
in  compnthonding  this  restriction.  The  proof  of  the  rule  as 
to  exogamyil  is  more  difficult,  The  words  of  Menu, If 
indeed,  are  precise.  "  She  who  is  not  dosct-nded  fi-om  his 
paternal  (or  maUtrnal)  aucentom  within  the  sixth  degree, 
and  who  is  not  known  by  his  family  namo  t^i  bo  of  the 
same  primitive  stock**  with  his  father  (or  mother),  is  eligible 
by  a  twice-born  man  for  nuptiaL;  and  holy  union."  The 
present  practice  of  the  pui-e  Indian  tribes  accord.s  with 
this  rule.  "  We  begin  to  appreciate,"  says  Mr.  Lyailj-H" 
"  tho   immense    influence   at   the   idea    of   kinsliip    upon 

*  See  tH«  t«xt  of  the  Uw  in  the  Ontion  agiui»t  Nowra. 

+  "(Jjuae,"  i.,  Sll. 

t  "  OermMiia,"  0.  4. 

S  SeeCftnciaai,  "  I'Ug.  BArli.,"  St.,  88. 

II  Writing  of  Ui«  Chincw.  Sir  inha  Vhvitt  filtatrvim  : — " M»rriag>  trt Wl<| 
nil  penana  uf  tba  wuno  Htiroiuiio  Iwitig  iiiilBwrnl.  UiU  rulv  mmt,  of  ooBnei 
include  ail  <le>ccadiat«  of  tho  mklc  bnuich  for  evor ;  onrl,  m  ia  to  vut  » 
population  tbcro  nm  not  a  grant  many  tnvjv  Uiui  utio  huwIriMl  Bunuinn* 
thnntghoQt  the  empire,  tho  cmlMuruaments  that  aHsc  frtiia  ao  strict  ■ 
Iaw  mnBt  be  couiudumbU." — "  Uiiua,"  vul.  i,,  p.  S26, 

f  ill.,  6. 

••  The  Hindu  wort!  ia  "gutram,"  btornliy  a  ouw-sUU. 

tt  "  Fort.  Rer.,"  ubi  tupra,  p.  102. 
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primitive  mimls,  whi-n  we  piTc-i.>ivf  Ili«t  widespreai)  aat 
nmnerow  daru  in  CV-utral  Xudia  aru-  Jiutiiing  else  but  gfi 
tardea  of  &ffinily,  including,  pcrliAfwt,  a  humli-cil  tliou&and 
persons  who  cannot  la^^'fldiy  iutenaarry."  But  although 
this  evidence  is,  .so  far  as  il  gut-'e,  ntnclusive,  it  is  tlie  only 
lUrrct  evidence  that  we  possess.  It  i&  by  this  one  example 
that  we  mnAt  rtM^nnstruot  the  custom  tm  it  probably  onco 
exi%ieil  throaghoat  the  Aiyan  world.  For  such  a  recon- 
Btmction  something  moix<  than  thtt  Indian  precedent  is 
rotjaired.  Some  explanation  tiliould  be  given  of  the  dis* 
appearance  of  the  rule  in  other  oonntriea.  Some  vestigea,* 
too,  however  faint,  uf  its  funiier  existence  in  some  at  leasfrj 
of  thoec  othor  ««iintries  should  be  t]"iu?ed.  Both  of  these 
conditiun.s  can.  I  think,  Ih;  fulfilled.  The  disappeaiance  of 
exogamy  is  probably  due  to  the  action  partly  of  the  SUte 
■ml  partly  of  the  Cliurch.  Wlien  a  State  is  fonuetl.  the 
rule  of  exogamy  is  not  likely  to  tind  tavoor.  It  tends  to 
create  and  to  maintain  internal  di%nsions.  which  it  is  the 
policy  of  the  State  to  ctface,  Afi  the  Gentile  lines  gradually 
dimppear,  so  the  iinpoi-tana;  of  the  nilu  diminishes,  until 
it  at  length  vanishes  because  nothing  is  left  for  its  opera- 
tion. The  Stat*i  alxwrbs  tJie  clans,  and  the  decay  of  the 
clans  invoU-es  the  decay  of  the  rule.  In  Cliristian  tiniem, 
too,  and  in  countries  whcio  the  action  of  the  political 
solvent  was  not  felt,  the  whole  <|ucstion  of  marriftge  fell 
into  the  hands  of  the  Church.  Tliuru  tliu  canons  eifacml 
the  rule.s  of  kin.  Cliristians,  inJced,  n^usfc  intcniian-y  with 
Christians;  but  within  the  Church  then-  vvre  uu  dans,  and 
there  was  no  symjmtby  with  clans.  The  whole  system  of 
the  Church,  like  that  of  the  State,  rested  upon  tlie  recogni- 
tion of  individual  action,  and  was  inconsistent  with 
corporate  morality. 

Several  traces  of  Uie  law  of  exogamy  may,  I  Uilnk,  be 
oUicrvcd,  although  I  must  acknowledge  that  Uicy  are  nt^t 
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Tpry  distinct.  Mi-.  Melrf-nnan,  in  his  "  Pnmitivo  MaKf'i^J^" 
with  much  ingenuity  urges  in  ita  favoin-  the  luan-iage 
ceremonies  indicative  of  capture,  and  tlie  legends  wliich 
pouit  in  the  same  direction.  I  cannot  poi-suadc  myself  to 
accept  liis  I'vid^mco,  or  hia  conclusions,  with  the  saute 
unwavering  faith  that  aiiiuiatL-s  Mr.  McLennaTv;-  and  I 
should  much  like  to  have  some  proof  of  the  np^-iation  of 
the  rule  at  a  later  period  than  that  to  which  he  Ht-ems  to 
refer.  I  will  add.  therefore,  a  few  exainpk-s  which  may, 
perhaps,  be  thought  to  have  some  relevancy.  Hero<lotu8* 
tells  us  that  the  Minyans,  who  had  iKsn  settled  in  Leninos, 
were  dnven  from  that  i.sland,  and  came  to  Sparta,  and 
sought  arlmission  there  on  the  ^Tound  of  a  common  ilcscent. 
The  claim  was  recognized,  and  the  newcomers  wero 
admitted  to  citizenship.  Tliereupon  "  the  Minyie  forth- 
with married  Spartan  wives,  and  gave  the  wives  whom 
they  had  married  in  Leninos  tfj  Sj»artan  husbanils.*'  Of 
course  the  truth  of  the  story  is,  for  our  present  purpose,  not 
material.  The  evidence  as  to  tlie  castom  is  good,  even  if 
there  had  been  neither  Minyn;  nor  Spartan.s.  But  it  is 
diHieult  to  acKoTint  fur  the  supposed  exchange,  and  I  have 
not  met  with  any  explanation  of  it.  To  mo  it  seems  a  case 
of  exogamy.  The  Minyro  M'ere  bound  to  marry  within 
their  people,  that  is.afti-r  their  ailoption  among  the  Laccdip- 
monians.  'Hieir  former  marriage-s  were  then*fore  void,  or, 
as  we  should  rather  say,  wera  voidable.  But  their  fonucr 
wives  were  in  their  mantis,  and  were  assumed  to  be,  whether 
by  adoption,  as  in  the  case  of  the  Indian  Meenas,-t-  or  other- 
wise, nieml«rs  of  their  kin.  It  was  thus  the  duty  of  tho 
Ifjnyie  to  marry, and  to  marry  I.Aceda'tnonian  wives;  while 
the  women  of  their  kin  were  in  their  turn  available  for 
marriagQ.  by  their  Spartan  cousins,    lu   Rome,  under  tlio 

•  iv.,  145. 

t  Sw  Mi.  Lyall,  "  Fort.  Rer.,"  So.  121,  K.S.,  p.  106. 
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.later  republic,  the  line  of  forbiiMen  degrees  was  dra^^*  at 
the  seventh  degree,  that  is,  marriage  iras  pruhibitcd  within 
the  liniitMof  the  fujHalio,ot,  as  it  was  then  calletl,  under  the 
more  extended  sense  given  to  it  in  t^e  I*i-a;tnrian  juria* 
iliction,  the  cojnatio.  It  is  not  improbable  that  V>y  this 
time  the  vo'jnatio  may  have  practically  superseded  the 
gen9,  although  the  latter  institution  lingered  for  many 
years  afterwards.  It  may  also  be  observed  that,  in  recalling 
the  names  of  those  Roman  matrons  of  whom  we  have 
knowledge,  we  do  not  find  any  that  bore  her  husband's 
Qentilc  name.  Cornelia  marries  a  Semproniu^,  FuU'ia.  an 
Anttjuiiis.  ralpuruia  a  Julius.  But  such  an  induction,  per 
fnmneratiimnn  tiimplurm,  ia  not  very  strong,  and  is 
always  exposed  to  its  characteristic  danger  of  the  contra- 
dictoty  instance.  It  would  be  very  difficult  to  catabliab 
conclusively  this  negative  proposition,  yet  in  the  absence  of 
better  eviilence  it  ought,  until  it  is  rebutted,  to  have  some 

Sveight.  Happily  there  is  direct  evidence  in  support  of 
these  prolmbilities,     Plutarch.t  writing  of    the  Komans, 

■"says  that  in   former  days  men   did    not    many  womei 
of  their  own  blood,  or  as  he  in  the  preceding  scntent 
calls  them,  kinswomen  {aoyytyloai:)^  aft    in  his   own  day 
iliey  did   not  marr^'  Uieir  aiinU  or  their  sisters ;  and  ho 
adds  that  it  was  long  before  they  consented  to  wed  with 

'  eoiwins.  Tacitus*  tells  us  that  the  Qennans  wore  usual! 
contented  each  with  a  single  wife,  except  in  the  case  of  a 
few  who,  on  account  of  their  nobility,  were  courted  for 
many  nuptials.  This  result  is  one  of  the  usual  consequences 
(if  stringent  marriagD  rules.  The  veiy  poor  clansmen^ 
cannot  procure  maiTiages  for  their  daughters ;  aud  the  rich 


*  Sea  Willcnu'i  "  Le  Droit  Public  ItomAin,"  p.  67,  note. 

t  *'  LDcostioius  RonuuioUi"  c.  6. 

:  "(:;enii»nU."c.  18. 
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clansmau  is  incessantly  iinportaned  to  take  a  portionless 
^rl.  if  only  nominally,  oiT  the  hands  of  a  piior  anil  pixtud 
neighbour.  Tluit  which  produces  this  result  among  the 
BAJpuLs  ul"  thirt  day  may,  in  a  similar  atat*;  of  society,  be 
r^anlwi  as  the  causii  of  the  like  effect  among  tlie  Germans 
in  the  days  of  TacitUH. 

There  i»,  however,  in  th»  matter  a  distinction  which  it  is 
material  to  note.  The  rule  of  exogamy  applied  only  to  the 
formation  of  a  new  Household.  \S1ien  a  Uoasehold  was 
already  establLshed,  a  ditfeient  principle  caino  into 
operation.  In  that  cane  the  object  was  to  maintain  the 
existing  House,  and  the  heir  succeeded  to  the  wife  as  a  part 
of  the  "  Familia."  It  was  a  case  of  inheritance,  and  not  of 
nian-ia^^e,  in  ihn  proper  sfiise  of  the  tenii.  Tbt;  Household 
mn.st  be  carried  on  ;  and  the  heir  .stood,  in  all  respects,  both 
as  regartlt  his  duties  and  hh  rightn,  in  the  place  of  hia 
prc<lecessor.  One  of  tlieso  duties  wa.s  to  raise  up  male 
Lssue  for  the  Hoxse  by  the  woman  who  had  been  specially 
appcjintwl  for  that  purprjse.  The  maniage  of  the  heir  with 
the  widow  did  not,  in  principle,  dilFer  from  the  Levir's 
commission.  Both  cases  were  conac<iuence.s  of  the 
oorporatt-  character  of  the  Household,  and  of  the  disregard 
for  the  individual  in  the  desue  to  promote  the  welfare  of 
the  general  l»ody.  A  wife  mast  be  chosen  from  a  dillerent 
clan;  but  the  rule,  when  properly  construed,  was  not 
inconsistent  with  tlte  other  rule  which  prescribed  the 
universal  succcHsion  of  the  heir.  The  same  principle 
applied  also  to  the  succession  of  the  heiress.  This  also  waA 
a  rule  of  inheritance ;  but  as  thu  fomier  case  Huggcsts  the 
Levirate,  so  this  case  suggests  the  reservation  of  the 
daughter's  son,  the  ffwyarpicovc.  The  heir  took  the  inlierit- 
anoe  as  it  stood,  with  all  itR  advantages  and  all  its  encum- 
brance-s.  His  duty  was  to  provide  the  Houao  with  a  son.who 
should  have  the  right  to  perform  the  aapra  and  the  means 
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of  performing  them.  AVhctlicr  the  woman  u-crL-  mmd  or 
widow  waa  nut  material.  Tu  the  one  caac  by  right  o£ 
Rclection,  in  tho  other  «ise  hy  riglit  of  Inrtb,  she  was  the 
proper  mother  <;f  the  desirwl  ^on.  In  Iier  case,  tliercforo,  it 
was  not  the  law^  of  uxogamy,  but  the  law  of  inhcritanc 
that  prevailed. 


T»i8tii»o»7      8  5.  It  13  not  difficult,  when  we  have  realized  the  nature 

of  AgDil-  "^ 

tioo.  of  an  archaic  Household,  to  account  for  the  prevalence  of 

the  sj'fitem  of  agnation.  Kinship  wns  bjised,  as  we  have 
aeen,  upon  a  tummumty  of  worship,  and,  not  necessarily 
upon  a  coninnmity  of  blood.  But  the  commxuiity  of 
worship  could  be  perpeti;ate<l  by  males  onl^'.  The  sacra 
were  oflTmin^rs  inaih?  Ui  ileeeased  Hi^use  Fathei-s ;  and  they 
could  be  perfunaed  by  sons,  whether  actual  or  constructive, 
and  by  no  other  persons.  U'  a  wiMimn  rtMiiainud  in  the 
Hou.sehold,  she  could  not  have  a  legitimate  child.  If  she 
hod  a  lej^timate  child,  she  nuist  have  pa.'i'WMl  into  another 
Huusehi'U,  and  another  wonihip.  No  female  wa.-*  counted 
in  the  series  of  descents,  becauHe  no  otferinj^  was  maile  to  a 
female  ancestor.  "  No  sacrifice,"  says  Menu,*  "  is  allowed 
to  women  apart  fi-om  their  husbands— no  religious  rite,  no 
fasting:  na  far  only  as  a  woman  hi»nnur3  her  loixl,  so  far 
sho  ia  exaltorl  in  heaven."  The  Hindii.f  at  stated  times; 
makes  his  offerings  to  his  father,  his  father's  father,  and  his 
father's  grandfather  ;  but  he  has  no  offering  for  hi-t  mother, 
or  his  mother's  father,  or  for  ary  jierson  in  the  maternal 
line.  It  was  ilio  House  Father,  too,  that  made  th< 
offerings,  and  not  his  wife  or  his  daughters.  None  but 
males  could  present  the  funeral  repast  to  the  Manes,  None 
but  males,  therefore,  could,  as  regards  each  other,  be  fellow 
partakers  of  the  cake,  or  follow  givers  of  the  water. 

•  v.,  155. 
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A^naiiun  was  a  conijequence  of  ttie  doctrine  of  House- 
worshiji  in  the  male  Une,  Btit  what  waa  tlie  cauro  of  that 
p&rticuiar  form  of  House-worship  ?  Adnutting  tho  worship 
of  the  House  Spirit,  why  was  that  spirit  always  a  male, 
and  never  a  female  ?  Why,  too,  was  tlie  celebration  of  his 
worship  always  limited  to  males  ?  Until  an  answer  can  be 
given  to  these  ([uestions,  our  explanation  of  the  subject, 
although  it  may  be  true  so  far  as  it  goes,  is  obviously 
incomplete.  Wtj  must  connect  oiir  tlteory  with  some 
principle  of  liuman  nature,  or  at  least  with  some  ultimate 
form  of  Aryan  belief.  I  do  not  entertain  any  such 
anibitiouA  design  as  that  of  establishing  a  natural  law  of 
religious  development.  All  that  I  shall  endeavour  to  do,  is 
to  carry  our  inquiries  a  step  further,  and  to  connect  this 
worship  of  males  with  a  certain  theory  of  arcli^c 
physiology. 

The  theory  to  which  I  refer  is  that  of  ^neratJon.  It  was, 
and  in  Kuine  cuiintrie»  still  is,  a  common  Ix-lief,  that  a  child 
proceeds  from  his  father  alone  ;  ami  that  the  mother  supplies 
to  it  nutriment  and  gives  it  birth,  but  nothing  more.  Many 
of  the  lower  racas*  hold  that  there  i.s  an  intimate  physical 
connection  between  father  and  child.  They  hold  Umt  what 
is  done  to  the  body  of  the  one  directly  affects  tlie  body  of 
the  other.  Hence,  they  infer  that  the  food,  or  the  exercise 
taken  by  the  father,  materially  affects  tho  health  of  the 
uulwrn,  or  newly -born  child.  WOien  a  child  is  )»om  among 
the-se  people,  the  father  is  always  subject  to  numerous  and 
Be\'ere  restrictions,  both  as  to  his  foo<l  and  his  conduct. 
Some  tribes  of  cannibals  have  been  knownf  to  procure  from 
their  own  wouien  children  by  their  prisoners,  and  to  bring 
np  these  children  for  the  shambles,  like  bullocks,  as  being 
the  fieah  and  blood  of  their  enemies.    Among  many  tribes^ 

•  Mr.  Tj-Wb  "  Early  Hiotory  of  Mankintl,"  p.  208. 
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in  various  parts  of  the  world,*  in  hoth  Americas,  in  the  W« 

Iudii?s,  in  West  Africa,  in  the  Efustem  Archipelago,  amoi 

the  Drnvidian  tribes  of  South  India,  id  parts  of  Easteinl 

Asia,  aiuouj;  the  Basque  population  of  Europe,  the  doctrine 

culminates  in  a  U«s  hoirihlr  I»nt  suffictcntly  grotcsriue  form 

— that  of  the  conviuU.     Of  this  custom,  it  i»  in  this  place 

enough  to  say,  in  the  words  of  the  widow  to  Sir  Hudibras, 

that,  undei*  it — 

■'ChiiiMMgotolMd, 
And  liti-io  in  tboir  lidiaa*  otead.** 

No  traces  iiF  any  siicli  ciisttnii  are  found,  wi  far  as  I  knnw. 
amung  any  Aryan  people.  But  although  the  Arj-ans  early 
abnndoned,  if  ever  they  entertained,  any  notion  of  a  direct 
plij'sical  coimcction  between  father  and  child,  they,  for  some 
purptises,  hold  tho  theory  of  paternal  generation  in  iU  full 
extent.  "  The  son  of  a  man,"  says  Mcnu,-f"  "  is  even  as 
himself ; "  and  his  daughter  "  is  closely  united  with  his  own 
soul."  The  same  authorityj  tells  us  that  "  the  woman  is  con- 
sidiTt-d,  in  law.  as  the  Held,  ami  the  man  as  tht-:  gi-ain." 
Euripides  unes  the  same  metaphor  when  he  makes  Orestes 
defend  bis  preference  of  bis  father's  claims  upon  his  duty  to 
those  of  his  moilier.  lu  tlie  "  Eunienidea,"  in  reference  to  the 
same  famous  case,  .4l!!schylos  discusses  the  question  at  large. 
Kl\*temneatra,  having  mumlered  her  husband.  Agamemnon,! 
ia  herself  slain  by  her  son,  Orestes,  as  the  avenger  of  bloo"l. 
This  conflict  of  natural  and  of  legal  duty  is  the  subject  of 
the  drama.  OresU*  Is  punsuwl  by  the  Furies,  and  is  ulti- 
mately tried  Ijefore  the  gods  at  the  Areopagus.  His  defence 
is,  that  his  mother  was  not  of  his  blood ;  and,  on  this  ground, 
judfiinient  is  given  in  Ids  favour.  PerhajM  JiL^itiuian  alludes 
to  thi-i  tlieorj'  when,  in  describing  certain  changes^  made  by 


S«e  Mr,  Tflor,  vK  mpm.  p.  900. 
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him  in  the  law  of  disherison,  which  placed  both  sexes  on  the 
same  footing,  he  somewhat  oBtentatioimly  assigns  as  the 
reason  of  hia  reform,  that  cacli  pai-ent  is  equally  concerned  in 
the  procreation  of  the  race.  This  theory,  therefore,  is  one 
nputi  wliich  large  lK)ditfs  uf  men  hnvo  fur  a^«  acUnl,  andittill 
habitually  act.  It  was  recognized  in  India,  in  Orcec©,,and 
proltalily  in  Rome.  If  we  do  not  tin  J  it  among  other  Arj'an 
nations,  iU  absence  i:^  readily  explained  by  the  scautine^  of 
our  evidence.  It  is,  in  thtwe  circuui^tancun,  no  unrea.sonable 
inference  to  conclude  that  this  tlicory  was  pai'tof  the  Ar^'an 
stock  of  iMjliefs.  Assuming,  then,  the  existence  of  this 
premise,  we  may  trace  the  course  of  thought  in  some  such 
direction  as  the  following : — A  male  was  the  fii-st  founder  of 
the  House.  His  descendents  have  "  the  nature  of  the  same 
blooc]  "  as  be.  They,  in  common,  possess  the  same  mystenous 
principle  of  life.  The  life-spark,  so  to  speak,  has  been  once 
kindled,  and  its  identity,  in  all  its  tranfimissions,  must  be 
preserved.  But  the  father  is  the  life-giver.  He  alono 
transmits  the  life-sjMirk  which,  from  his  father,  he  received. 
The  daughter  receives,  indeed,  the  principle  of  life,  but  she 
Cftnnot  transmit  it.  She  can,  at  most,  be  the  medium  for 
transmitting  another,  and  quite  ditierent,  life-spark.  None 
but  males  pa^i.'i^5^^.sod  this  capacity  of  trfln.»ffl\i-ssion.  None 
but  males,  therefore,  could  maintain  the  identity*  of  the 

'  "It  «pp«an  to  me,  hoverer,  at  least  opea  to  qoestioo,  whetlicr  the 
coatinuAtiou  oF  cxwUiace  in  the  peraon  uf  tliv  heir,  whidi  wa  duw  call  a 
ttction.  wa«  not,  in  efu-licr  time*,  ■ut«4l  m  a  •olenm  physical  troth.  It  i» 
ditE«ult  othcrwiw  to  anoouiit  for  the  hnuul  miuI  general  t«rn]»  in  which  thia 
continnatioD  ia  appealed  to  os  a  fact,  not  only  l>y  Raman  I&wyen,  but  by 
lavjrcra  of  other  countriea.     The  Hitidu  Uwyei*,  when  iliMnitwiiig  titc  right* 

I  of  aBOoeanon,  taetn  to  aaaert  the  pbyaical  identity  of  father  and  son,  uid 
alao  of  father  and  ilau^hter,  (|uite  as  strongly  ;  aiul,  vrlietiever  Uicy  hare  to 
deal  with  a  disputed  qnoation  of  succesaion,  treat  tbiii  identity  as  a  self- 
evid«nt  truth."— Jl/r.  Jtt/ilicf  Afarkhy't  KlmtmU  tff  Law,  «rf.  552.  So  alao, 
an  Afghan  poet,  oomplaioin^  of  liia  tnutorona  sons,  UTitea  : — "My  hand 

'  eould  rtaclt  tlwpi  aven  now- :    But   I  viU  not  d«atroy  my  ovo  BtiuL" — 

[.^pUuCme'a  CbuAii/,  vol.  i..  p.  38S. 
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original  life-principle,  or  could  perform  the  worship  of  which 
that  principle  was  the  centre.  Thus,  males  were  exclu- 
sively the  lineal  representatives  of  the  founder  of  the  kin ; 
and  as  collateral  kinship  means  only  the  fact  that  certain 
persons  are  alike  lineal  representatives  of  a  common  ancestor, 
it  follows  that  all  relationship,  whether  lineal  or  collateral, 
so  far  at  least  as  it  implied  the  possihility  of  celebrating^ 
tiie  House-worship  and  the  consequences  of  that  worship, 
was  confined  exclusively  to  males. 


CHArTEH   YII. 


THE  NEAR  KIN. 


1.  Between  tlic  equal  members  of  tlie  same  kin,  Nature  TbeAunatf 
placutl  an  ob\noua  distinction.  The  ilescendents  of  coniraon  CflatUw., 
anciwlors  anj  usuiUly  biuiif,'lit  mure  clowly  tugetlier  iu 
pruportiun  to  their  neai'ness  to  the  common  stock.  In 
ordinary  eircuntstanees  the  dosgendents  of  a  common  father 
have  atroQj^r  aa-iociations,  and  acknowled;;u  a  closer  tie, 
than  the  descondent*  of  a  common  grandfather ;  and  the 
descendents  of  a  common  grandL:Lther  than  the  descendenta 
of  tTiat  ijrarn  I  father's  jjrandEathor.  This  fueling  of  pi-oi)iii- 
quity  may  be  indefiniudy  strength eiieil  by  that  kind  of 
partnership,  with  uulimiUid  liability,  which  oppeai-s  in 
certain  foniw  of  archaic  society.  But  although  eom- 
miinity  of  pi-opei-ty  acts  as  a  powerful  cement  to  hohl 
together  a  relation  that  has  been  already  established,  it  is 
not  the  cause  of  the  union.  The  sentiment  of  conaanguinity 
exists  prior  to  it,  and  independently  of  it.  "Whether  the 
fauiily  partiiprsliip  Imj  prolonged,  or  whether  it  Unuinated 
in  the  death  of  the  iir.st  Hoiise  father,  or  even  before  that 
event,  the  custom  of  the  Arysn  race  has  always  recognized 
the  mutual  obli^fions  of  those  who  were  nearest  of  kin. 
The  associations  tlius  formed  were,  however,  mero  subdi- 
viaions  of  the  larjjer  body,  and  were  not  substantive 
instiiiiLionA.  They  had,  as  I  have  already  ftaid,  no  exclusive 
worship,  'llio  gens,  indeed,  had  its.  bpecial  ftacitt.  but  a 
familia,  as  such,  had  none.    There  was,  as  we  sliall  see,  a 
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difivrcuce  iu  tlic  cbaructer  of  th<j  olTfriiigs  made  to  the 
neai-er  and  to  tlic  more  remote  anccstui-s;  but  the  kiiirlrcd 
Ftnatcs  sccin  to  have  bccu  comprised  in  the  gcnciul  worship 
of  the  clan.  Tim  olTenngs  t<i  the  common  anct-stor  prol>ably 
were  takL'u  to  iiiduik-  all  liia  dcacendeuts  who  wt'iT  them- 
selves House  Fathers.  In  tliis  way  the  various  Bections  of 
the  kin  reciprocally  adored,  although  with  tht-  more  distant 
form  of  veneration,  their  i-espectivc  IIousi;  Spii-its. 

Tlie  typical  exauiple  of  this  division  of  the  clan, 
ae  of  so  many  other  of  our  early  in.stitutiun.s,  is  found 
in  India.  In  that  country  the  dcj^rces  of  kindred, 
as  I  have  alreatly  obser\'p<l,  were  detennined  by  the  nature 
of  the  sacred  rites  in  wliich  the  kinsmen  shnre-d.  Tlie 
nearer  relatives  offered  to  their  deceased  ancestore  the 
piiuf'i  or  saciificinl  cake,  Tlic  more  distant  relatives  made 
an  ottering  of  water.  The  former  are  called  "  Sapindas," 
or  penM>ji8  conoecled  by  tlie  cake.  Tlio  latter  nre  called 
"  Samanniiocafi,"  or  persons  connected  by  eiinal  oblations  of 
water.  The  relation*  f-f  the  Sapinda^  ceases  with  the 
seventh  person,  that  is,  with  the  sixth  degree  of  kindred. 
The  relation  of  the  Samanodocas  ends  only  when  their  birth 
and  their  family  name  are  no  lon^r  known.  The  Sapindaa 
Tiave  the  primary  righft"  of  inheritance  to  ailoceased  pi-rson; 
and  failing  tlic  tilapindas,  the  Samsnodocas  succeed.  In 
other  words,  all  th(»se  persons  are  Sapindoa  who  have  a 
common  great-grandfather  or  other  nearer  ascendent,  that 
is,  sec<jnd  cousins  ami  all  nearer  rtlativea.  All  those  jwn^ns 
aixj  Snmanodocas  who  have  a  common  great-great-grand- 
father, or  other  more  remote  ascendent,  that  is,  thii-d  cousins 
and  all  more  distant  relatives.  In  the  fonner  case,  the 
common  ancestor  who  marks  the  limit  is  the  father's  grand- 
father,    in  the  latter  case,  it  is  the  grandfather's  grand- 
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father.  Thus,  the  Prince  t»f  Wales  ami  the  Ex-Crown 
Priiire  of  HaiioviT  are  SnpiiKhiM,  Ijecause  thpy  trace 
descent  from  the  same  great-n^andfather  King  Oeorge  III.. 
but  their  chiMren  fall  into  the  wider  circle  of  Saaianudocaa 
or  more  iviuotc  kitismcn. 

A  like-  distinction,  although  wc  are  not  fully  acqiuiinted 
with  its  details,  existed  among  the  Persians.  The  Zend 
Avesta  inc identally  notices,  in  an  asecn<iing  scftli;,  four  clasi^ee 
of  society,  houses,  kins,  villages,  and  provinces.  Takingasthe 
social  unit  the  house,  and  omitting  (partly  in  the  alisence  nf 
furtlier  inftiruiatiun,and  pattly  a:*  dependent  probably  upon 
local  condition?)  the  provinces,  we  have  the  two  forms,  the 
less  and  the  greater,  the  zanttt,  or  kin,  and  the  ivik,  or 
village.  The  account  that  Herodotus*  gives  of  the  Peiiii&n 
social  BV*steni  cuiiHiius  this  view.  He  tells  us  that  there 
arc  many  v«»m  of  the  Persians,  and  he  enumerates  ten, 
"  Of  these,  the  Pasai-gadaj  (or  more  correctly  tlie  Paraagatla?) 
are  the  best ;  and  amongst  them  tliere  is  a  fp'jrpii,  the 
Acha;meDida*,  whence  the  kings  of  the  Persians  are  bom." 
It  thus  appears  that  the  Pei-sians  consisted  of  a  num1>ev  of 
clans  ;  that  these  largor  clnns  contflined  aub-elons  ;  that  the 
Greek  names  for  these  divisions  were  respectively,  ye  n  and 
ffMrftai ;  and  that  tlic  arrangement  seemed  to  Herodotus  to 
be  in  no  way  unusual,  or  to  call  for  any  special  observation. 

This  distinction  also  piwailed  in  Greece  and  in  Rome. 
The  Uiad't'  tells  us  that  the  warriors  of  old  Ume  fought 
marshalleil  in  their  ^v\u  and  their  ?f)-«r,i<t..  These  terms,  at  a 
later  perio<l  of  Athenian  poHtic-nl  history,  acquired  special 
meanings ;  but  when  used  of  the  primitive  order  of  Ikattle, 
they  are  genemlly  acknowledged  to  imply  cutiibinationa 
similar  to  those  known  to  have  in  the  like  cii-cu  in  stances 
exiated  elsewhere.    In  the   Odyssee*  we  meet  with  what 
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appears  to  be  a  similar  difilinction  expi-esscd  by  the  words 
i/j^Xot  on  the  one  side,  aiui  i.«»(yfijroi  rt  Irairt  on  the  other. 
In  Sparta  we  read  of  the  Korfm  and  the  w/^ai.  In  the  Attic 
uratui-s  the  ucai-er  i-elntivta  are  usually  called  liyxtirriic.  as 
opposed  to  iyyirtif.  tJometiuics*  tlie  contrasted  temis  are 
wvyyetht  and  ytrritrat.  At  Rome  the  Famtlia,  or  Oognatio, 
aa  in  later  tinier  it  \ra-s  called,  wa^  long  <listin^ished  from 
the  gens.  In  the  Twelve  Tablcs.f  as  we  have  alreatly  seen, 
the  dUtinciion  between  the  agnates  and  the  Gentiles 
appeals  as  shaiply  as  it  does  in  Menu,  t'lpian,  too,  in 
discussing^  t!ie  various  senses  in  which  at  different 
periotis  the  word  "Faniilia"  was  used,  expressly  notices 
this  division.  He  says  that  Familta  in  one  sense  included 
all  the  agnatcR,  end  in  another  sense  included  all  those  who 
"qiuisi  rt  funtif  qinMltim  ntrntoi-ia"  were  descended  from 
the  l)loo<I  of  t)te  same  nmiote  ancestor,  such  as  the  Julian 
gens. 

Among  the  northern  notions  a  similar  division  may  be 
ob8en"c<l.  Wc  know  fi-om  Ctcsar§  that  the  Germans 
occnpietl  theii-  lands  "  m^ruiuJnm  cogntitSones  genteeque." 
Wo  know  from  Tacitus ,  that  they  were  arranged  in 
battle  according  to  "famiiia  pittpinqiutiitfuque."  The 
difference  which  tho  gitat  Ronian  ^^TiLtrs  thus  depcrihed 
wan  expressed  by  tlie  Germans  theniselvL-s  in  thu  words, 
Hseg,  or  Sib,  and  Kin.  The  Norsemen,  while  they 
retained  the  woixl  kin.  appear  to  have  called  tlie  smfiUer 
divisions  fneudr.l  aad  to  have  specialized  the  word  sib,  or 
aif,  and  confinod  it  tn  relative  by  maitiage.  Among  the 
Slavs  the  name  for  the  "  FamUiu"  is  "Bractwo,"  a  form, 
api>arently,  of  fT<'^r^'>  "while  the  kin  or  clan  was,  at  least 


•  See  Grot«'«  **  BUt.  Orwce,"  vol.  iii^  y.  8&,  n. 
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in  the  old  language,*  called  llfxl.'f*  Among  the  K<Jtic 
nations  the  division  was  familiar.  I  have  already  cited 
the  passa^re  fi-om  Captain  Burt,  which  notices  this  division 
among  the  HighUndors  uf  Scotland.  Among  tht>  Welsh^ 
the  Ael(Kleu  appears  to  have  been  equivali^nt  to  the  Mii^, 
wliile  the  Kin,  or  Gentilt's,  were  calh-d  Poneddigion. 
Among  tht-  Irish,  the  "  Fine"  was  the  smaller  division,  and 
thi^e  who  possoil  ita  limits  were  included  in  the  "  clan," 
or  "  cinol." 

§  2.  Between  these  distinctions  thu»  existing  throughout  ttm 
the  Aryan  nations  there  are,  besides  the  mere  coincidence  in  tw^  tuc 
tlie  division  itself,  other  points  of  rt-aeinblancf.    Even  the  very  ^^^ 
names  of  tlie  Indian  classes  tind  tlieir  analogues  in  Kume  ^"*' 
and  in  Greece.     The  Sapindas  remind  us  of  the  Confarrei — 
the  comiHinioHit,  or  those  who  shared  the  holy  bread— and 
of  the  original  form  of  marriage  per  vonjarveatiuiiein.    The 
SamanodocftH  suggest   tlie  true  meaning  of  the  I'^y/iXaiwtc 
of  the  Greeks.    A  Greek  writer§  of  high  authority  tells  us 
tiiat  the  members  of  a  yi'-*K  were    called    ytr*^rni    and 
OftoyaXacrtc,  not  that  they  were  n-laU'd  by  hirih.  but  they 
were  so  called  Iron:  their  festal  assembly.      I  think  that 
the  true  meaning  of  i^ttayaXakrtt  in  tliis  pas-iflge  is  those  who 
offer  the  same  milk,  and  not  those  who  are  nourished  by  the 
same    milk.     The    latter    niraning   Is    inadmis-sible — firafc, 
becau-se  it  would  then  apply  only  to  brothers,  and  there 
is  no  reason  to  asnunio  any  such  limitation  ;  un  the  contrary, 
the   term   yittijTat    implies    much  more    distant  kinsmen. 

*  Mr.  Ralstun,  "Snn^Bof  Rnesia,"  p.  S.t. 

t  Thua.  in  r  rdctrnt  iinvcl,  we  rond  that  "Tb«  Hvuiie  (Bravtwo)  «£ 
Ualinnfeki  belong  to  tho  Rady  or  clan  of  Znilora. — Uttir  ftoM»,  p.  31. 

t  H<jl>crUoii'B  "ScotlAoJ  tinder  ber  E«rly  Kinj^*,''  vwl.  u.,  p.  SS5. 

§  'Oi  fiiTi)^oyTis  row  yirovc  UaXtiin-ru  yiiiirui  t,at  bfiuyaknuric, 
yifii  ftiv  uv  wiiuaiiKot^tCt  tn  H  rvc  tfvritav  Svru  irfmanyaptx/Afitroi, — 
/'ofliLf,  viii..  9,  in. 
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Second,  because  the  de^ees  uf  kinJrt'd  werecoiinle«l  tliroiigh 
the  malu  and  not  through  the  female  line.  Thtni,  btcaufie 
the  idea  of  relatiunship  Is  expressly  excluded,  and  the  name 
is  said  to  have  been  given  fV  rfn  vvralov.  Further, 
milk  was  a  common  offerinj^  both  with  Uie  Greeks  luid  the 
Italians.  TIius  the  otutyaXaKn^  con*espond  tu  the  Somono- 
docas,  just  83  the  Sapiodos  lind  their  equivalent  in  the 
Roman  "  Confarrei."  In  each  caso  a  like  relation  was 
exprass(^d  by  a  name  denoting  comnumity  of  oblation, 
althouj*h  in  one  country  the  oblation  was  of  wattr,  and 
in  the  other  it   was  of  milk. 

There  is,  however,  a  resemblance  between  the  practice 
of  the  various  Arj-an  nations  in  this  reepw.-t  far  more 
important  than  any  of  thtn^!  fainter  analogies.  In  all 
eases,  so  far  as  we  know  the  facts,  the  smalJer  divlBion 
merges  into  the  larger  at  the  fiamo  point  That  point  is 
the  sixth  degix'e  of  kindred.  The  sixth  degree  repro- 
aenta  second  cousins,  that  is,  those  persons  who  are 
descended  from  a  common  great-grandfather.  This  rule  is 
a  consequence  of  that  other  rule  under  which  iho  Hindu 
makes  his  ol^eri^g^,  nut  only  to  his  lallier,  but  to  }iis 
father's  father,  and  to  his  father's  (fraudfather.  An  to 
both  thcuK  rules,  the  Indian  evidence*  is  precise.  One 
kind  of  offering  is  made  to  the  three  intmediate  paternal 
ancestoi's ,  another  kind  of  ofl'cring  to  their  three  prede- 
cessors. To  this  distinction,  as  we  hare  seen,  the  i*ules  <d 
inheritance  correspond.  It  is  also  notewortliy  that  the 
Hindu  had  special  names  for  his  ancestors  up  to  his  great- 
grantifather,  but  not  beyond  him.  Thus  the  utfi-nng 
to  the  great-grandfather,  and  the  priority  of  the  second 
cousin  in  inlieritance,  went  together.  The  rule  at  Home 
was  similar.  I  liave  already  noticed  the  distinction 
as  to  the  right  of  inheritance  between  the  agnati 
■  Sea  Mao,  iu.,  216,  2S4  ;  tx,  J80,  187. 
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anil  tliL'  Gentiles ;  but  in  Roman  law*  the  agnates  were 
oounttid  up  to  the  sixth  degree — that  is  thoy  inelude«l 
all  the  male  descendenU  of  a  common  great-gniinlfather. 
In  later  times,  when  the  principle  of  cognation  saperscdod 
that  iif  agnation,  the  Prwt^jr,  acting  apparently  on  the 
principle  that  equity  follows  the  law,  countwl  the  dejfrees 
of  cognation  in  the  same  inanncr.  In  Atheas'f"  the  right 
of  collat<.TaI  descendents  ended  with  second  cousins,  that  is, 
the  ehil«Iri.'n  of  jrdi^K  nrni/iun-  wen?  tiw  »■»)-  "yx""'""f'  outside 
the  Mii'g.  Among  the  Teutonic  nations*  this  •'  ^-'ipzal,"  or 
hystem  of  relationship,  had  specific  nanifs  up  to  six 
degrees.  Tliese  name«  were  taken  fi-oni  the  hvju\  and  the 
jointA  of  the  ann  and  hand.  Ht-a*!.  shoulder,  elbow,  wrist, 
first  finger-joint,  second  finger-joint,  were  all  specific ;  but 
the  seventh  degree,  and  all  subsequent  thereto,  are 
describe'l  under  tlie  gcnei-al  name  of  Nagel  Kyn,  or 
nail-kin.  In  the  laws  of  the  LnngoI)ai"(ls,§  to  take  but  a 
single  instance,  it  is  provided  that,  "  oninis  parcntela  in 
septimum  genuculum  numeretur"  the  Uiug  shall  bo 
counted  up  to  the  seventh  person.  So  it  is  said  in 
the  Welsh  laws,  "  The  ancest<Ji-s  of  a  pei-son  are  his  father, 
and  his  grandfather,  and  his  great-grandrather;  the  co- 
inheritors  are  broUiei-s,  and  cousins,  and  second  cou8ins."|| 
Wc  may  olwerve,  I  think,  a  similar  rule  in  the  difficult  case 
of  the  Irish  ^'  Fim.  Tlie  ingenuity  of  the  Brehon  pro- 
fessors multiplied  Jistinction-s  which  ai-e  not  fonnil  in  the 
laws  of  other  countries,  and  it  is  not  easy  distinctly  to 
undei-stAnd  their  writings  on  this  subject.  I  venture,  how- 
ever, to  suggest  thai "  Fine,"  like  Familia,  was  used  in  various 

•  "lnit.,"iy,  fl.  a 

+  HermAun,  "firBC.  Anl.,"  \i.  235, 

i  See  RohtrtMo'i  "fcotlaiiil  nndcr  ber  Eu-ly  King*,"  vbl.  ij.,  p.  300. 

I  Oftnciant,  "  Lag.  Birb.."  i..  73. 

I    "  Aiic.  L«w»  of  WiIm,"  v;-I.  ii..  p.  427. 

\  Sou  L>r.  Sulliviio,  '  lutroJuctiuu  tu  O'Cuiry'i  LoctuTM,"  i.^  olxiii. 
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senses,  aod  include*!  both  tlie  more  limited  am!  tlie  wider 
bodies ;  that,  of  the  six  kiuds  of  Fine  enumerateU  iu  the 
BreboD  laws,  the  first  three  include  the  Su't  her<i<}<fs  and 
Affntxt-i;  and  that  the  remaining  three  are  subdivisions,  hov 
far  practically  important  we  cannot  tell,  <jt  the  Gentiles. 
The  Oeil-Fine  included  the  tifth  descent,  which,  if  the  Eyo 
were  not  couDtL*d,  brings  ua  to  the  sixth  degree,  as  in  other 
easea  Tlie  other  thi-ce  Fines,  taken  together,  extend  to  the 
Beveiiteenth  degree,  at  which  point  all  tracer  of  kinship 
are  assomed  to  be  lost 

I  must  point  out,  however,  tlmt  there  is  some  diversity, 
or  apparent  diversity,  in  the  practice  of  the  Teutonic 
nations.  Tlius  thu  Salic  law  extends  the  parentela,  or 
Mteg,  "  u»que  ml  »fxtu7n  f/e/ntculwn."  The  law  of  Kothar 
and  that  of  the  Bavariiuis  prescribe  "  xt«que  ad  or  in 
eeptimum  genitcuiunu"  This  difference  may  be  easily 
explained  by  suppasing  that  the  foiiuer  excludes,  and  the 
latter  includes,  the  seventh  degree,  or  nail-kin.  But  the 
Bipuarian  law  and  the  Anglicaii  Jaw  lix  the  limit,  "twyuc 
ad  qHintam  yenucnlum,"  and  the  old  Saxon  Ma-g  ended 
at  the  fourth  degree.  Probably  this  case  resembled  the 
former  one,  and  the  "  fifth  knee"  marked,  according  to 
this  computation,  the  nail-kin  ;  and  the  U.neg  would,  there- 
fore, have  terminated  "  ml  i^unrtuvt  t/nulum,"  If  this 
were  so,  the  old  Ma?g  would  have  ended  with  tirst  cousins, 
and  would  subsequently  have  been  extended  to  include 
Moond  cousins.  This  is  the  view  takm  by  Mr.  Robertson, 
who  compai-es  tJit-  '  near  kin '  of  the  Hi-brews,  There  is 
also  some,  although  not  conclusive,  philological  cvidt^ncc, 
as  we  shall  sec  in  a  subsequent  chapter,  in  favour  of  this 
contention.  But  the  difficulty  admits,  I  think,  of  a  simpler 
explanation.  Tlio  Saxons  may  have  ommenced  to  count, 
as  Grimm*    hints,   with   lirst  cousins — that  is,  tlie  father 

*  '«Deatech«  RecliU  Alt,"  p  WO. 
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and  the  son  v>ctq  not  incIudtMl  in  the  Ma-g.  To  use  the 
l&ngua^  of  a  ilifTui't^nt,  and  jierhaps  11101%  rauiiliar  s^ittcui, 
the  iSiii  hei-edes  Wi^rt-  distinguished  from  thu  ngnatcs  and 
the  ajjnatt^  only  wore  reckoned  in  the  Mwg.  The  whole 
Teutonic  sj-stcin  would,  on  this  supposition,  be  consistent 
in  itself,  and  wouK]  coincide  with  the  practice  of  the  other 
Ar)*ans. 

There  is  thus  some  apparent  divereity  as  to  the  precise 
point  at  which  the  Gentiles  begin.  There  w  a  similar 
discrepancy  as  to  the  precise  point  at  which  they  end. 
Qcncrally,  six  decrees  of  lineal  ascent  were  counted,  that  is, 
t^e  last  recognized  collateral  relation  was  the  Mth  cousin. 
TI1118  Menu  •  says  "  to  three  nni-eisU^'s  inurfl  watvr  lie 
given  at  their  obsequies;  for  tluee  is  the  funeral  cake 
ordained."  With  this  statement  ajpiees  the  assertion  of  one 
of  the  commentators  ou  Menu,  that  the  Sanianodocas  end 
with  the  fourteenth  degree.  That  degi-eo  means  that  the 
relatives  were  fiflh  cousins,  i>nd  de^ieuded  Imiu  a  common 
thinl  grandr«..her.  In  the  Raman  law  the  six  generations, 
boih  upwards  and  downwards,  tiro  rlcarl}'  marked,  and 
have  their  jippropriate  names.  It  is  sufficient  here  to 
describe  the  ascending  mumbei's — as  the  gi-andfather,  or 
"Avus;"  the  second  grandfather,  or  "Abavua;"  and  the 
thinl  ;^ndf8thcr,  a"  "  Tritiivus."  Bwymd  the  Tritavus  the 
Koman  lawyei*  diclincd  to  proceed.  All  the  ancestors 
beyond  him  we»  included  t  under  the  general  term 
"  Majores ;"  flnd  a.1  the  descendenta  beyond  the  Trinepos, 
or  third  grandaai,  were  classed  us  "  Postenores."  To 
tltis  rule  some  exx'ptions  ore  found.  The  Welsh  counted 
seven  degrees — Uat  is,  they  went  one  generation  higher 
than  the  Tritavus  and  thus  extendc>d  their  kinship  as  far  aa 
mxth  cousins.     Hie  Irish  Fine  extends  coUater&lly  to  the 


'ix.,  fi6. 


t  Pig.,  xxxviii.,  lOl 
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seventeenth  degree,  and  this  Bvstom,  computed  lineally, 
gives,  exclusive  of  the  seventeenth  penM.>ii,  the  same  number 
of  ascents  as  that  wliicli  the  C^-mr}'  ased.  We  have  an 
unexpected  pftralK?!  in  Oreuco,  where  Plato*  dusciilwd  the 
pride  that  the  Athenian  aristucrat  felt  in  tiie  enumeration 
of  his  seven  wealthy  ancestoi-s.  It  is  prubable  that  these 
rules  were  of  less  practical  imjwrtance,  and,  couseq^uently, 
were  more  liahlc  to  variation,  than  those  which  uiaiked  the 
botindary  cjf  the  nf,'nates.  The  superior  limit  of  kinship 
was  not,  at  all  events,  connected  with  the  roli^on  of  the 
clan.  Tlienc  was  no  such  distinction  as  regards  sacrifices 
between  any  of  the  Samanodocas  as  there  was  between 
thorn  and  the  Sapindas.  It  is  not,  tlierefoix',  surprising 
that  some  variations  should  have  arisen  in  the  practice  of 
the  various  nations.  Perhaps  a  more  reasonable  cause  of 
snrprifte  is  their  uniformity. 


'  Tbe  Joint 

TndiTidea 

TaidUj. 


§  3.  I  tiave  now  to  describe  another  institution,  which, 
although  it  may  seem  to  have  required  an  earlier  place  in 
these  pages,  I  have,  for  reiisons  that  will  presently  appear, 
reserved  for  consideration  in  this  place.  I  mean  that 
continuation  of  the  archaic  Household  which  is  known  to 
Indian  lawyers  of  our  day  as  the  Joint  Undivided  Family. 
Tlie  notices  of  it  in  ancient  writings  ti-e  few  and  obscxire, 
but  modem  instances  are  not  uncommon.  In  eome  of 
the  more  remote  parts  of  Franc?,'!'  '^^^  ^^^  the  eighteenth 
century,  and  even  within  the  last  fortj  years,  sur\nva]8,  so 
to  sjHyik,  of  the  corporate  Household  lave  lieen  obnerved. 
There  in  a  Swedish*  proverb — "  it  Is  guxl  for  brethren  to 
dwell  together  " — which  seems  to  indicate  a  conflict  between 
custom  and  law,  and  a  desire  to  retun  undivided  the  common 

•  Thcirt.,  p.  IT-tE.    i3ec  «lao  HesychiM,  in  '•\Viu;bmintli,"vol.i.,  p.  347. 
tSMM.de  L*vcloye'»  "  De  U  Propri^M,"  238,  rtsw/. 
X  Odjar,  "  Hist,  of  Uto  Swodc^"  vol.  i.,  p.  83. 
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ty.  But  the  principal  lu-ing  examples  of  tlie  syst«n 
''lluund  among  the  Uindua  and  the  Slavs.  The  Joint 
Undivided  Family  of  modern  Indian,  law  is  described  by 
the  Judiciai  Committee  of  the  Fiiry  Coancil*  aa  "Joint  in 
hnM\.  woi-ship,  and  estate."  Ita  mombers  have  a  common 
wui-ship,  a  common  meai,  and  a  common  purse.  On  the 
death  uf  the  House  Father,  the  eldest  son,  an  a  rule,  succeeds 
to  the  management ;  and  the  family  keeps  t<^ther,  gene- 
rally, till  the  third  generation.  Tlic  facilities  for  separation 
are  now  so  great,  tliat  ita  duration  seldom  exceedH,  tjuldom 
indeed  attains,  that  period.  Its  existence,  however,  shows 
that  in  the  earlier  law  the  chiefship — subject,  doubtlaw,  to 
some  not  clearly  defined  power  of  election — continued  in 
the  eldest  male  heir.  It  is  rather  the  fact  of  such  cbiefsliip, 
than  the  mode  of  dotennining  it,  with  which  we  are  now 
concerned.  By  whatever  method  the  new  pater  famUiaa 
was  ascertained,  his  authority,  and  the  consequent  subor- 
dination iif  his  younger  brothure.  followed  as  of  course  upon 
hh  rec[>gnition.  And  h>  we  can  appn-ciate  the  force  of 
Menu'sf  injunction,  "A  nian  shall  regard  liis  cldor  brother 
as  equal  to  his  fath<^r."  In  Russia,^  the  family  is  a  kind  uf 
corporation  with  ptTpetual  succe-asion.and  governed  with  an 
authority  that  is  almost  absolute  by  ita  chief,  who  is  styled 
"  Elder."  All  Its  pmptiity  is  in  cimimun.  There  is,  aa  a 
rule,  neither  inheritance  nor  partition.  The  house,  the 
garden,  the  implements  of  hujsljaiKlry,  the  cattle,  tJie  crops, 
the  chattels  of  al!  kinds,  ix'niain  the  collective  property  of 
id]  the  iiimul)Lms  uf  tlie  family.  No  one  thinks  uf  claiming 
an  individual  slian-.  On  the  death  of  the  House  Father, 
t'le  authority  and  the  ailudniAtration  pass  to  the  eldest  of 
the  Household,  in  some  districts  to  the  eldest  son,  in  others 


*  Sm  Moon'i  "  Indian  AppMK"  vol-  il,  p.  75. 

t  iv.,  184. 

;  M.  a«  Uveleye.  ■'!)«  U  Pi-opriiW,"  p.  23. 
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to  the  eldest  Ucpther  of  the  deceased,  provided  tb&t  hs 
occupies  the  same  house.    Sometimes  the  meuiTiens  of  the>^ 
Uousebold  elect  a  new  chie£,    If  the  sorviving  members  of 
the-  Household  are  all  under  age.aome  relation  comes  to  live 
with  them,  and  become:)  a  oo-proprietor. 

A  similar  custom,*  wiUi,  in  some  cases,  the  saccession  to 
the  youngest,  not  to  the  cldeat  son,  prevails  among  those 
Southern  Slavic  tribes  that  spread  from  the  Danube  to  the 
Balkan.  In  an  old  national  [N>em"|-  entitled  "  Tlie  Judgment 
of  Libusa,"  the  ancient  constitution  of  tlie  Household  b 
dearly  laid  down.  Two  brotheis,  Staglav  and  Hrudos, 
dispute  over  tlieir  inheritance — a  contest  which  is  described 
as  something  unnatural  and  monstrous.  The  matter  was 
referreil  to  Queen  Lihusa,  whose  judgment  wag  delivei'ed  in 
the  following  terms: — "  Brothers,  sons  of  Klen,  descendants 
of  an  ancient  family  which  has  arrived  in  this  blesseil 
country  under  the  leadership  of  Tchek,  after  having  set 
free  three  rivers.  You  must  agree,  like  brothers,  on. the 
subject  of  your  inheritance,  and  possess  it  in  common, 
according  to  the  holy  traditions  of  our  ancient  law.  The" 
House  Father  governs  his  House,  the  men  cultivate  the 
land,  the  women  make  the  gaiinents.  If  the  chief  of  the 
House  diM,  all  his  chililren  keep  the  property  in  common, 
and  choose  a  new  chief,  who,  on  the  great  days,  presides 
in  Uie  council  with  the  other  House  Fathers."  So  well 
have  the  national  customs  been  maintained,  tliat  a  learned 
Slavonian  axithor^  observes,  that,  at  this  day,  Queen  Libusa 
might  set  up  her  throne  of  justice  anj-whure  in  Smithem 
Slavonia,  and  pronounce,  ami<l  the  applaxise  of  the  village 
cliiffM,  the  same  judgment  that,  in  days  of  old,  upon  the  hill 
of  Viaegi-ad,  dcteniiined  the  rutitijst  uf  tlie  inytliicHl  brothers, 
Staglav  and  Hrudus.      In  these  suuthem  countries,  indeed, 

•  Sir  IT.  S.  Mune.  "  Tbo  Nineteenth  Century/'  vol.  ii..  p.  80S. 
t  M.  de  Laveleye,  ti6i  mj  m,  p.  202.  X  Ih.,  aO«. 
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"UiB  Housohold  sovereignty  is  leas  strict,  and  the  rule  of 
olcctiun  appiiare  to  hi-  more  common,  than  it  is  in  the  north. 
Stiil,  whether  the  Huiue  Father  be  the  eldest  son  as  of 
riglrt^  or  the  eldest  son  subject  to  eoD(imia.tion,  or  soma 
n^ate  whose  title  rests  upon  election  only,  he  is  the  House 
Father,  and  the  other  members  of  the  family  are  subject  to 
his  authority,  and  are  concluded  by  his  acts.  He  is  the 
adminiiitratur  and  the  .<tpeaker  of  the  Household.  In  their 
private  afralra  he  governs  accurJiiig  to  the  nsa^jiss  of  the 
House.  In  public  affairs,  and  their  dealings  with  other 
HouaeA,  he  is  the  or^^  by  which  his  Household  expresses 
its  opinion. 

T  pn.SK  over  the  nutleon  in  Groek  writers  of  the  ovaahtat 
or  common  meals,  which  were  found  in  many  Hellenic 
States.  They  are  more  likely  to  receive,  than  to  afford, 
light,  in  the  course  of  modem  inquiries.  But  it  is  possible 
to  trace  in  that  country  vestiges  of  such  an  a&<iociation,  and 
even  of  its  stniggles  with  a  Mtroiiger  system.  From  some 
oheervations  of  Aristotle,  scanty  indeed  and  obscure,  but  still 
precious,  we  learn  that  in  Mass^tlia,  Tster,  Heraklea,  Rnidos. 
and  other  cities,  di.sturbances  arose  because  one  pewon  only 
of  each  Household  had  any  share  in  the  govcrhnient. 
"  Those,"  he  says,"  "  who  had  no  share  in  the  govermuent 
ceaHcd  not  to  raise  disputes  till  they  were  admitted  to  it — 
tirst  the  elder  brothers,  and  then  tbo  younger  al^o;  f or  in^ 
some  placcfl  the  father  and  son  are  never  in  o^ce  at  th» 
aame  time,  in  others  the  elder  and  younger  brother."  Thia 
paaeage  seems  to  point  to  a  time  when  tho  head  of  tho 
House  alone  took  part  in  public  business,  and  when  all 
those  wlio  were  in  his  Hand,  whether  they  were  his  sons  or 
his  brothers,  were  bound  by  his  acts.  But  it  implies  the 
contiuna,nce  of  the  headship  in  the  elder  brother  as  against 
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the  younger.    We  read,  too,  of  the  large  increase  in  U)9^ 

number  of  citizens  that  in  some  places  occurred,  aud  it -is 

nut  unreasonable  to  suppose  that  thb  change  was  effected 

by  the  emancipation  of  the  younger  sona    In  opposition  to  M 

the^e  movements,  Philolaoa*  ie  said  to  have  made  laws  for 
the  Tbebans,  in  order  that  the  number  of  the  lot«,  that  is,  of 

the  original  properties,  might  be  preser^'cd.  A  similar 
enactment  is  ascribed^  to  Pheidon  the  Corinthian,  "  one  of 
the  oldest  of  legislator,"  as  Aristotle  observes.  The  restora- 
tion of  the  original  lots  waa  aJso  a  favourite  object  with  the 
consen-ativea  of  Sparta-  But  this  restoration  of  the  lots 
implies,  or  rather  means,  the  restoration  of  the  systt^m  of 
the  Joint  Undivided  Family.  At  Rome,  when  our  know- 
ledge of  its  history  commeucee,  the  law  of  division  was 
finnly  established^  and  only  a  few  hints  suggest  the  former 
existence  of  tlio  corporate  system.  \Vc  know  that  land  was 
held  in  common,  that  the  persons  holding^  it  were  called 
coneoiiea,  or  joint-lot  owners,  and  tliat  this  tenure  was 
ditterent  from  the  cond&minivm,  or  joint  ownership  of  later 
times.  Further,  the  actio  hcrciscuiidin  fuTiiUne,  that  is, 
the  legal  mode  of  di\*iding  a  Household  and  making  parti- 
tion of  ita  goods,  seems  to  have  been  in  early  timoa  an 
important  part  of  legal  business.  This  verb,  "  Irrciwere*^  or 
"  civiiiceit,"  for  both  forms  seem  to  have  been  used,  is  a  lat^r 
compound ;  and  its  component  parts  although  obsolete  in 
the  times  of  the  classical  writers,  help  us  in  the  present 
inquiry.  "Eixtuvi,"  appears  to  meang  an  inheritance  taken 
as  a  whole,  and  "  ciere "  means  to  divide.  Hence  it  is 
probable  that  the  expression  Joint  Undivided  Family  is  a 
sufficiently  accurate  translation  of  the  old  Roman  "  Faniilia 
ercta  non  cita."    But  when  we  look  at  the  Roman  doctrino 
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of  inheritance,  at  the  "successio  in  universnm  jus  qnod  de- 
functtu  habxiit,"  there  is  no  room  for  doubt  that  there  are 
bbfore  us  the  remains  of  the  law  of  a  corporation ;  and  if  a 
corporation,  the'  principle  of  the  Joint  Undivided  Family 
must  have  mice  applied.  The  original  corporation  might  at 
an  earlier  or  a  later  period  have  been  made  to  ri>procluce 
other  coi-jiDrations  like  itoelf,  but  there  must  have  been  & 
time  in  which  it  was  undi\'ided. 

§  4-  ^Ve  are  now  in  a  position  to  estimate  the  relation  i^entitj  of 
between  the  Household  and  the  Gon.  The  household  iJ,';^*',?^'" 
tends  to  expand  into  the  clan.  The  clan  tends  to  i-eproduce  ^^"^ 
ryiw  households.  Further,  tJie  point  at  which  the  house- 
hold passes  into  the  clan  is  iixed.  It  occurs  in  the  fourth 
generation.  Tlie  Houji^ehoM  includes  the  descendents  of  a 
common  great-grandfather,  but  goes  no  further.  The 
reason  foi-  the  selection  of  this  particulai-  point  is  connected 
with  religion.  Up  to  this  point  there  was  only  one  form  of 
ancestral  worship.  Beyond  this  point  a  second  fonn ' 
Appeared.  What  was  the  cause  of  this  religious  difference, 
I  *cannot  telL  I  can  only  conjecture  that  the  line  of 
separation  marks  the  extreme  limit  at  which  men  can  have 
any  personal  knowledge  of  their  foi-efathers.  Archaic  men 
may  have  thus  expressyd  the  diBtinctlon  between  those 
whom  they  knew  and  loved,  and  those  more  shadowy 
unccsthil  forms  of  whom^ — like  the  poet*  uninspired  by  the 
Muse — they  heard  merely  a  report,  and  did  not  know  at  all. 
But  the  clan,  when  it  was  oncu  foiTncd,  was  maintained  by 
the  constant  reproduction,  not  of  individuals,  but  of  house- 
holds. These  households  repeated  the  same  process  until 
they  pi-oduced  new  or  secondary  clans.  Thus  there  were 
two,  and  only  two,  archaic  iusUtutions.    Theie  was  the 
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HouAeboId,  and  there  was  the  clan.  These  two  sbaded 
into  each  (itlu-r.  There  was  an  eulai^eii  Household,  and 
there  waa  a  sraallur  clan.  For  each  of  these  minor  forms, 
Mpecial  namt'S  have  Vifvii  inventt**!.  But,  in  fact,  neither  of 
them  was  an  indtpendtut  inutltutiun.  Tliere  was  notliing 
but  the  Household  and  the  clan,  and  the  tmnHition 
bttwoen  them.  Tlie  pix>cc8s  of  transition  might,  indeed,  be 
viewed  from  different  aapect*.  It  might  V  n^rded  as  the 
upward  passage  of  the  Household.  It  mi^ht  be  reganlwl 
as  the  downward  passage  of  the  clan.  Still,  under  any 
aspect,  it  remained  one  and  the  same,  ita  structure  uniform, 
and  its  functions  unchanged. 

Tliere  lias  hwn  some  Bpeculatiun  as  to  the  supposed 
sequences  of  these  bodies,  and  it  has  been  thought  that  the 
Patriarchal  or  Natui-al  Family,  the  Joint  Family,  and  the 
Village  Community,  mark  separate  stfl^cs  of  social  develop- 
ment. To  me  these  social  ffirms  ap]J^Ar,  at  Icaiit  among  the 
Aiyans,  to  be  not  successive,  but  simultaneonn.  When 
Outride  of  a  ccmuiunity  a  new  Household  Ls  formed,  it  ib 
Natural  Family,  Joint  Family,  and  Clan  all  nt  once.  ^ 
mean  that  it  is  the  only  social  tie  which  its  memlx;i-s  are 
supposed  to  recognize ;  and  that  it  expands  until,  in  its; 
natural  course,  it,  so  to  speak,  bursts  and  forms  several 
similar  househoUls.  These  related  househohls  are  thence- 
forth called  a  clan.  The  households  of  w^hich  the  dan 
consists  are,  or  become,  some  larger,  some  smaller.  To  the 
larger  households,  which  are  on  the  way  to  become  separate 
sub-clans,  the  name  of  Joint  Family  ts  given.  The  newly- 
formed  and,  therefoi-e,  smallt-r  households  arc  sometimes 
called  Natural  Families,  by  which  expression  is  meant  the 
presence  of  a  living  Houtso  Fatlier  and  his  descendents. 
But  the  latter  households  are  corjxiratc  as  well  aa  the 
former;  and  will,  in  due  time,  become,  unless  they  are 
interrupted,  Joint  Undivided  Families.     Interruption,  how- 
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c^r,  may  occur ;  and,  in  such  cases,  the  JointTaimly  is  npt 
pf-nwitteJ  tu  complete  itt  course.  This  interruption 
generally  takea  place  when  the  Houaehold  is  drained  of  its 
laetnbers — that  is,  when  the  sons  are  omancipaUul  and  leftyfi 
the  Household,  one  only  remaining  to  carry  on  the  old  stock. 
The  result  is,  the  increase  of  tlie  number  of  smaller  hoj;iaiJ- 
holds  in  the  community.  In  a  clou,  ou  the  other  hand. 
every  clanstnan  has  not  only  his  distant  but  hb  near  kin, 
K'cause  he  is  the  member  both  of  a  clan  and  of  a  Household. 
In  due  course  that  Household,  which  may  at  tirat  be  merely 
a  small  or  so-called  natural  Household,  grows  into  a  large 
household — that  is,  into  a  Joint  UndiN-ided  Family ;  or,  a*it 
is  called  iii  relation  to  the  claii.s,  a  Mjpg.  Tliis  Tiody,  in  its 
turn,  is  developed  into  a  Kin  or  secondary  clan.  In  this 
new  clan  a  similar  process  may  take  place,  and  thus  con- 
centric circles  of  kinship  are  established. 

Sir  H.  S.  Maine*  observes  that "  there  can  he  no  reasonable 
doubt  that  the  House  Conununity  of  the  Slavonians  is  the 
Rotuan  gens,  the  Hellenic  yifoc,  the  Celtic  sept,  the  Teutonic 
kia  It  is  also  the  Joint  Family  of  the  Hindus."  With 
this  idea,  as  thus  expressed,  I  cannot  agree.  I  think  that 
the  Joint  Undivided  Family  corresponds  to  the  Familia, 
not  to  the  Qens.  I  trust,  however,  that  the  difference  between 
Sir  Henry  Maine  and  me  on  this  subject  is  only  verbal,  and 
that  I  may  claim  the  weight  of  hia  authority  in  support  of 
nty  contention.  Ho  seems  to  use  the  term  gens  and  its 
equivalents  in  a  less  definite  sense  than  I  do.  He  did  nob 
think  it  necessary  in  this  caac  to  distinguish  between  the 
near  kin  and  the  remote  kin  of  Greece  antl  of  Home.  But 
thai  he  contemplates  the  former  and  not  the  latter  body 
appears  from  his  identification  of  the  House  Community 
with  the  Joint  Faiuily  of  the  Hindus — a  body  which,  as  I 
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may  observe,  he  elsewhere  riglitly  coiuparerf"  wifli  ttie- 
A^atcji  or  Familia,  and  from  the  distmcLion  which  he  draws 
between  the  Slavonic  iuKtttutiuns  and  the  Village  Com- 
munity. IE  we  compare  tlie  Slavonic  and  the  Indian 
Family  with  the  Maeg  of  Western  Europe  by  the  same  testa 
which  Sir  Henry  Maine  usea  in  compai-ing  the  two  famiUea 
with  each  other,  we  shall  find  that  tliey  agree  in  having 
a  thoroughly  ascertained  comuion  aiicewtor,  a  genuine 
consanguinity,  a  common  property,  and,  if  not  a  common- 
dwelling,  at  least  adjacent  dwellings.  I  may  add  tliat  they 
had  a  common  worship,  a  corporate  character,  reciprocal 
right**  of  inheritance,  of  tutelage,  of  aid  and  defence.  In 
both  cases,  too,  there  were  the  agnatic  system,  the  authority 
of  the  chief,  and  the  seuu-hereditary.  fteiui-elective,  motle  of 
appointing  a  new  chief.  It  is  true  that  the  men  in  Western 
Europe  ceased  to  inhabit  a  common  dwelling,  but  this 
circiunatance  did  not  atfcct  the  closeness  of  their  relation  in 
other  respects.  In  one  point,  indeed,  the  proof  is  defective. 
ITiere  is  no  direct  evidence  as  to  the  time  at  which  the  Joint 
Undivided  Family  ends.  Sir  Henry  Maine  speaks  of 
several  generations.  M.  de  Lavcleye  thinks  there  are 
mmaliy  three  generations.  But  the  members*  in  the 
Slavonic  communities  rarely  cxcee<l  sixty  pei-sons.  And  it 
is  elsewliere  said  that  they  vary  from  ten  to  about  that 
number.  Tlie  Highland  sub-clans  contained  forty  or  fifty. 
These  numbers  are  about  those  which,  in  the  fourth  genera-' 
tion,  a  man,  his  wife,  and  and  all  their  descendents  might  in* 
favourable  circumstances  attain.  An  incidental  observation 
of  Sir  Henry  Maine  supplies  better  evidence.  He  saysi* 
that  '*  the  Joint  Family  of  the  Hindus  is  that  assemblage  of 
persons  who  would  have  joined  in  the  sacrifices  at*th« 
iuneral  of  some  common  ancestor,  if  ho  hod  died  in  their 
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'  life  time."  In  other  words,  as  I  understand  him,  the  Joint 
Family  consists  of  tlm  Sapiiulas.  If  tlita  l>e  so,  the  ai-giiinont 
stands  thus.  The  Slavonic  Houne  Community  coincides  with 
the  Joint  Family  of  the  HindiLS.  That  Joint  Family  ia  the 
Sapinda^i,  The  Sapindaa,  as  we  have  »een,  are  the  Agnatea 
or  Fauiilia  or  Mieg.  ^^l(Tt•^^n•  tlie  M:eg  and  the  Joint  Undi- 
vided Family  are  one  and  the  same  institution. 


§  5.  I  have  assumed  that  a  clan  society  exists,  and  that 
'  corjwrate  Households  are  forined  witljin  tlie  clan.  In 
ftach  circumstances,  and  apart  from  any  question  as  to  the 
beginning  of  society,  the  dirtt-rence  between  the  Joint 
Family  and  the  so-called  Natural  Family  ia,  that  the  one 
runs  a  certain  definite  crmrsft,  and  the  other  arises  from  an 
interruption  of  that  course  at  an  early  peiiod.  Thus  the 
Joint  Family  ia  the  older  form  of  the  two.  In  the  natural 
order  of  events  the  change  is  from  the  homogeneous  to  the 
het«rogeneou.<i,  from  the  simple  undivided  family  to  the 
complex  group  of  related  Householda  We  consequently  un- 
derstand and  expect  the  change  from  the  Indian  household 
to  tlio  Roman,  but  in  ordinarj'  circumstiinces  a  change  from 
the  Roman  to  the  Indian  would  be  inexplicable.  There  is, 
too,  the  notable  fact  that  the  ditfercntiation  proceeded  only 
so  far  as  the  males  were  concerned,  and  did  not  originally 
afTect  the  females.  The  daughters,  unlt•^«  they  liad  left  tbo 
Hou-sehold,  rcmainefl  under  Power;  and,  so  far  as  they 
Vrcre  concerned,  the  Household  always  continued  undivided, 
Fiirtlier,  in  those  countries  wht-re  it  has  been  superseded, 
traccis  of  the  archaic  systt-m  may  be  obsen'ed.  In  those 
countries  where  tlmt  system  yut  lingers,  the  procew  of  dJs- 
int^ration  may  be  seen  in  actual  operation.  There  Is  his- 
torical evidence  that,  where  the  two  systems  were  known  to 
exist,  the  system  of  separation  waa  regarded  as  an  innovation. 
Nor  can  we  feel  surprise  that  the  archaic  system  is  little 
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known  Hinongst  ua,  or  that  our  scanty'infonnation  respecting 
it  liHh  tm  yt't  Ijeun  scarcely  digested.  It  is  from  Rome  and 
Oerinany  that  we  derive  our  donie^tip  law.  It  is  froiA 
these  countries,  and  from  Athens,  where  the  State  at  m- 
early  ptriod  aasfirtetl  its  supremacy,  that  our  knowledge, 
of  antiquity  lias  heen  mainly  ubtained.  Partly  fr<^m  the^a 
cauBee,  and  jjartly  because  the  older  Variety  noit  VanisKea 
vrhbo  it  ifl  brought  into  contact  with  modem  ideas,  and 
still  more  with  modern  law,  we  liave  become  accustomed 
to  regani  the  family,  in  itt  modem  form,  as  an  institutiob 
of  Nature,  and  coeval  with  it.  The  existence  of  any  difler- 
ent  fomi  is  thu8  almost  inconceivable  to  un.  Yet  it  is 
certain  that  the  fariily,  ns  wc  nuw  know  it,  is  not  the  only 
form  of  domestic  relation  ;  that  it  is  not  the  earliest  form; 
and  that  it  is  a  developmrnt  from  a  much  earlier  state. 

It  is  a  question  of  WMue  interest  to  ascertain  the  circum- 
stances which  led  to  this  modification  in  the  archaic  system. 
In  the  normal  state  of  that  system,  the  Joint  Family  or 
Mffig  remained  undivided  until  it  formed  a  clan.  Then, 
within  the  clan,  tlie  »a)iie  process  was  continued  until  8ub> 
clans  were  produced  ;  and  this  process,  so  long  as  external 
circumstances  were  favourable,  might  be  repeated  indefi- 
nitely. Two  modifications  of  this  sj-stem,  as  legai-ds  it« 
diiration,  ant  jiossibie.  One  relates  to  the  ciintiniiance  of 
the  Household,  the  other  t^i  its  close.  Either  a  separaUon 
of  the  Joint  Family  may  take  place  at  some  period,  whether 
it  be  on  the  death  of  the  Huu.hc  Father  or  during  his  life, 
earlier  than  its  natural  termination.  Or  the  Joint  Family 
may  continue  for  its  full  teiiti ;  but  upon  ite  dissolutiorf 
no  further  relation  between  the  separating  parts  is  recog- 
nized. 

When  a  Joint  Family,  outside  of  a  clan,  coheres  until  A 
clan  is  formed,  its  function  has  been  fulfilled.  It  then 
enteni  the  conditions  of  clan  life.    But  when,  within  a  clan, 
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-.  Hmiaehohi  b  e»tAblLshe^l.  tliei-u  are  rt-n.si>ns  why  i1» 
iuliesivi!  teiuit'iicies  shouUl  be  rt'»Iuce«l.  Tlie  iiiiper-ativu 
need  for  mutual  support  no  longer  exisU.  I'hu  larger  body 
^fTunls  Huflifiunt  protection  nini  assistance.  Nor  is  there 
any  relij^ious  motive  to  lumain  in  the  same  dwelling.  Menu 
recogiiixv's  *  tint  only  the  innoti^iice  but  even  thy  advantage 
of  sepsrstion.  "Since  religious  duties  are  multiplied  in 
BeparaU;  hiiusi^s,  SL'pamtion  la  Ii-gal  and  fvcii  Idudabfi?/'-  The 
coQtiuuaueu  of  the  Joint  Family  thus  became  a  <iut'8tion  of 
convenience,  and  this  was  in  a  great  iiu-asurti  ileturqiined  by 
Ihe  form  which  tlie  clan  hod  happened  to  assume.'  -H  that 
form  were  a  community,  the  clan,  as  we  have  .icen,  under- 
took  to  provide  for  each  of  ita  members  ;  and  the  son  of  a 
Household,  on  attaininjj  the  proper  age  fAr  aclmisaion  to  tlie 
olan,  iticuiveU  his  allotment  of  public  laufl,  and  -was  hence- 
forth in  a  position  to  take  care  of  him^<'lf.  I-f  the  form  of 
the  clan  wtr«  ihat  of  a  chiefUiincy.  tlie  prat^ioe  was,  as  in 
a  subtHMfuent  chapter  1  shall  more  fully  sho^,  to  grant  to 
each  Hcfuac  Fafliera  certain  portion  of -la)i<l,  out  of  which  he 
was  bound  to  mliititain  his  relaAives  up  to  the  sixth  dej^e. 
In  other  wui^ls,  the  piinciple  of  the  Jofnt  Family  contiutK^d 
to  operate,  and  not»  disturbing  force  intervened.  But, 
whether  the  separation  took  place  sooner  or  later,  the  custom 
of  tlie  Hous*.'hold  was  in  other  raspccta  unchangwi.  Tlj© 
Household  was  still  a  corporation,  and  its  government  was 
still  the  nile  of  the  Hoosc  Father.  Many  sinall  househokls 
took,  in  cei-tain  circumstances,  the  place  of  a  few  lai^ 
households,  and  that  was  all.  If,  however,  from  any  cause, 
the  relation  of  the  several  bousehoUls.  after  theii- separation, 
were  interrupted,  and  the  formation  of  the  ctan  were  tJius 
checked,  the  results  would  be  dilferent.  Each  Household 
would  then  be  compelled  to  perform  for  itself  those  fm»c- 
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tions  which  otherwise  wouUi  have  belonged  to  the  clan.    In 
theso  cii'cuiustances,  all  bendcncy  to  early  separation  would' 
bo  checked,  and  tlie  cohesion  would  continue  to  the  end.',) 
Each  Household  would  thus  be  a  clan  in  a  state  of  arrested' 
dovelopinenU 

ITiiw  tho  Joint  Family  and  the  Clan  may  co-exiat  on  equal  \ 
terms,  or  the  family  may  be  weakened  while  the  clan  10 
incre&Hed,  or  the  clan  may  be  repressed  while  the  family  ^ 
continues  to  fiuuri«h.     The  two  forms  are  rarely  at  their 
bent    tof^ther,      There    is  a    tendency   that   one    should 
incrcAHo  at  the  expense  of  the  other.    With  these  views  the 
factf*  appear  to  coincide.    "  In  India,"  says  Sir  H.  S.  Maine," 
"  the  Joint  Faudly  and  the  village  community  are  uFt«n  found 
side  by  side  ;  sometimes,  indeed,  bound  together  by  c(>mpl&k'* 
Cumtiiou    relations.     Even    there,    however,    it    has    been 
observed  that  when  joint  fannlie^  are  abundant,  the  villa';^ 
organization  is  weak  and  village  communities  are  ra^ ;  and 
tills  ia  notably  the  case  in  Lower  Bengal."    But  the  most 
conHpicuGUs   example  of   the   natural    development   of   an 
archaic  society  is  Russia.     In  that  country  the  prt)ces3  has 
gone  on  for  a  long  time,  under  favourable  conditions  and 
with  little  external  interruption.    There,  with  land  in  excess 
of  the  demand  <if  its  population,  the  village  or  clan  con- 
tinues to  reproduce  itself  indefinitely.     In  these  circum- 
stances  society  has  undergone  no  sti-uctural  altei^tio^ 
When  the  pressure  of  population  in  any  ^^llage  -is  ieU.h"^ 
swarm  is  thrown  off,  and  a  new  village  is  formed,  which  " 
maintains  i-elationa  of  lilial  affuctinn  with  its  metropolis  or 
rnxUter-dorf.     Vrlien  couibined  action  against  the  Eastern 
nomads  became  necessary,  Russia  a-ssuxned  the  sole  form  in    - 
TvhJch,  with  her  experience,  co-operation  seHiiied  possible. 
fflw  appeared  as  a  great  village,  governed  by  its  chieftain 
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,or  clan  father,  occupying  land  which  waa  common 
property,  self-sufficing  in  all  respects,  and  deahng  with 
sti-angei-s  in  its  corporate  form.  "  This,"  says  Dr.  Fauclier  * 
"  is  still  the  conception  which  the  Kiuiiian  puople  entertain 
of  their  State."  Such  a  society  ia  substantially  the  archaic 
form  carried  out  upon  a  lar^e  scale.  Probably  a  similar 
and  not  less  instructive  example  will  be  found  in  the 
history  of  China.  Prolmbly,  too.  the  socialistic  and 
nihilistic  agitation  of  which  we  hear  in  IlusHia  iiit  only  an 
attempt  to  resist  the  external  tendency  to  convert  an 
archaic  into  a  political  society.  It  seems  incredible  that 
reasonable  men  should  desire  the  de.struction  of  all  govern- 
ment; but  it  is  not  at  all  incredible  that  many  persons 
should  prefer  tlie  old  Hystein  of  elan  society  to  the  Imperial 
government  of  the  Tsar.  Howe%'er  this  may  be,  the  history 
<rf  the  Southern  Slava-f-  is  verj'  diffei-ent.  With  them  the 
Joint  Family  haa  taken  the  place  of  the  WUage.  They  had 
been  subject  to  Mohammeiian  rule.  Tlie  offect  of  this 
influence  is  easily  traced.  It  lias  repressed  all  tendency 
towards  independence,  and  consequently  all  GentUe  develop- 
ment. It  has  not  aflbrded,  at  least  to  its  Cliristian  subjects, 
that  protection  for  person  and  property  under  which,  in  well- 
governed  countries,  the  free  action  of  the  individual  is 
rendered  possible.  It  has  at  the  same  time,  for  it*  own 
convenience  in  fi.scal  and  other  matters,  cncoura^d  the 
formation  of  smaller  associations,  just  as  in  the  middle  agtts 
associations  of  villeins  wore  encouraged  on  the  feudal 
eetates.  The  Mohammedan  Roveraraent  seems  to  have 
been  well  contnvud  for  pui-poses  of  repix\S8ifjn.  It  was  good 
enough  to  maintain  a  fair  amount  of  peace.  It  was  liad 
enough  to  check  all  economic  advancement.  Thus  the 
Southern  Slav — prevented  from  exjianding.  secured  from 

•  "CoMen  Club  Emi.yn,"  rol.  i..  p.  35S. 
t  Sec  Nir  H.  8.  Maine,  vtn  «H/>m,  p.  70S. 
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UiQdangers,  both  of  war  and  of  peacp,  th«t  usual  (ylieset 
archaic  societies,  excluded  from  the  liem^Hts  uf  a  political 
(•rganization,  yet  retiuired  to  maintain  some  collective 
character — retained  the  fonn  of  the  Joint  Family,  because, 
by  external  disturbinj^  forces,  the  natural  courec  of  its 
development  was  interniptcd. 


It>  I.  cm* 


The  F"^  §  G.  It  iJi  difficult-  to  give  an  adequate  description  of  tha 
t*''''™'*  Joint  Family  or  Mieg  without  some  reference  U)  its  pixv- 
prietaiy  relations,  linn  subject,  however,  requires  full  and 
separate  ti-eatment  While,  therefore,!  must  reserve  to  an- 
btlier  cliapter  tlie  consideration  of  the  evidence,  I  may  in  this 
place  venture,  by-way  of  anticipation,  to  pnwent  a  summary 
of  the  conclusions  at  which,  upon  this  subject,  I  haveamved. 
The  settlement  of  Europe  was  made  by  clans.  Each  clan 
occuptod  a  certain  territory — much,  I  suppose,  as  an  Austra- 
lian aquattor  taki'«  up  new  country.  Tholand  thus  occupied 
woH  allotted  by  metes  and  bounds  to  each  branch  of  the  clan  j 
the  remainder,  if  any,  continuing  the  property  of  the  clan. 
Each  branch  llius  set  up,  ea  it  were,  for  itself,  and  dealt  with 
its  own  members  as  if  it  were  an  independent  community. 
It  distributed  to  each  Household,  according  to  the  number  of 
adult  males  therein,  an  allotment  of  arable  land.  To  this 
allotment  certain  grazing  and  other  rights  on  the  other  parts 
of  the  proiK-rty  of  the  branch  clan  were  appurtenant.  Tlie 
Household  cultivated  this  land  in  common,  and  for  their 
common  advantage.  If  aa  adult  member  died,  the 
allotment  was  reduced  by  hi«  share.  If  an  adult 
male  member  were  atldcil,  either  by  adoption  or  by  a 
boy  being  admitted  as  <rf  full  age  to  the  clan,  he,  or  tha 
Household  for  him,  became  entitled  to  a  further  propor- 
tionate share  from  tlie  public  estate.  When  a  division  ol 
the  property  of  the  Household  took  place,  e-ach  niemlier 
received  an  equal  share,  but  the  shares  wgx^  calculated  per 
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fiitirfit^A  and  not  per  capita.  That  is,  f«ch  pfrson  w«a,  for 
the  purpofw  of  (Hstributioii,  reckoneU  a  member  in  respect 
of  whom  a  portion  of  land  had  been  received.  But  the 
young  man  who  had  not  been  admitted  into  the  clan  and 
still  remained  in  his  father's  Hand — the  kneckt,  or  k-nabe,or 
sivn,,  for  by  these  auumg  other  names  he  was  called — 
succeeded  to  his  father's  share,  or  if  he  was  one  of  several 
such  soiw,  to  a  sliart^  of  that  share.  His  elder  brothers, 
however,  for  whom  provJsiori  ha'l  already  been  made,  and 
who  had  left  theii-  father's  hearth,  haA  no  portion  of  the 
inheritance.  While  the  Household  IteM  together,  the 
property  waw,  In  L-ffl-ct.  ve-st^-d  in  the  House  Father  in  trust 
for  the  joint  benefit  of  himself  and  his  companions.  Each 
person,  aa  he  man-ted,  received  a  separate  honae  and 
larariuTii:  but  the  land  was  cultivated  by  their  common 
labour,  and  its  proceeds  went  into  the  common  purse.  The 
genera!  management  i-ested  with  the  House  Father.  He, 
according  to  the  customs  of  the  family,  coald  a&sign  the 
srparate  Rcvwaltiea.  if  any,  and  from  time  to  time  alter 
their  distribution.  He  was  bound  to  provide  maintenance 
for  each  member,  if  he  needed  it,  from  the  common  fund. 
When  the  limits  of  the  J/«^  were  reached,  the  retiring 
membei-s  of  the  family,  if  J  may  so  call  them,  were  entitled 
to  receive  for  their  separate  use  a  final  share  of  the  House- 
hold estate,  and  to  commence  each  for  himself  the  founda- 
tion of  a  separate  faniily.  If  such  a  man  died  childless,  his 
lot  reverted  to  the  Household  from  which  he  Iiad  received  it 
Jf  a  Household  became  extinct,  that  is,  if  a  man  died  without 
either  children-  Or  near  kin,  ita  tenitorj-  went  back  to  the 
clan. 


CHAPTER    VIII. 

THE  DISTINCTION  OF  RANKS  IN  THE  CLAN. 

TbediTi-  «  1,  The  clan  was.  as  we  have  see^n,  built  up  of  sepftrate 
Fnv  i>ouu.  thoui^b  related  Hou^teholds,  in  each  of  which  were  variotu 
degrees  of  rank.  The  wbule  miutt  exhibit  the  character  of 
it«  component  partA,  and,  consequently,  traces  of  thcM 
differencvs  uiay  be  expected  in  the  coinpocate  body.  As  the 
Uoueefauld  had  its  Uousu  Father,  his  sons,  and  his  de- 
pendents, so  tlie^  several  classes  find  their  place  in  that 
ai^grcgation  of  Uousebulds  which  is  called  the  clan.  There 
»  the  Clan  Father  or  chief ;  there  are  his  relative.-*, 
accoMing  to  tlieir  reapective  degrees  of  nearness;  and  there 
are  the  outKiiU'm,  or  the  inferior  population.  Thus,  a  sort 
of  double  ariatooucy  pi-esenta  itself.  The  House  Fathers 
formed  a  privileged  class  as  against  the  uuenfiuuchlsed 
membetB  of  their  respective  Uousebulds;  and  the  whole 
Ikdly  of  the  race,  the  Patricianx  tuK  diRtingiiisluril  from  the 
Fatres,  fonueil  an  aristocracy  as  compared  with  their  fi-eed- 
men  or  other  dependentn,  or  with  the  lueUca  or  strangers 
that  sojourned  among  them,  or  with  the  alien  population 
that  were  penmtteil,  on  terms  more  or  less  hard,  to 
cultivate  their  lands. 

Tlio  Irish  knguiLge  ha**  special  terms  to  denote  tbtte 
variotw  rclation>i.  "Cin^I,"  or,  as  Uie  Welsh  called  it, 
"Ceneal,"  comprised*  "the  several  Houses  deriving  from 


•  I>f.  SulUvia'*  "IntrcniucUoa  to  OVarryn  Lcctiirei.'*  vol.  I,  p.  luvui. 
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a  oonunon  ancestor  or  head,"  that  U,  the  men  of  pnro 
descent.  "  Cland  or  claim,"  that  is,  "  the  chiUIrun," 
Included  both  the  "cin^l"  and  also  their  clients  and 
rettuncm.  A  Millar  distinction  i»  t-xprcssed  in  the  Roman 
phrucfi,*  hitbere.  ijetitera  and  in  ffentf  eime,  expi'essiona 
somewhat  siiuLlar  to  tlio  0101*6  fatiiili&r  distinctions  between 
aermre  servUuUni  and  in  mrf^iiate  esse,  and  between 
pOBsidem  and  in  poasessione  esse.-f 

These  distinctions  are  sufficiently  clear ;  but  there  ia 
another  distinction,  which,  tliough  not  less  important,  is 
less  readily  intelligible.  Among  the  members  of  the  clan 
itfielf,  within  the  "cin^l,"  in  the  strict  sense  of  the  lenn, 
and  apart  from  the  exceptional  privileges  of  the  royal 
house,  there  was  a  well-marked  difference,  lliat  difference 
was  between  the  noble  and  the  free,  or,  as  it  may  otherwiso 
be  expressed,  between  gentle  and  simple.  Both  daftsen 
were  equally  ineiiibem  of  the  clan,  and,  to  a  certain  extent, 
had  equal  rights.  But  both  by  public  opinion,  and  by  the 
custom  which  supplied  the  place  of  law,  certain  sections  of 
the  community  possessed,  in  comparison  with  other  sectionft 
thereof,  an  acknowletiged  superiority.  Tlieir  descent  was 
purer;  their  wealth  was  gi-eater;  their  wer-geld  was  higher ; 
their  share-  in  the  public  lands,  or  in  the  distribution  of  booty, 
was  larger ;  they  were  the  natural  leaders  of  the  community 
in  war,  and  its  natural  councilloi-s  in  peace.  Accordingly, 
we  observe  in  the  early  history  of  all  the  Aryan  nations  the 
prest'nce  of  what  may  bo  called  a  natui-al  aristocracy  ss  the 
Iwulers  and  the  kinsmen  of  a  natural  democracy. 

It  is  in  Greece  and  in  Germany  that  this  diviwion  is 
most  conspicuous.  Every  reader  of  the  "  Iliad"  is  familiar 
with  the  broad  line  which  separates  the  kings  and  heroes 
of  kin  to  Zeus  from  their  followers.     In  the  "  Odyssee,"  too, 

*  So«  Btinecoiai,  "  Aut.  Row.,"  Muliteabvrg'e  not«,  p.  4S0. 
t  Mr.  Port«*«  "CjiiuB,"  p.  Gil. 
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the  princes  and  the  sceptred  kings  arc  cai-efully  distln- 
guiflhcd  from  the  ordinary  fieemen.  Among  the  contmental 
Teutfjns  there  are  the  Adeling  and  the  Friliiig :  among  oar 
own  ancestors,  the  Korl  and  the  Ceorl.  To  these  correspond 
the  Primus  Medincria  and  Minor  of  the  Burgundians  and  of 
the  Alemanni,  and  the  Holdr  and  the  Udel  Bondr  of  the 
Nixsemen.  But  the  other  nations  also  exhibit  similar 
phenomena.  I  do  not  speak  of  the  Populus  and  the  Pleb8,j 
for  that  groat  division  may  be  placed  in  a  class  different 
from  that  we  are  now  considering.  But  the  Roman 
analogues  appear  in  the  Ingenuns,  in  the  old  sense  of  the 
wonJ.  and  the  Lihfr ;  or,  in  a  diflerunt  aspect,  in  tho 
Aihiduuft  an<i  tlie  FntlHarluft  of  the  Twelve  Tables.  In 
India,  setting  apart  the  Brahmans  as  a  literary  or  profes- 
sional class,  and  taking  the  Sudras  as  an  infi  nor  and 
conquered  population,  there  are*  theKshatriyas  or  nobility, 
and  Iwneath  them  the  Vcisyos  or  free  cultivators.  The 
Zend  Avesta  speaks  of  the  Qaetas  or  owners  of  the  land, 
with  theii*  attendant  friends,  and  the  Fen'sentw  or  actual 
workers  of  the  soil.  In  other  passages  of  the  same  work, 
the  Atharvas  appt^ar  tfj  occupy  "f*  a  pcwsition  similar  to  that 
of  the  Brahmans;  while  the  "  Rathacstras"  and  the 
"  Vastrj-a-fshuj'ans"  correspond  to  the  Kshatriyas  and  the 
Veisyas  re*ipectively.  Perhaps  the  A  vest*.  J  indicates  a 
similar  distinction  in  the  different  consequences  of  giving 
bad  food  to  the  owner  of  a  noble  house,  and  to  the  owner 
of  a  middling  house.  Among  the  Kelts  a  like  division 
prevailed.  The  Irish  had  their  /'/«M>iand  tlieir  fio-nires. 
The  Welsh  had  their  Brtyr  and  their  Boneddiffion,  The 
Highland  distinction^  between  the  Dulne  TTasals  and  the 

•  See  Dr.  Muir'i  '•  RaMcrit  Tcxti."  vol.  i.,  p.  292. 
+  lb.,  vol.  t..  p.  293 ;  ToL  ii..  p.  454. 
}  Spi^gel'i  "  Avesta,"  by  Bleeuk,  vul.  i.,  pnge  105. 
I  RulMirUon'B  "8ootlaad  onder  her  Early  Kings, "  vol,  ii.,    p.  308; 
ToL  i.,  p.  237. 
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Oixlinary  clanRinan  is  well  known.  Even  in  tho  case  of  the 
Slavs,*  who  now  sliow  this  cUfit-rcnce  the  least  among  all 
the  Ar>-an  nations,  there  seems  li^aon  to  suppose  that, 
before  the  levelling  force  of  the  Tatar  invasion,  they 
resembled  in  this  respeet  their  brethren  in  Western  Eui-ope. 
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g  2,  I  have  next  to  inquire  into  the  cause  of  this  wide-  T*'*'?'] 
spread  distinction.  Xt  is  not  difficult  to  undei'staml  Lhat 
some  Households  should  be  more  prtiHi>erous,  more 
numerous,  and  mort-  wealthy  than  others.  Yet  these 
a<lvantagcs  are  rather  the  effects  than  tlio  causes  of  such 
a  difference  as  that  which  we  are  considering.  Even  if 
there  were  no  evidence  that,  in  at  lea-it  certain  societies, 
land  was  diRtrihnUid  acc*>n]in<j'  to  tlie  mnk  of  its 
holders,  they  are  inadequate  to  explain  all  the  fact* 
of  the  case.  They  may  account  for  the  differences  in 
modem  society,  where  individuals  rise  and  fall  with  a 
rapidity  foreign  to  archaic  natioas.  But  they  du  not 
explain  the  strongly  marked  Une«,  so  difticult,  if  not  impos- 
sible, to  cross,  which  intersectwl  the  society  of  the  ancient 
world.  The  preceding  inijuirics  into  the  structure  of 
archaic  society  point,  for  the  cause  nf  this  difference,  to 
some  sentiment  connected  with  the  peculiar  religion  of  our 
forefathers,  and  consequently  affecting  thei:-  descent.  The 
facta  correspond  to  this  (.'xpt'ctation.  A  curtain  series  of 
pure  descents  vtbs  sufficient  to  f^tahlish  freedom  and  a 
fihare  in  the  government  of  the  community,  and  in  the 
distribution  of  ita  lands ;  but  another  and  a  larger  series 
was  neccssai-y  for  the  full  enjojnncnt  of  all  the  honours 
and  all  the  consideration  that  the  community  could 
give.  A  miniiuuin  of  four  di^grees  of  kinship,  traced 
collaterally,  secured  to  a  man  the  protection  and  support 


*  Bobertaon's  "  Essay*,"  p.  xltiL 
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nOmmUtiLti 
a  w*m^  and  at 
khmikif :  bvt  BbmI  aeccot  ra  Uk  beat  of  mikakhr.  Tte 
■MM  «^  euald  tntt  U*  sx  ■Matcmpted  degtces  of 
■Hidfie4.  Baeage  was  not  nenfy  fnyWrnn,  }mt  faU-bocm. 
UU  fiziJi  csthled  faini  to  kmi  sad  cftn ;  btt  neiibcr  had 
not  offee,  rren  if  tbej  roaU  ie  uUiqwite  ariitmvd,  oonld 
«niHwiiMl»  for  juoy  defiooigr  in  hit  faiitk. 

Thii  rule  of  oofailitT  aectw  to  be  tbe  resalt  of  two  oUur 
rain.  Ooe  b  ifaai  faniUnicnUl  principle  which  I  fattvc 
aUtArflj  iiotte<>dr<l'  tAkin^  the  w>«ft'»M?T  greAt-gnndfather 
a*  tbe  rtodc,  or  fooodcr,  of  the  Joint  Fknulv  or  Mi^  The 
other  u  a  mle  wfaidi,  in  tbe  present  diaptjer,  I  shall  moitt 
|«rtiralarly  coonder,  knovi-n  as  the  custom  of  the  Three 
DmaaAm.  The  effect  of  this  latter  nile  waa  that,  for  tbe 
purpoie  of  actjuirinji;  full  rank  in  any  particular  status,  the 
daimant  miut  show  that  his  father  and  both  hid  grand- 
btbon  had  held  that  status.  Consequently,  a  man  who 
dbinied  to  belong  to  the  nobility  of  his  clan  most  show 
that  his  grandfather  was  noble — that  \a.  that  his  grand- 
fat)u*r  had  a  kin,  or  in  other  words,  had  a  great-grcat- 
granilfatber  who  was  a  freonian.  Therefore,  a  noblenian 
nniitt  trace,  at  Ica^t.  five  ancestors — that  is,  must  be  ifae 
hixtli  in  lineal  Mucccs-tion  of  freedom.  I  have  already 
nvntioned  the  double  set  of  tlirce  ancestors  in  India  and  in 
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Rome,  anJ  the  still  more  extended  peJigi-ecs  of  tlie  Oi-ceks 
and  of  the  Kelts.  But.  Iiowwer  strong  the  pivihalpility 
may  bo,  diruct  evidence  has  hitherto  been  wanting  to 
establish  that  the  oorapletlon  of  such  a  pedigree  was 
«B8eiiti&l  to  nobility.  I  tliiiik  that  tlie  uniting  link  ia 
siippliiil  by  the  Athenian  practice.  An  r»Ul  writer*  states 
that  "  thu'  Thesuiothyta;  are  Eupatrids,  2<n  rtrrupaif.''  That 
is,  it  vas  not  snfticient  that  a  candidate  for  the  office  of 
Thesmothcto  should  be  himself  a  Eupatrid,  but  his  father 
and  his  mother,  and  both  liis  grandfatliera  must  also  liave 
^eeu  Eupatrids.  But  the  position  of  a  Eupatrid  implies, 
r  wc  have  seen,  the  piH^ence  not  only  of  a  near  kin,  but 
a  full  or  remote'  kin  ;  and  a-s  thy  near  kin  terminated  at 
second  coukuis,  the  full  km  implies  an  JidditJoiial  step^ 
that  is,  it  i-efjuiK's  a  miniuumi  of  four  lineal  dtJicenta.  If, 
therefore,  the  grandfather  of  the  candidate  was  a  Eupatrid, 
and  if  a  Eupatrid  was  a  man  wlio  coiild  show  his  ;,miud- 
fathcr's  graiidfathm-,  it  foUowi*  tliat  the  candidate  hiin.self 
rau»t  have  been  re4]uire<I  to  prove  his  thiri.1  granilfather— 
that  is,  to  name  his  Tntavus.  At  Rome,  again,  all  the 
elements  of  the  case  exist.  The  Tritaviis  was  knnwn  to 
the  law ;  every  Patrician  had  a  gens.  The  rule  of  the 
Three  Descents  was,  as  I  shall  presently  show,  rocogniaed. 
It  is  not,  then,  an  unreasonable  inference  that  the  t«!it  of 
nobility  was  the  !5aiiic  in  Rome  as  it  was  in  AthuiLs.  Tn 
modem  timesf  the  system  of  heraldic  qimrteringK,  once  a 
matter  of  great  practical  importance,  indicates  the  existence 
in  Western  Europe  of  a  similar  practice.  'Die  latest  actual 
li-xanipk'  of  the  rule  wsems  to  Ije  that  of  the  Norsemen. 
Among  these  people,  the  sixth  inheritor  of  an  Udel 
property  was  an  Odel  Uondr ;  but  it  was  only  the  sixth 
inheritor  of  such  a  property,  who  could  trace  liw  de.'icent 

*  See  Hemum,   "Oreu.  Aitt,"  p.  S!}7. 

t  RoborUon's  "ScotUnil  ondur  har  Karly  Kiugi^''  voL  ii.,  pp.  321,  323. 
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through  the  tiiatemal  as  well  as  the  paternal  side,  tliat  was 
perfect  in  his  generations  and  so  entitlcU  to  rank  as  an 
Holdr. 


I  CLiof- 


ij  .'J.  In  this  nohility  there  were  degi'ees.  There  was  one 
Lriinch  noltler  than  the  noble,  and  in  the  nohler  branch  tliuro 
v&a  one  person  noblest  of  all.  Amongst  all  his  dan  tho 
chivf  »Uh.kI  pniiidly  timinent.  Their  nobility,  indei^,  was 
not  dm;  either  to  his  favour  or  to  anj*  popular  grant.  It 
wa-s  the  re.siilt  of  birth  aloHL'.  The  clansmen  were  their 
chief's  brotliers*  and  kimlrod.  He  was  their  chief,  their 
acknowlrdgi'd  senior  and  Krst  man,  but  in  no  sense  their 
ma'iter,  or  the  som-ce  of  their  lioiiours  or  of  their  wealth. 
Ho  was  their  natural  leader  in  war,  ho  was  the  natural 
arbitrator  of  their  disputes  in  peace.  AIwvc  all,  ho  was 
charged  with  tho  care  of  the  Gentile  worship.  This  last 
ftinction,  indeed,  was  that  which  was  sptcially  character- 
ifttic  of  archaic  royalty.  Generals  might  be  chosen  for 
ttpccial  services,  if  occasion  so  required.  Judicial  business, 
if  archaic  proceciUngs  deserve  that  name,  might  be  transacted 
befure  ofticers  apjujinU-d  for  the  puqjtise.  But  the  woi-ship 
of  the  (!ni.t,  like  the  worship  of  the  Household,  reijuired  the 
services  of  a  particidar  celebrant.  That  celebrant  should 
be  the  heir  of  the  Epunyni — that  is,  he  ought  in  strictness 
to  be  die  eldest  male,  or  the  repi^sentative  of  the  eldest 
ualc,  of  the  eldest  branch.  Tlius,  Mr.  Lyall*!*  assures 
us  that,  in  "  llajpi^tdna,  the  chief  is  supposed  to  be  the 
neare«t  legitimate  de«cen<Ient,  ui  din-ct  line,  fi-om  the 
founder  of  the  State,  according  to  the  genealogy*  of  the 
tribe ;  and  the  heads  of  the  branches  fi-oni  this  main  stock 
are  the  leatling  Rajp**!!  nobles,  the  pillars  of  tho  State." 
Such  were  those  hereditary  kings  with  definite  prerogatives. 

•  TikI'«  "CAJMtb&o,"  vol  i.,  p.  198. 
+  "KJiii.  Ktiviuw,"  cjdiv.,  y.  IS3, 
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of  whom  TliUcytlidL's  and  Aj-istotlo  speak.  Such  were  Uie 
Highland  and  the  Irish  chiefs.  Such  were  the  kings  whom 
Uie  TuutonR  choRO  by  i-ua^on  of  Lhoir  nobility,  while  they 
chose  their  genciuls,  ur  herzogs,  for  their  valour.  Such 
arc,  at  l\\is  ilay,  the  Rajas  of  Jixlhpoor  and  Jeypoor.  "  In 
the  actual  cunditiou,"  saya  Mr.  Lyall,*  "  of  the  Rajp6t  don 
society,  with  ita  tribal  chief  at  the  head  of  a  ciuntor  of 
families  and  sub-families,  each  baviug  a  sepamte  repi-esen- 
tative,  we  find  ....  the  conception  of  an  aristocracy 
deriving  from  blood  alone,  the  faimlies  being  noble  according 
to  the  degree  of  the  nearness  of  their  consanguinity  with 
t)ie  pure  blood  of  their  chief,  and  nobility  deiR-udiiiy  entirely 
upon  a  man's  position  in  his  own  dan ;  while,  outside  of  alt 
the  clans,  there  is  no  nobility  at  oil." 

In  all  large  genealogical  communities  amongst  the  Aryan 
nations  there  was  a  clan  U>  which  the  royal  dignity  was 
exclusively  attached,  althou-rh,  witliiu  the  liinitH  of  that 
clan,  the  right  of  election  was  more  or  less  freely  exercised, 
tiuch,  among  the  Persian-s,*}*  was  the  great  clan  of  the  Acha> 
n)enid».',  to  which  ICing  Dariu.^,  in  thu  Behistun  inscrip- 
tion, boasts  that  he  Ix-luiiged.  Such,  in  the  view  of  Honier, 
were  tlie  Peiopidee  in  Greece  and  the  Dardanidie  in  Troy ; 
and  such,  in  post-Homeric  times,  was  the  iUustrioa^  race  of 
the  Herakleids.  We  read  in  Herodotus,^  to  take  but  a  few 
of  the  less  familiar  examples,  of  the  royal  tribe  of  the 
Kimmerians,  and  of  the  Herakleid  kings  of  tlie  Scyths;  of 
tile  Herakleids  and  of  the  Mermnailiu  in  Lydia,  of  the 
Battiadaj  of  Kjn-ene,  and  of  the  Aleuadie  of  Larissa. 
Multitudes  of  other  exaiuples  have  boon  oollected§  by 
writers  on  Gi'eciau  antiquities.     Of  Ireland,  Dr.  SuUivauH 


•  "E«lin.  IieTiew."p.  191.  t  Eerwlotiw,  i..  125. 

:  i..  7:  iv..  10,  II,  I.V). 

{  See  WaohmiutU,  "  Hiat.  Ant.  of  Greece,"  vol.  i.,  p.  225. 
I  "  IntroduQtiuu  to  U'Corry's  Lisctiues,"  vol  i..  ji.  ccxxui. 


soo 


THE  DISTIKCTION  OF  RAXE5  IS  THB  CLAS. 


thus  writes : — "  The  descendents  and  relations  of  a  king 
formed  an  exclusively  roy&l  clus,  analogouit  to  the  Anglo- 
Saxon  Athelings  or  CUtones,  the  desoendcnte  of  Woden,  anil 
the  Bavarian  Agilufiiigs.  The  story  tvld  by  Tacitujs  uf  tha 
CheruHci  sending  to  Italy  for  a  Romanized  t'heruscan,  after 
the  extinction  of  all  the  membei^  of  the  royal  family  at 
home,  may  be  paralleled  by  similar  instances  of  a  strict 
a4lh(»iion  to  the  royal  line  in  Ireland."  Among  Teutonic 
nations  thi«  pmctici-*  sitiiis  to  \>k  imivi-nsal.  All  thir  ivigiiing 
families  in  Morthem  Europe — Anglican,  !!>axon,  Dane,  and 
Norwegian — traced  their  descent  from  Odin.  Among  the 
Ostrogoths  the  clan  of  the  Aniali  was  pre-eminent ;  among 
the  \'Lsigoth.<4,  the  i3altha; ;  among  the  Bavarians,  the  Agi- 
lofings ;  among  the  Franks,  the  Men^'ings ;  amoug^  the 
Vandals,  tlie  Asdings ;  among  the  Lombards,  the  Oungings 
and  the  LithingiT.  Aiuoog  the  Indian  clans  of  the  pre^'nt 
day,  llie  i-ojal  houses,  as  we  might  expect,  are  caii-fulIy 
defined.  Thus,  to  take  but  a  single  instance,  the  Rana  d 
the  R^pijtsf  must  belong  to  the  Semdia  Sacha  of  the 
Gehlote  Kula  of  the  Sootyavansas. 

I  have  saivl  that  the  Genius  of  the  Founder  became  the 
Lar  of  the  Household.  The  same  principle  continued  to 
operate  when  the  Household  had  expanded  into  the  clan. 
This  spirit  was  in  ^iome  way  supposed  to  dwell  in  the  House 
Fatlier  or  the  Clan  Father  for  the  time  being.  That  chief 
continued  upon  earth  the  existence  of  the  sainted  Genarch. 
How  long  this  belief  acUmlly  continued,  or  whether  it  ever 
were  practically  driven  out  by  beliefs  that  logically  wero 
inconsistent  with  it,  it  is  hanl  to  tell.  At  all  events.  th« 
sentiment  which  it  had  generated  remained  unchanged. 
We  may  thus,  tu  sonu*  extent,  compn-hend  the  deep  ftfling 
of  devotion  with  which  the  ik.>u  itganled  his  father  and  the 

*  Pror.  8tul;W»  "Oiat.  Ukt  of  EagUnd,"  vol.  i..  p.  143. 
4  See  TtMl"«  "  B»iuUi»n,"  vol.  L,  p.  83,  rf  »fq. 
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faiLsinan  h'm  cliiof.  "  v\  father,"  fiays  an  oM  Slavonic 
maxim*  '"is  like  an  earthly ^"hI  to  his  non."  "Tlie  ordinary 
HighlajuiiTs,"  says  ('aptain  Burt-f  in  I7S0.  "  cstcoiii  it  the 
most  sublime  degree  of  virtue  Ui  love  their  chief,  and  pay 
him  a  blind  obe<lience,  although  it  1>e  in  opposition  to  the 
Government."  I  need  not  cite  authorities  in  Bupport  of  so 
well  kno^ni  a  fact  as  the  absolute  self-abnegation  of  the 
Keltic  clansman.  But  aa  a  proof  of  itti  persistency  I  may 
^Abservc  that,  so  lately  as  three  and  a  half  centuries  ago.  this 

itiment  was  in  fuU  fnrct",  not  only  aiuung  the  Kt-ltic  Irish, 
but  among  the  English  settlers,  in  favour  of  a  fugitive  child 
wlio  was  Kprting  from  a  great  Anglo-Irish  line.  An  English 
ortjcerj  in  Ireland  thus  wiitcs,  in  the  year  1538,  to  Im 
stipeiior  officer  in  London : — '•  I  assure  your  Loitlship  that  this 
English  Pale,  except  the  towns  and  some  few  of  the  posses- 
sioners.be  ^o  atfectionatc  to  tho(ierftldinr-.9,  that  for  kindred, 
m&rriage,  fostering,  and  adhering  as  followers,  thty  covet 
more  to  see  a  Geralditie  to  reign  and  triumph  than  to  ate 
Ood  come  among  them ;  and  if  they  might  sec  this  young 
Girot's  banner  displayed — if  they  shoulfl  lose  half  their 
subetanc«,  they  would  rejoice  more  at  the  sanu-,  than  other- 
wise t<i  gaiu  gi-eat  good." 

A  Btrange  case  of  the  same  kin<l,  from  llajpAt  histvrj',  is 
narrated  by  Colonel  TtKl.§  WTicn  we  i-cmernVH-rthe  intense 
ftup(fi-stili{m  of  the  paitic:!,  and  the  terror  which  such  super- 
stition excites  even  in  the  boldest  among  uncultured  people, 
the  devotion  of  the  Rajpfit  chief  will  probably  be  thought  to 
deserve  no  mean  rank  aiuung  the  i-ecorded  deeds  of  self- 
sacriticing  heroism.  Jeswunt  Sing,  the  Raja  of  ilanvur,  a 
celebrated  Rajput  prince,  lost  his  senses  in  consequence  of 


•  Sir  U.  S.  Maina.  "Ttw  NiiMjt«onth  Ontury,"  vol  ii..  p,  SOI. 

t  Mr.  8kone*B  "Hi(jliUnd«r»,"  voL  i.,  j*.  166. 

t  Vrottmor  Bicfaey'a  "  Loctui**  oii  Irijth  HUtory"  (and  •eric*),  p.  1 15. 

S  "RaiMthan,"  vol.  ii..  p.  36. 
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tliu  ftlaiTiiiny  Bp[>antion  of  a  Brahoian  to  wbom,  -when 
life,  he  kail  ^veii  just  cauA«  of  uti'eoce.  "  He  vras  gi;acrmUy 
U'lieved  to  be  possessed  'with  a  wicked  spirit,  vhicb, 
when  exorcised,  was  made  to  say  he  would  only  dt^p&rt  oa 
the  self-sacrifice  of  a  cliief  equal  in  dignity  to  Jeswtmt. 
Nahur  Khan,  '  ilie  tiger  lord,'  cluef  of  the  Koompawat 
clan,  who  led  tlie  van  in  all  his  battles,  immediately  olTered 
his  head  in  expiation  for  hi^  prince ;  and  he  had  no  sooner 
expreesed  tlm  loyal  detemiination  than  the  holy  men  who 
oxovcised  the  spirit  cauiied  it  to  descend  into  a  vessel  of 
water,  and,  having  waved  it  thrice  round  hifi  head,  they 
pivsented  it  to  Nahur  Khan,  who  drank  it  otT,  anJ 
Jeswunt's  senses  were  instantly  restored.  This  miractUom 
transfer  of  the  ghost  is  implicitly  believed  by  eveiy  chief 
of  Ilajasthan,  by  whom  Nahur  was  called  the  'faithfnl  of 
tliL-  faithful.'  Previous  tu  dying,  he  called  his  »un.  and 
itupo8ed  on  him,  by  tlie  solemnity  of  an  oath,  the  abjuration 
uf  the  office  of  PunUtun,  or  hereditary  Premier  of  Manvur. 
whose  dignity  involvei]  such  a  sacrifice ;  and  from  that  day 
tlui  Cliampawutfi  uf  Ahwa  succeeded  the  KoomjMwiitH  of 
A<»pe,  who  reuoimced  the  first  seat  on  the  right  for  that  on 
the  left  uf  their  prince," 


TheOiu- 
tomor  ihe 

Deaocnts. 


§  4.  Between  Uie  two  extremes,  the  noble  and  tin;  slave, 
there  were  some  intermediate  cuuditions.  There  was  the 
freeman,  who  was  below  the  noble.  Therd  was  the  freed- 
man,  who  was  but  little  above  the  slave.  Tlie  freeman, 
t<Kj,  was  either  fuU-boni  or  uurely  free-bom,  as  he  was,  or 
WII8  nut,  a  uiendier  of  a  Mn-g.  Tlie  (question,  to  uliidi  uf 
tJiese  classes  any  man  belonged,  was  determined  by  liijt 
pedigree.  Tlie  general  nile  seems  to  have  l»oen  that  a  man 
was  held  to  possess  the  full  righU  belonging  to  any  condi- 
tion, if  his  father  and  his  grandfather,  with  their  respective 
wives,  liad    occupied    the  same    position,  although   with 
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imperfect  rights.  Thus,  altliou<;li  the  freoJman  had  ceased 
to  lie  a  slave,  and  was  for  e-rtain  puq>os«s  imv.  it  waa  not 
until  tlie  Ibtrd  gcnemtiuu  that  his  grandson  acquired  the 
full  rights  of  a  fi-ee-born  man.  So,  too,  three  generations  of 
freedom  were  required  for  a  fuU-ljom  man — ^that  is,  a  maa 
whose  M*g,  or  fainilj--  association,  was  complete.  In  like 
manner,  three  gtm«;i-atiutLH  uf  full-1>urii  men  inuiiil  lie  euiii- 
pleted  before  a  gentleman  won  made — a  man  perfect  in 
his  gtnerations,  the  member  of  a  gens,  or  kin,  or  cin<^l, 
and  one  of  t]\c  EupatritUe  of  hi.s  coiniitunity.  Tlius  the 
uiininiuni  .space  hetwecn  a  noble  and  a  slave  was,  cf>unting 
inclusively,  teo  generations.  The  noble  himself  marked 
one  generation,  his  ancestors  up  tu  and  including  liib 
"  Tritavus "  counted  six,  and  this  "  Tritavus "  was  the 
fourth  in  de.scont  fjoni  the  LiliertuK,  or  emancipated  slave. 
In  other  words,  there  were  before  the  "Tntavus"  tlirco 
generations  of  seini-fi-eedom.  Questions  of  descent  are  so 
pei-plexiug  to  those  who  are  not  familiar  with  their  intii- 
cacies,  that  I  make  no  excuse  for  treating  this  subject  in 
Homc  detail. 

^V'hen  a  slave  was  emancipated,  he  did  not  thereby 
Vnicome  at  once  iriilependeiit.  Independence,  indeed,  wi  far 
as  iadi\iduals  were  conccmeil,  was  in  early  times  uukiiown. 
A  man  must,  belong  to  some  aggregation  of  men,  or  al  lea-sL 
to  some  person  who  did  so  belong.  The  freedmau,  iheru- 
fore,  remained  in  his  old  Huii-tehi^ld.  But  he  ha<l  obtained 
pi'omotion  In  it.  His  person  was  now  safe.  His  pro- 
prietajy  rights  wei\;  acknowledged.  He  was,  indeed,  still 
under  the  authority  of  the  House  Father;  but  however 
aVwtohiU;  this  wjvereignty  might  in  theory  be,  in  practice  it 
was  exei-cised  in  a  very  ditt'erent  spirit  over  the  freedmau 
and  over  the  slare.  But  still  the  former  alave  was  far 
below  the  free  bom.  Not  only  was  his  social  estimation 
less,  but  his  share  of  the  corporate  property  aud  the  estimated 
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value  of  his  life  and  limb  were  also  lean.  He  might 
even,  in  otmc  uf  misbehaviour,  lie  reduewl  once  muri'  to 
tho  servile  i-anks.  On  his  deAth,  if  he  had  no  chJIdnm, 
his  property  escheated  to  his  Patronus.  because,  as  having 
U-en  a  slave,  he  could  Iiave  no  agnate  either  near  or  remote 
by  whom  he  might  be  rt'pn.'SL'ntfil.  Tlie  like  cunditioiw 
attached  to  his  children.  The  sons  of  the  freetlmen,  the 
Libertini,  lin^red,  to  use  the  expressive  phrase  of  the 
Koinan  law,  in  the  same  state  of  imperfect  freolom  as  their 
fatb(^r.  It  was  not  until  the  third  generation  that  thy  first 
free-ljom  man  of  the  race  made  his  appearance.  Ue,  although 
lie  did  not  himself  possess  all  the  righta  of  freedom,  ww 
capable  of  transmittinff  them.  Accordingly  his  son,  that  is 
tho  fourth  in  dt«eeut  fiiim  the  fi-cHidraan  or  enianei[»ated 
slave,  was  both  free  by  inheritance,  and  was  tlie  stock  io 
which  hiB  free-boni  posterity  traced  their  descent.  Still,  the 
free-bom  man  was  far  from  attaining  to  all  the  rights  and 
pri\'ileges  of  perfect  birth,  lie  was  fi-ec-born,  but  not 
full-born.  A  full-bom  man  mu.st  have  an  indeiiendcnt 
family  association  ;  and  for  such  an  or^nisation  the  presemce 
of  two  livin"  ''enerations  of  free-born  inen  was  t^^sential. 
Thas  a  full-lwru  man  must  have  at  least  two  pure  descents. 
His  grantifather  and  his  grandmother  on  each  side,  as  well 
as  Ids  father  and  his  mother,  must  have  been  frcc-bom.  Aji 
the  Lil)er  was  the  thiitl  in  ilescent  from  the  Libertiis,  so  tlie 
Ingenuus  was  the  third  in  descent  fi-om  the  Liber.  The 
full  M^g  or  •'  Cognatio"  as  the  later  Roman  writers  call  it, 
was  thus  formed,  a  Ix)dy  capable  of  protecting  its  memtters, 
anil  answerable  jointi}'  and  severally- for  their  misdeeds.  It 
was  upon  this  Mieg  that  the  <luty  of  waging  the  blood  feud 
for  a  slain  kiasman  devolved.  It  was  to  the  iljeg  that  the 
wer-gi-ld  of  such  a  kinsman  was  paid.  It  was  the  Mieg  of 
the  homicide  that  had  to  make  or  to  guarantee  the  proper 
compensation,  and  against  every  member  of  which,  in  the 
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of  sucli  coiiipt'usalion,  the  avenger  of  Ulotxl  might 
lawfully  extend  his  hand. 

There  was.  however,  a  further  distinction.  The  Mtegnian 
or  IngenuuR  poewea-swi,  indeed,  full  heritable  blood,  and 
formed  one  of  a  distinct  self-goveraiiig  associatiuu.  But  he 
did  not  thereby  acquire  in  the  fullest  degree  all  the  advan- 
tages that  resulted  from  such  a  position.  It  was  not 
reasonable  that  a  newly-formed  Mjsg  should  have  the  same 
prjwer  or  Ihi'  s&inv  iiiipurtanci'  aw  ime  whieh  ]ia«l  lineii 
cstablwUed  for  many  generations.  We  thus  arrive  at  a 
diiTerence  between  fiill-boni  freemen.  Miega  were  older  and 
younger.  The  younger  Majg  stood  by  itself,  and  had  within 
the  community  to  which  it  b(;hmgr;d  no  fiuiher  or  other 
special  connection.  It  was  only  an  inchoate  kin.  But  the 
older  Micg,  that  which  had  continned  for  three  descents  of 
Mttrgthinn,  expanded  not  only  into  a  kin.  but  into  a  kin  of  a 
verj'  high  rank.  That  Is  to  say,  the  full-bom  member  of  a 
Meeg,  whose  two  grandfathers  had  l>eun  tliemselves  Ma,^giiien, 
was  thereby  the  member  of  a  kin.  the  mo«t  advanced  and 
highest  form  of  blood  relationship  with  which  the  ancient 
world  was  acquainted.  But  the  clansman  who  could  reckon 
his  six  ancestore  upon  both  sides  of  unblemished  descent,  waa 
not  only  free-born,  but  fult-buru ;  aud  nut  only  full-bom, 
but  well-bom. 


§5.  I  now  proceed  to  state  the  evidence  in  support  of^w 
the  existence  of  this  custom  of  the  Three  Descents.  The  the  Three 
Romans  hod  specific  names  for  each  step  in  the  first  part  of 
the  progression,  Libert.us,  Libertinus,  anil  Liber.  It  is  ex- 
pressly stated*  that  the  class  Libertini  fomierly  included 
both  the  Liberti  and  the  sons  of  Liherti.  There  is  also  the 
custom  of  the  FaAti»~(*  in  which  the  names  both  of  the  father 

•  SdoL.  ■'Cliiml.,"24. 

t  Niebohr.    "History  of  RoinO  vol  Ui.,  |),  M5. 
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ami  iif  the  grandfather  are  recorded  Further,  in 
Hpet-ch  in  Livy.*  the  B(»eaker.  Appius  Claudius  Craanis. 
controAta  with  the  men  of  Patrician  descent  the  ordin&rr 
Quiritc,  the  deacendent  of  two  free  men.  The  Greeks  liad 
tin;  ninnrkfible  word  rpiyona,  which  implies,  in  its  secondary 
Bcnse,  fulness  of  the  condition  descTibe<l ;  and  the  force  of 
thi»  evidence  itt  not  weakened  by  the  fact  that,  io  the  great 
orators  and  poets,  the  iwe  of  the  word  is  generally  figwrative, 
Thii»  Demo»iheneN  describes  an  opponent  as  evil  from  the 
third  ^nemlion  ;  that  is,  he  alleges  that  this  opponent  was  a 
firee  citizen  of  Evil,  and  could  show  his  "  Vier  ahnen  "  in 
crime.  So,  too,  the  imliappy  CEfii|)Ofi.+  when,  in  his  miup- 
prehonMon  at  the  cause  of  her  alarm,  he  strives  to  oncoui 
Toeast/i  to  proceed  with  the  terrible  inquiiy.  assures 
tliat  her  nobility  will  remain  unstained,  even  though  h« 
should  bo  proved  thrice  a  slave  from  the  thin!  mother ; 
that  is,  even  though  liiw  sei*viU>  state  wore  t^stablisJietl  by 
lawful  inheritance,  and  he  were  a  slave  not  merely  of  the 
third,  but  of  the  fourth  generation^not  merely  capable  of 
ti-ansmitting  slavery,  but  actually  inheriting  it  as  a  rtpht 
In  like  iiiahner,  Kuripides^  speaks  of  a  luan  as  thrice  a 
bastard  ;  that  is,  as  one  in  whom  base  descent  had  V«come 
hereditary.  It  is  noteworthy,  too,  that  Homer  usually  givee 
the  names,  not  only  of  the  father,  but  of  the  grandfather,  of 
Ills  litTOC's.  At  AtlicnK§  it  was  necessary  that  the  Archons 
and  the  Priests  should  prove  their  descent  as  citizens  for 
three  generations.  So,  too,  Strabo|[  states  t^t  among 
the  Massiliots  three  generations  were  necessary  to  qualify 


*  An  hoc.  ai  CIaikIuv  fumliiv  noo  am  neo  ex  patricio  nugninc  ortaB  Bed 
nuus  (juiritiotD  qailibot,  ijni  idcmIo  me  dnobas  ingeniii»  nrtiim  ct  rivers  io 
libera  ci(it«t«  Kuun,  rcticsre  pouim  * — ri,,  I/O. 

t  OM.  I'yr.,  742,  lOUa. 

t  AndioOL,  037. 

8  Hurmum.  "  One.  Aat.."  p.  200,  uiil  note  (5). 
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a  man  of  alien  oiijfin  for  adinissiou  among  tboee  who  were 
capable  of  mvinicipnl  honuura. 

iUnoDg  tlie  Gothic  nations  the  custom  of  the  Three 
Descent*)  appears  to  have  been  universal.  Among  the 
Scandinaviajm  *  the  three  grailations  of  the  Frigiven  man, 
his  son,  and  the  Bondr,  were  marked  as  clearly  as  the 
corresponding  ranks  were  marked  hy  the  terms  Liljcrtus, 
Libertinos,  and  Liber,  in  early  Rome.  In  the  Sachsen 
Spiegt;!,  the  rule  is  laid  down  in  pi-c-eiso  tiM-tiis : — "Si^ni 
in  <{Uatuor  suis  generationibus,  hoc  est  ex  duobus  avis  ot 
(luohus  aviis,  ac  patre  et  matrc  indiHamati  juris  est,  ilium 
in  jure  suo  nemo  infamare  potest."  So  among  the  Franks, 
if  a  man  was  claiiiH-il  a.s  a  coUninji,  and  all<?ged  in  defence 
that  he  was  an  ivf/enitujt,  ho  had  to  prove  that  his  father 
and  his  grandfather  were  ingenui  on  both  aidcG.  Tlio 
whole  gratcm  of  sacces8ion  to  property -j-  among  these 
northern  nations  seoms  to  have  been  lio^ed  on  this  principle. 
Three  descents  of  freedom  were  necesjsary*  to  give  the  right 
of  inheritance  in  allodial  property.  Thr^  descents  of 
military  service  were  necessary  to  give  the  right  of 
suco^a-sinn  in  benefices.  Three  descents  were,  in  like 
manner,  necessary  to  establish  "native  right"  in  the  inferior 
classes  that  were  attached  to  the  soil.  Among  ouraelves, 
some  cnrinus  cases  of  sui^'ival  in  this  matter  may  bo 
notice<l.  In  the  first  place,  there  is  the  old  proverb,  tliat 
"  it  takea  three  generations  to  make  a  gentleman."  In  tlie 
second  place,  when  the  order  of  baronets  was  e-stahlished, 
it  was.  among  other  things.  n.H|uirei1  that  eaeh  canflidate 
should  prove  that  ho  was  descended  in  the  male  line  from 
a  gi-andfather  at  least  who  had  borne  coat  armour.  Again, 
imder  an  Act  of  Parliament  J  which  long  regidatod  the 
subject,  the  test  of  British  nationality  wa.s  that  a  man's 

*  Robertoon'B  "f^otUnd  under  hor  Eu-ly  Kings,"  vol.  ii.,  p.  322. 
+  lb.,  vol  u.,  p.  SI3.  Z  13  Geo.  TU.,  c  21. 
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father  anJ  graiKlfatlier  lia«i  bitn  tiatuml-born  subject* 
the  Crown.  I  do  not  mean  thai  tlie  frainera  of  tliat  Acts  or 
even  the  law  officers  of  King  James  the  First  thought  o^ 
or  perhaps  knew  anything  of,  the  old  rule  of  the  Three 
Deiwents.  But  to  stand  on  the  old  ways  is  very  di 
the  legal  mind ;  and  it  is  not  unreasonable  to  believe 
these  lawyers  followed  in  both  cases  the  traditionary  rule. 

The  Keltic  nations  also  exhibit  traces  of  a  similar  ciuttom. 
In  Cymric  law,  the  descendent  of  the  original  AUt\i.d^or 
stranger  to  the  district,  was,  after  the  lapse  of  three 
generations,  ranked  as  a  "  BriodwT ;"  and  thenceforth 
became  irremovable,  and  was  entitled  to  his  share  ia  the 
land  of  the  "vicinity."  Tn  Seotlaml,  a  .similar  rule  appUi 
to  serfs,  although  it  Ls  posKible  that  in  this  ca.se  the 
may  have  been  introduced  from  England.  In  Ireland,  * 
the  descendonto  of  a  Bo-aire,  or  Ceorl,  might,  when  thoy 
possessed  land  for  three  generations,  aspire  to  lxKX»nie 
ilaths.  So,  too,  a  "Fuidir  Family, f  iu  the  fourth 
generation — indeed,  in  the  thii-d,  for  the  Daer  Bothach 
had  also  right  of  settlement^ — could  not  be  ejected  fnim 
the  land."  That  is,  the  third  descendent  was  capable  of 
transmitting  heritable  right,  and  the  fourth  of  acquisition 
by  virtue  of  such  right.  There  is  a  curious  application  of 
this  rule  in  early  Irish  church  affairs.  If  a  churchman 
left  hia  original  church  and  went  to  another,  where  he  died, 
hia  "clan-naighe"  goods  were  divided  in  certain  fixed 
proportions  between  his  okt  chuix^b  and  the  new.  "  The 
rights  of  the  original  church,"  observe.-s  the  learned  e<Iitor* 
of  the  Ancient  Tvaw.-^  of  Irt-laml,  "  did  not  cease  with  the 
division  of  the  clan-naigho  property  of  its  former  member, 
but,  although  in  a  decreasing  ratio,  afleeted  the  similar 
property  of  the  two  first  generations  of  the  desccndeutft  of 

*  I>r.  Siillirwi'a  "  Introductton  ta  O'Carrj'a  LectunB,"  rol.  i.,  p.  cix. 
f  lb.,  p.  cxxi.  t  ruL  m.,  p.  \xix. 
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the  deceased.  It  may  bo  conjectured  tbat  the  next 
generation  would  bo  wholly  discharged  from  the  claims 
of  tlie  church  of  their  ancestors  of  the  third  generatiou, 
and  that  tlie  church  in  whose  distriet  they  resided  would 
then  be  considered  as  their  original  or  native  church." 


8  0.  Tliesc  consitlerations  indicate  the  triple  distinction  of 

•  tlicuipor- 

the  ancient  free  population.     It  conMsted  of  fi-cedmen^  of  t^aw  of 

freemen,  and  of  nobles.  The  distinction  rested  exclusively  gios. 
npon  blood,  and  could  not,  therefore,  be  removed  by  grant 
eitlier  of  people  or  of  king.  By  the  operation  of  time,  if 
there  were  no  disturbing  influence,  eadx  lower  claaa 
naturally  pa.s.<ied  into  the  one  next  above  it.  Each  step  of 
promotion  brought  with  it  increased  consideration,  addi- 
tional strength  and  influence  by  reason  of  a  more 
numerous  kindred  and  more  extended  alliances,  and  no 
small  material  advantage,  both  direct  and  indirect.  At  a 
later  period,  when  tho  de[>endent  portion  of  the  Household 
became  developed,  and  the  Oasindschaft  was  established, 
other  varieties  of  rank  arose.  Nobility  was  then  derived, 
not  from  birth,  but  from  olhcial  position  and  attendance  upon 
the  throne.  Bub,  even  in  these  cireumstances,  native  right — 
the  right  of  a  beneficial  interest  in  the  public  land  that  the 
chief  held  and  distributed — was  detcniiined  by  the  rule  of 
the  Three  Descents.  The  same  principle,  too,  established  the 
right  of  the  lonl  bo  the  pei-sonal  semcea  of  his  dependent 
Hence  the  preservation  of  pedigreas  and  their  accuracy — 
matters  which  now  acom  merely  solemn  trifling — were 
duties  of  urgent  practical  importance.  They  were  the 
evidences  of  a  man's  social  position  at  a  time  when  social 
position  implied  lauch  more  than  it  now  implies.  Whether 
they  were  long,  or  whether  they  were  short,  they  were  alike 
essential,  according  to  the  nature  of    the  case,  for   the 


establiKhment  of  rights.     Writin' 


of  the  Kajp^ts,  Colonel 
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TckI  *  tells  us  thai  "  each  race  {nacJia),  has  its  Ootra  Ackar^tif 
&  genealogical  creed  describing  the  essential  peculiarities, 
religioiw  teiKiU,  and  pristine  loiutle  of  the  clan.  Every 
Rajput  should  be  able  to  repeat  this,  though  it  is  now 
coiiflned  to  the  faiuily  priest,  or  genealogiaL"  "  India,"  says 
another  writer,"!"  "  singularly  barren  of  authentic  hLstorical 
records,  has  pi^served,  by  oral  tradition  and  with  scrupulous 
care,  the  genealogy  of  even  oiscui-e  families.  In  every 
village  the  indraei,  or  bai-d,  can  repeat  the  names  of  every 
proprietor  who  has  held  land  in  the  village  since  its  founding 
hundreds  of  years  lielbre ;  and  the  proof  of  the  correctnesw 
of  tlie  genealogj*  is  the  fact  that  the  village  lands  arc  to-day 
held  in  the  very  shares  which  the  descendeuta  of  the 
ori^^nal  founden*  represent."  So  it  is  saidj  that,  in  Ireland. 
the  genealogies  of  the  royal  houses  "  appear  to  have  bceu 
critically  examined  and  dificussed  at  the  general  conven- 
tions of  the  states  and  provinces  of  Erin,  When  reWaed 
and  approved  of,  they  were  i-ecited  at  the  fairs,  so  that  they 
should  be  preserved  in  the  memory  of  all,  and  be  subject  to 
the  control  of  public  opinion."  Tlie  saiiie  care,  and  for  a 
like  reason,  was  taken  as  to  the  pedigrees  of  low  aa  was 
taken  of  the  pedigrees  of  high.  In  the  oM  English  and 
Scoto-Norman  charters,  the  pedigrees  of  serfs,  traced  with 
much  care,  irequently  occur.tj  It  ia  proliablo  that  it  was  in 
the  intei-est  of  the  loitl,  and  not  of  the  serf,  that  this  care 
was  taken.  But  whatever  may  have  been  the  motive,  the 
rule  of  law  at  tliat  titne  was,  that  the  mutual  rights  and 
duties  of  the  parties  were  detennined  by  the  fact  of  tha 
descent 


•  "lUjwrtlian."  vol.  !.,  p.  S2. 

t  Griffin'a  "  Hajju  i>f  thts  Piinjnl),"  \y  AM. 

J  Dr.  Sulliraa'i  "lutroductiaD  to  O'Curry's  Lecture*, "  vol.  i,  p.  ocKxnLj 
■M  aiMo,  Sir  John  Ua\-iB(t'8  "  Hutoric&l  Trauts  "  (Ed.  ITS'),  p.  S&S. 

I  RobertMn'a  "ScoUimkI  nndcr  her  E*rly  Kingt,"  voL  ii.,  p.  314 1 
E«niblc'*  ".Saxtuu  iu  Engliuid,"  voL  t.,  p.  225. 
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But  if  pedigrees  were  in  fonner  days  muniments  of  title, 
it  was  necessary  tliat  the  proper  chain  of  title  slioultl  be 
complete    and    unbroken.      This    necessity    suggests    the 

ilanation  of  another  phenomenon  of  early  sodety.  We 
can  thus  appreciate,  not  only  the  importance  that  our  fore- 
fathem  attached  to  pedigi-ees,  and  their  anxiety  for  their 
preservation,  but  also  the  extreme  rigour  shown  towanls 
Tnesalliancca  and  to  any  lapse  from  female  virtue,  anvl  the 
indifference  with  which  mascailine  aberrations  were  regartled. 
It  was  not  the  immorality  of  the  act  that  shocked  our 
ancestors,  but  the  blot  that  it  might  cause  in  tlic  family 
pedigree.  The  restriction,  therefore,  did  not  extend  beyond 
ita  cause.  Tlie  appruhendeil  danger  to  the  House*  was 
atemly  forbidden  and  mcrcil&ssly  punished.  But  the 
wandering  loves  of  the  men  were  of  no  interest  to  their 
archaic  companions.  It  was  upon  considerations  of  expedi- 
ency', and  not  upon  considerations  of  morality,  that  the 
iniles  ivlattng  to  the  intercourse  between  the  sexes  were 
originally  founded.  Of  thi.H  state  of  things  there  are  two 
curious  survivals.  One  Ls  the  difference  in  the  legal  con- 
eequences  between  adultery  on  tlie  part  of  the  husliand  an<l 
adultery  on  the  part  of  the  wife  ;  the  other  is  the  history  of 
the  word  libertine,  a  woi-d  which  originally  denoted  the  son 
of  &  freedman,  and,  afterwards,  a  frefdman  himself,  but 
whicli — because  the  conduct  o£  the  frccdmau  was  uni-e- 
strained  either  by  public  opinion  or  by  law — subsequently 
luiquirud  its  present  meaning. 


•  Groto't  "  Hist.  Grooco,"  voL  ii.,  p.  115. 
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^J*"^'  S  ^•-  '^^  ^'"-  ^1'  B^^^-  ^''  cI*"!'  was  thus  a  body  of  men 
•"J^^SJl  ^^  common  descent,  so  far,  at  least,  as  its  principal  inemhifR 
were  concerned,  and  united  by  a  common  reli^on  which 
was  essentially  commciuorativc  of  that  descent',  fiut  it 
was  something  move.  These  kinsmen  or  fcllow-chiii-climeii 
— althoug'Ii  the  latter  tcni)  now  de-scribes  all  too  feebl}*  the 
closeness  of  the  old  reli^ous  tie — were  also  settled  on  the 
same  land,  and  were  joint-owners  of  it  The  primarj-  bond 
of  kindred  tinion  was,  indeed,  the  community  of  their 
worship.  But  in  addition  to  this  tie,  nnd  lU-pendent  U(>on 
it,  Vi'as  the  further  tie  tu  which  the  community  t»f  their 
land  gave  rise.  The  land  belonged  to  tlie  clan,  and  the 
clan  was  settled  upon  the  land.  A  man  m'hs  thus  not  a 
member  of  the  clan,  because  he  livi^d  upon,  or  even  owned, 
the  land  ;  but  he  lived  upon  the  land,  and  had  interests  in 
it,  because  he  was  a  member  of  the  clan.  This  secondary 
tic,  which  sur\'ived,aml  even  supereeded,  the  earlier  relation, 
wa.s  originally  threefold,  llie  clansmen  lived  together: 
tliey  held  joint  interests  in  landed  propertj- :  they  managed, 
for  certain  pui-poses.  that  property  in  common.  Tims  they 
were  at  once  kinsmen,  ni-i^'hbour>i,  co-owners,  and  partners. 
But  intimate  as  their  couni-ction  thus  was,  their  individuality 
wa«  not  last.  In  the  next  degree  of  kinship  after  brothers 
tlie  House  Spirits  began  to  differ.  Uncle  and  nephew, 
much  more  &-st  cousins,  had   no  longer   the  same  Lares. 
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Even  brothers,  when  they  were  separated,  rnay  have  had 
some  ditTerence  of  rituaL  Thus,  each  Household  had  iU 
separate  worship,  and,  consequently,  its  separate  health, 
its  separate  property,  and  ita  eepai-ate  administration  of 
thai  property.  There  were,  therefore,  in  an  archaic 
townahip  two  distinct  classi,y  of  eonditioai.  These  con- 
ditions may,  in  tliu  exprc-sstve  language  of  the  middle  ages, 
be  described  the  one  as  immunity,  the  other  as  community. 
In  the  former  ease,  the  House  Father  was  absolutely  free 
from  all  external  control.  So  long  a.s  liis  Honseliold 
remained,  he  eoulil  do  what  he  liked  ■with  his  own. 
Neither  the  community  as  a  whole,  nor  any  member  of  it, 
had  any  concern  with  his  domestic  af!airs.  Tliese  aifaira 
belonged  to  his  particular  House  Spixits,  whose  will  it  was 
his  duty  to  ascurtain  and  to  express.  No  other  person, 
therefore,  onght,  or  wished,  to  intenneddle  in  them.  Such 
an  interference  would  have  seemed  to  the  archaic  mind 
something  much  more  serious  than  a  mere  unauthorized 
intrusion.  It  would  have  been  an  otfencc  to  the  House  Spitit 
who  was  thus  approached  by  stranger  hands,  and  would 
have  challeugeil  lus  just  resentment.  But  outside  the 
authority  of  the  special  House  Spirit,  matters  were  changed. 
There  the  authority  of  Uie  common  spirits  of  the  clan  began. 
The  Honse  Father  was  no  longer  independent,  but  was,  on  the 
contrary,  Iwiund  in  every  act  ami  in  eveiy  forWaraiice  by 
stringent  rules  framed  in  tlii;  interest  of  other  persons.  The 
tie  between  him  and  tlieni,  at  least  in  soculai-  matters,  wa^ 
the  community  of  their  land.  But  this  conununity  varied 
according  to  circumstanceii.  There  were  always  the 
community  of  neighbourhood  and  the  community  of  joint- 
ownership.  In  other  words,  the  clansmen  always  lived 
in  the  same  villi^>,  and  owned  collectively  the  same 
territory.  But  the  management  of  that  land  by  the 
kiiiuuieu,  and,  conse(^uently,  the  conditions   of   then'  poit- 
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nerahip,  varied  according  to  the  nature  o£  the  property. 
Sometimes  some  portion  of  tlie  land  was  required  for  the 
cultivation  of  cereals,  or  for  meadow  lands,  or  for  planta- 
tions. Sometimes  all  thc.sc  purpoaas  were  In  demand; 
tMjmetiiiies  none  of  them.  The  conditions  of  production 
differed  in  diHerent  miU,  and  climate,  and  drcumstaneeK ; 
and  tlie  coiiditioiu*  of  the  pai-tnership  varied  accordingiy. 
But  whatever  the  difference  in  the  details  might  be,  some 
kind  of  partnership  always  existed ;  to  this  extent,  at  leaat, 
that  interests  in  the  cununon  property  were  not  enjc^'ed 
■without  rofBi-ence  to  other  proprietoi-s,  hut  could  be 
only  under  precise  and  ri<(orous  rules. 


Tiio  LudA  §  2.  It  was  in  Uiis  manner,  by  independent  groups  of  men 
an  Kgajih  imited  by  some  personal  tie,  whether  of  blood  or  of  religiun 
01*  of  both,  and  also  occupying  collectively  each  its  own 
portion  of  land,  that  entire  countries  •  were  oripnally 
inhabited.  The  names  by  which  we  now  know  the  great 
European  monai-chies  were  once  mere  geographical 
expressions,  anil  did  not  denote  political  societies.  The.su 
countries  were  inhabited  throughout  their  whole  extent  by 
a  multitude  of  small  independent  organi/.ed  hodies.of  wMch 
the  boundaries  of  one  ceased  when  tlie  boundaries  of 
another  began.  There  was  no  land,  whether  it  waa  cul- 
tivated or  was  in  its  natural  .stato,  that  waa  not  included 
within  the  twumUriea  of  some  community.  Of  courae,each 
larger  ccutinunity  had  its  sub-divisions ;  and  the  right  to 
its  own  portion  of  land  was  guarded  by  each  branch 
against  other  branches  of  the  same  clan,  as  carefully  as 
the  whole  tenitoiy  was  protected  £iom  the  intrusion  of 
!>tiangers.     But  the  fact  that  a  cei-tain  portion  of  public 

'  S«e  "  Riiil«ituiiy  xur  G«achicte  der  Mark-Hof-Dorf-ond  SUdt- 
VerfaauDg  atui  der  ofbntlich«u  Gewalt,"— Von  Owrg  Ludvri^  Vod 
HMUvr.     Sect.  3. 
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land  had  not  been  granted  to  any  such  subHlivision,  raised 
no  presumption  of  its  aljamlonment.  It  reiimineil,  as  before, 
a  part  of  tlie  original  p&triniony  of  the  whole  community. 

Thus  a  question  was  lately  raised  in  India  afi  to  the  extent 
of  waste  land  in  that  country.  The  answer*  in  effect  was, 
that  there  was  no  wa^te  land  in  India,  none  at  leaxt  in  the 

fvense  with  which  we  are  familiar  wla-u  wc  speak  of  the 
waste  lands  of  the  (Drown.  Of  nncultivated  land  there  is 
abundance ;  but,  with  some  trifling  exceptions,  the  entire 
country  is  appropriated  and  is  divided  among  the  different 
village  eoiiiiiiunitic8.  Tlicso  local  b<>dic^,  as  wc  should  call 
them,  whether  they  be  communities  or  clans  under  chieftains, 
are  entirely  indepenJent.  None  of  tliejii  admits  any  right 
of  any  other  to  control  its  conduct.  "  Every  State,"  Colonel 
Tod  +  writes  of  the  RajptiUi,  "presents  the  picture  of  so 

|3nany  hundi-cd  or  thousand  minute  republics  without  any 
connection  with  each  other,  giving  allegiance  and  rent  bu  a 
prince  who  neither  legislates  for  them  nor  even  forms  a 
police  for  them."  What  is  still  true  of  India,  was  once 
true  of  the  most  famous  cnmniunitiet*  of  Eui-opc.  To 
take  but  a  single  instance,  Mr.  Kemble^  in  describing 
early  England,  obeerves  that  "  the  country  was  covered 
with  a  net- work  of  coimu  unities,  tlie  principle  of  whose 
being  was  separation  as  regarded  each  other,  the  most 
intimate  union  as  respected  the  individual  members  of  each." 
As  to  the  size  of  these  primary*  cells  of  the  political  or- 
lism,  there  was  notliing  even  like  uniformity.  Some  of  the 
old  German  marks  were  very  large.  Others,  again,  contain 
only  some  hundred,  or  perhaps  soiiio  thousand  acres. 
Mommsen  calculates  that  tho  original  Aijer  Romanua  com- 
prised, at  the  utmost,  116  square  miles,  that  b  73,000  acres ; 


•  8ir  O.  S.  SUine,  "  ViU.  Com.,'*  p.  121. 
t  "  lUjarthan,"  vol.  i.,  p.  495. 
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but  this  area  included  the  territories  of  Hevei-al  cantons. 
Mr.  Hunter*  descril>cs  the  remote  <li.stiict  of  Parikml,  in 
Orissa,  as  "exhibiting  an  almost  perfect  picture  of  tlie 
primitive  Arj'an  commonwealth.  A  Baja  is  at  the  head, 
and  excroises  unquestioned  hcieditaiy  control.  His  domains 
extend  over  70  square  miles,  divided  into  54  communities  of 
agriculturistg,  wliotue  homesteads,  000  in  nuinher,  duster 
together  into  villages;  each  village  having  a  perfectly 
defined  extent  of  land  attached  to  it  In  thene  rural  com- 
munes the  distinctions  of  ca.ste  are  rigidly  pi'escrved,  and 
the  gods  ore  woi^hipped  acconiing  t^i  the  ancient  rites." 
This  statement  gives  a  territoiy  of  44,800  acres  whidi  forms 
the  origiiwil  laark.cuntaining  r>4fiej>arate  and  kindi-ed  marks. 
Tlie  average  size  of  caxh  of  these  smaller  marks  is  about  830 
acres,  and  the  avei-age  number  of  houses  in  each  village  is 
about  17-  Such  wa^t  the  Patria  of  the  Romans,  the  Ethel  <^ 
our  ancestors,  the  true  Fatherland  that  held  all  that  was  dear 
to  \tti  sons.  How  dueply  ioot«d  in  the  popular  mind  was 
this  form  of  society,  we  may  judge  from  its  persistency. 
Thucydidea  descrihea  the  grief  of  the  Attic  peasants,  long 
after  the  political  integration  of  Athen.s,  when  they  were 
forced  to  abandon  their  villages,  and  to  take  refuge  from  the 
invading  Spaiians  witliin  the  walls  of  tlie  city.  Tlie  G^s, 
or  political  divisions  of  England  before  the  consolidation 
of  the  Monarchy,  have  long  ago  disappeared,  and  left 
not  a  trace  behind  them.  But  the  marks,  which  were  a 
naturalf  and  not  an  artificial  division,  retained  their 
individuality  under  every  cliange  that  has  befallen  our 
race.  To  this  day  ti-aces  of  the  old  maik.s  may  be  found 
in  most  of  tlie  countries  of  continental  Europe.  For  India 
I  will  repeat  an  often  cited  extract  from  the  vritingaj  of 


•  "OriM»,"voL  i.,  p.  32. 

+  Kenibk'*R  "  tj&xous  in  Kuglaiid."  vcL  i.,  p.  SI. 

«  Elphionone'i  "  Itintory  of  India,"  p.  C4,  oitiog  Sir  C.  UctcsUe, 
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a  great  Indian  statesman,  approved  anil  confinned  by  the 
experience  of  another  not  less  eminent  authority ; — "The 
\iUage  communities  are  Httlc  rcpublica,  having  nearly 
everj-thing  they  can  want  within  theiuselvfcs,  and  almost 
independent  of  any  foreign  relations.  They  seora  to  last 
where  nothing  else  lasts.  Dynasty  after  dynasty  tuuiblea 
down  :  revolution  succeeds  to  revolution.  Hindu,  Pallian, 
Mogul,  Mahratta,  Sik,  English,  are  all  masters  in  turn ;  but 
the  village  community  rent&ins  the  same.  In  times  of 
trouble  they  ann  and  fortify  themselves :  a  hostile  anny 
passes  through  the  countiy;  the  village  communities  &jllect 
their  cattle  within  their  walltf,  and  let  tho  enemy  pass 
unprovoked.  If  plunder  and  devastation  he  directed 
agaimst  themselves,  and  the  force  employed  be  irresistible, 
they  flee  to  friendly  villages  at  a  distance;  but  wlnm  the 
Btorm  has  passed  over,  they  return  and  resume  their  occupa- 
tions. If  a  ei>untry  remain  fur  a  series  of  years  the  Kccne 
of  contmued  pillage  and  ma.s)^cre,  ro  that  the  villages 
cannot  bo  inhabited,  the  scattered  villagers,  nevertheless, 
return  whenever  tho  power  of  peaceable  possession  revives. 
A  generation  may  pass  away,  but  the  succeeding  generation 
will  return.  Tlie  -sons  will  take  the  places  of  the  fathers; 
the  same  site  for  the  village,  the  same  powitlons  for  tho 
houses,  the  same  lands,  will  be  re-oocupied  by  the  descon- 
denta  of  those  who  were  driven  out  when  the  village  wan 
depopulated:  and  it  is  not  a  trifling  matter  which  will 
drive  them  out,  for  they  will  often  maintain  their  post 
through  times  of  disturbance  and  convulsion,  and  ac«iuire 
strengtli   sufficient  to  resist  pillage  and   oppression  with 

S110C8BB." 


§  3.  As  between  members  of  the  Aamo  clan,  land  was  The  Land 
held  not  as  each  man  thought  fit  to  occupy  it,  but  according  M^ti^m 
to  certain  definite   rules.     But,  in   the  distribution  of  it«  C""™"*- 
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lanH,  the  clan  did  not  deal  directly  with  tho  individual  or 
evL-n  with  the  Household.  If  there  were  a  people,  that  is,  a 
combination  of  several  clans,  each  clan  received  its  grant. 
If  there  were  merely  a  single  clan,  it  made  its  gi-anta  to  its 
several  sub-clans.  The  latter  hodieii  deaJl  with  their 
respective  households.  Thus  the  land  of  the  whole  com- 
munity was  divided  into  portions  of  suitable  size ;  and 
these  portions  were  assigned  to  the  several  branches,  sub- 
cl&ns,  or  villa^res.  TIiIb  as.sij^umeut  was,  according  to  the 
ancient  practice,  regarded  as  teniporaiy ;  and  a  redistribution 
of  lauds  took  placi;  at  certain  intervals,  with  tbo  object  of 
establishing  equality  in  their  respective  shai-cs.  Each 
village,  upon  the  assignment  to  it  of  its  share,  proceeded  to 
distribute  it*  proper  share  to  every  Household,  according  to 
\in  rank.  Tlie  cli'ief  received  the  largest  sluux; ;  tho  clans- 
man who  was  perfect  in  his  generations  received  more  than 
the  ordinaiy  freeman.  Such  wa.-*  the  mode  in  which,  in 
Cicsar's *  time,  thcii*  lands  were  distributed,  ffcntibv^ 
coffnationihiui<juef  to  tlio  Cyns  and  thu  Mtc^  of  ihe 
Gonnans.  Such  was  the  modef  in  which  the  first  settleni 
in  Now  England  oi-ganized  themBelves,  Such,  at  this  day, 
is  the  urkIu  in  wliicli  tlic  Afghan  clansj  distribute  and 
redistribute  their  lands. 

A  well  known  passage  of  Tacitus, §  which  has  given  rise 
to  much  coutroverHy,  thu.s  finds  itn  explanation.  Writing 
of  the  early  Germans,  the  Iiistorian  says — "  Agri  pro 
numcro  cultoruni  ab  universis  in  vicos  occupantur,  quos 
niox  inter  se  secundum  dignationem  partiuntur.  Facilitatem 
partiendi  caniporum  spatia  piu'bent  Arva  per  annus 
mutant;  et  superest  ager."     For  the    word*    "in  vicoa," 


•  •  DeBcU.  QdL,"  vi.  22. 
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some  editions  read  *'in  vices,"  On  critical  grouBda  this 
loction  is  objectionable.*  Acconlinf^  to  tlie  text  above 
given,  the  passage  »ccms  to  8Ugg(<st  itonie  important  infer- 
ences. In  the  firet  place,  the  occupatiun  of  the  land  wan 
collective,  ab  univ«r»is — that  in,  the  whole  land  was  the 
pmpurty  of  the  entire  connnunity.  fSecondly,  the  land 
was  occupied  in  vicos,  so  as  to  iarm  Tillages — that  is, 
as  CfBRar  tells  us,  by  Cyan  and  Ifa.'gs.  ThiitUy,  the 
quauUty  of  land  granteil  to  each  Mieg  was  propor- 
tioned to  the  number  of  households  which  that  Ma-g 
contained.  Fourthly,  aJler  the  grant  had  been  made 
(raox),  the  Cyn  or  Ma^g  which  ha*l  received  it  proceeded  to 
dii»tribute  it  among  its  households,  according  to  their 
rtcni_'nizeil  Gontilu  mnk.  Fifthly,  the  great  extent  of 
availabk'  land  gave  faeilititis  fur  distribution.  Thus  the 
Miegs  ai-e  able  to  take  up  new  ground  for  cultivation  evei^* 
year,  and  still  the  community  has  land  to  spare. 

TJio  actual  use  of  the  buid  by  the  householders  of  each 
Ma.'g  was  rcgidated  by  definite  usages.  These  usages  may 
be  briefly  stated.  The  whole  land  was  divided  into  tlireo 
parts — town  lands,  arable  lands,  and  pastui-e  land*.  To 
these  was,  in  some  case.s,  added  a  fourth  division — namely, 
meadow  lands,  Witbin  the  limite  of  the  town  or  ^•illage 
alt  the  kinsmen  dwelt.  Each  habitation  was  separated, 
and  wa«  fiurroundtjtl  by  iU  own  eneloKun;.  Vju-h  Hoiis^ibuM 
had,  in  absolute  property,  its  own  hearth,  and  the  area 
that  was  risjuisitc  for  ii«  dwelling  and  its  yai"d.  It  was 
fvirtlier  entitled  to  its  due  sliare  of  the  arable  land  of  the 
community,  as  the  usages  of  the  clan  might  from  time  to 
tiitie  determine.  It  was  also  entitled  to  its  share  of  the 
grass  and  other  natural  products  of  the  pasture  lands. 
Thus,  to  use  the  language  of  our  own  l^al  system,  every 
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House  Father  held  hui  house  and  garden  in  fee;  was 
entitlfd,  subject  to  certAin  rfst*n-ation.s,  to  a  leas©  renewable 
fur  ever — for  one,  three,  or  four  years,  as  the  case  might  be, 
of  a  Hliifting  portion  of  the  arable  land ;  and  was  also 
entitled  to  certain  rights  of  common  appurtenant,  and  other 
similar  rights  in  the  waste  laiid  of  the  coinninnity. 

These  variouts  rights,  and  the  duties  timt  they  imply, 
were  regarded  as  forming  paila  of  a  whole.  Each  right 
dcpenilcd  upon  the  other.  U  was  not  that  one  man  had  a 
right  to  a  house  and  yard,  another  to  a  share  in  the 
cultivated  land,  anil  a  third  to  a  given  amoimt  of  grazing. 
But  the  owner  of  the  house,  or,  rather,  the  family  of  which 
he  was  for  the  time  being  the  organ,  was  entitletl  to  a 
definite  share  in  each  part  of  the  common  property,  lliat 
fihart!  wan  called  K\fipo{,  or  sol's,  or  loos,  or  ethel,  or  al(Ml — 
terms  which  always  indicate  an  aggregate  of  rights  and 
duties  in  regard  in  the  patrimony.  This  aggregate  the 
Noiihnien  called  7''om})t,  or,  as  wc  retain  the  word,  Toft, 
and  tho  Genuans,  among  many  other  names,  PJltu/.  Wliat- 
ever  variety  of  names  may  have  been  used,  the  fact  itself 
is  clear.  There  is  an  old  maxim  of  Germanic  law*  which 
declares  that  "  the  tompt  is  the  mother  of  the  field."  The 
house  detenuines  the  share  of  the  field ;  the  field  deter- 
mines the  ftliait  of  the  pasture  ;  the  pasture  detcniiincs  the 
.share  of  the  forest ;  tlie  forest  determines  tlie  share  of  the 
rushtA  to  thatch  the  roof ;  and  the  nishes  determine  the 
share  of  the  water  for  the  nets.  In  old  docmuents.'f  separate 
■manei,  in  difierent  villages,  each  with  its  proper  accessory 
rights,  are  expressly  declaied  to  bo  respectively  an  in^cyritoa 
or  independent  whole.  It  is  certain  that  the  two  ju(;«Yi,the 
customary  allotment  of  the  Kontans,  altEiuugh  somewhat 
larger  than  the  coorta  of  the  Teutonic  dwellings,  were  by 

*  Orimtn,  "Dcutscho  Rechta  AltortlioTner,"  p.  SSS. 
t  Voa  Aluuvr'a  "  £uiUitiUii^  "  Met.  57. 
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themselves  iasufficicnt*  to  inaiiitaiii  a  Householol.  It  is 
only  on  the  assumption  that  this  allotment  was  the  repre- 
sentative of  other  subsidiary  rights  that  wo  can  regard  the 
statements  of  the  Roman  liistoiians  as  coming  within  the 
limits  of  physical  possiliility.  Ouv  owni  law,f  too,  preserves, 
in  the  doctrines  of  common  appurtenant  and  common  pur 
■mcinatfe,  some  curious  relics  of  this  mutual  dependence  of 
rights.  In  the  former  case,  the  right  of  the  commoner  to 
depasture  hia  stock  in  the  summer  was  limited  by  the 
nmnher  of  stock  that  he  could  maintain  duiing  winter,  a 
nunilier  which  was  necessarily  regulated  by  the  extent  of 
his  fann  buildings  and  the  produce  of  his  cultivated  land. 
The  latter  form  is  substantially  the  result  of  commonable 
right*  over  landa  for  certain  pm-poses  lield  as  separate 
property.  Kut  the  law  cai-efully  distinguished  I>etween 
rights  of  common  of  pasture  which  arise  out  of  some  other 
holding  and  are  incident  thereto,  and  rights  of  pasture  in 
gross  which  result  from  an  ordinary  agreement  between 
parties  in  respect  to  grazing. 

§  4.  The  town  was  simply  a  collection  of  houses,  and  not  The  Town- 
in  any  way  a  corporate  bodj'  or  independent  existence:.  Houbm. 
It  was  not  the  basis  of  the  comuumity.  but  m<_'i-ely  that 
portion  of  the  clan's  land  which  was  used  for  pui"poses  of 
residence.  In  addition  to  the  several  houses  and  their 
respective  gardens,  it  contained  lines  of  .streets  giving  access 
to  the  various  dwellings.  It  contained  also  a  public  spaco 
in  which  meetings  were  held,  and  public  business  transacted. 
It  was  surrounded  by  a  wall,  or  a  hedge,  or  some  similar 
enclosure.  Within  it,  or  near  to  it,  was  the  stronghold,  a 
place  more  or  les-s  fortified,  in  which  the  inhabitants  might 
find  shelter  in  time  of  need.     Sometimes,  though  not  as  it 

•  Mommsen,  "Hirt.  Ronn!,"  vol.  i.,  p.  IW,  note. 
t  See  Cruim'a  "Digect,"  TiUe  xxiii. 
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Aeems  necessarily,  the  sacred  places  of  the  clan  were  within 
this  fortress.  The  houses  stood  each  in  ita  separate  enclofliire. 
No  buildings  wore  erected  with  poiiy  walls.  No  person  was 
even  alloweil  to  build  or  to  cultivate  up  to  the  very  edge  of 
hirt  lan<i,  but  a  space  •  of  at  h-ast  two  firet  was  h-f t  for  caves- 
drip,  or,  as  the  Twelve  Tnble.s  call  it.  A  vdntits.  In  later  timea, 
however,  when  towns,  in  the  modem  sense  of  the  terra, 
grew  up.  and  space  under  the  pressure  of  population  became 
valuable,  this  rule  seems  to  liave  been  relaxed.  Each 
enclosure  had,  like  the  village,  its  separate  hedge  or  other 
fence.  The  Gret-k  classical  writers  call  this  enclonure  ipnoc. 
The  same  word  occurs  in  Roman  authors,  under  the  form 
Jieixtum,  and  with  the  like  meaning.  Tacitus  note's  the  exist- 
ence of  the  custom  among  the  Germans,  who  called  the  space 
sun-oundtng  thy  house  hof  or  curt.  Among  the  Xorthtuen 
it  was  knoMm  as  the  toft ;  in  the  Brehon  laws,  where  it  is 
the  subject  of  much  minute  legislation,  it  is  styled  Maigldn. 
In  Rassia  it  still  cxisU  gh  Ubu.  In  India  the  same 
phenomenon  aUo  .sumves,  T^-ith  an  ailditional  poculiarity.  In 
that  country  not  only  the  precinct,  and  its  inWoiability, 
continue,  but  also  an  extraordinary  secrecy  of  domestic  life,  a 
secrecy  wh  ich  is  said  to  lje  maintained  even  by  people  in  very 
humble  circumstances,  and  in  conditions  of  the  utmost 
difficulty.  It  is  probable,  as  Sir  Henry  Maine-f-  observes, 
that  this  custom  of  secrecy  will  explain  much  that  flecms 
strange  to  us  in  pnmitive  society.  But  it  receives  its  own 
explanation  in  tlmt  separate  character  of  the  Household 
worship  to  which  I  have  already  adverted.  Everything 
done  in  the  house  or  its  precinct  was  private  because  it 
was  holy :  and  it  was  holy  because  it  was  under  the  care  of 
it«  own  especial  House  Spirit. 

There  is  little  room  for  doubt  that  the  sanctity  which, 

•  Sm  E«mble'i  "  Suoai,"  vol.  i.,  p.  45, 
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AS  I  have  ahown,  belonged  to  tho  hearth,  extended  to  tho 
enclosure  within  which  that  hearth  was  erected.  Tlie  House 
Spirits  that  guarded  tlie  one  guarded  also  the  other.  The 
Grci;;k  poeti)  speak  of  the  Upov  tpmr,  the  saiuc  epithet 
4{tialifying  the  enclosure  which  i»  commonly  u.scd  to  qualify 
the  hearth,  whether  domestic  or  public  So  that  when  the 
authority  of  Zeus  was  adopted  among  the  ordinary  house- 
hold gods,  Zivv  ipKitti^  took  his  place  alongside  of 
Zivc  t^itxTioi.  Tlie  Greek  writ<;rH  translate  the  Latin  term 
Penates  by  ipKctai,  I  have  already  observed  that  Jupiter 
Herceiis,  of  whom  Ovid  and  Lucaii  write,  wan  called 
by  the  Romans,  Jupiter  Penetralia.  If,  then,  the  enclo- 
sure were  holy,  tliat  Is,  were  under  the  protcetion  of 
the  Lares,  it  might  l>e  expected  that  the  house  and  its 
precinct  were  descendible  according  to  the  rulos  which 
deteniiine  the  succeasion  of  the  House  Father.  This 
expectation  is  fully  realized.  "  In  horto  ttereiliuTn " 
waa  the  Roman  maxim.  I  have  already  noticed  the 
strict  rules  of  inhfritanco  in  nearly  all  the  Arj'on  nations. 
I  have  also  said  that  the  inheritance  included  the  collection 
of  rights  of  whatever  kind  arising  out  of  the  land,  that  the 
clansman  enjoyed.  It  was  not  merely  that  the  Jtorins 
descende<l  to  the  clan  ;  but  all  the  jura  in  re,  or 
intercstH  in  and  upon  the  connnon  land,  ran  with  the 
fhorttLB,  and  were  enjoyed  by  ibi  owner. 


8  5,  I  have  said  that,  so  far  as  related  to  his  house  and  its  The  Arable 
enclosure,  the  Ilotise  Father  was  absolutely  independent. 
Eis  actions,  even  those  which  would  now  come  under 
the  cognizance  of  the  State,  were  svibject  to  no  control. 
Like  the  Cyclopes  of  the  poet,  he  there  laid  down  the 
law  to  his  wife  and  his  children,  and  cared  not  for  other  men, 
aa  other  men  cared  not  for  him.  But  outmdc  tho  charmed 
circle  his  position    was  very    different.     In   every  single 
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act  he  was  bound  to  care,  and  to  care  very  much,  for  other 
men.  These  others,  in  their  turn,  took  a  very  lively  int*;rest  in 
his  procoodings.  He  was  no  longer  at  HWity  to  do  what 
he  lik&d  with  his  own.  On  the  contrary,  it  was  his  duty  to 
do  with  it  what  the  custom  of  the  community  required. 
He  held  certain  rights  in  the  arable  m^rk — that  is,  in  the 
agricultural  reserve  of  the  community ;  but  both  these 
rights,  and  the  motlea  of  his  enjoyment  of  them,  were  strictly 
defined.  Out  of  the  public  land  a  certain  portion  waa- 
set  apart  for  purposes  of  cultivation.  This  portion 
was  divided,  somewhat  like  shares  in  a  company,  among* 
all  the  households  of  the  village.  The  »mi  of  theM ' 
reserves,  and  of  the  allotments  into  which  they  were 
divided,  varied  in  different  places.  Tlie  niles  of  cultiva- 
tion in  like  manner  \*aried  according;  to  local  re(|uiremonts, 
but  in  each  community  they  were  uniform. 

The  allotments  were  bold  subject  to  an  elaborate  code  of 
mimito  logulations,  of  which  the  object*  was  to  securo 
uniformity  of  cultivation  among  the  several  proprietors. 
Thus,  among  the  Teutonic  triljcj^,  the  arable  mark  was 
di\ide<l  into  three  fields.  Of  these  fields,  one  was  left 
fallow,  one  was  used  for  wheat,  and  one  for  some  spring 
crop;  but  the  whole  of  each  field  was,  at  the  same  time, 
either  left  fallow,  or  cultivated  with  the  same  kind  of  crop. 
In  these  circumstances,  the  lot  of  each  household  was  divided 
into  three  paits — one  for  each  fiehl.  Each  of  these  parta 
was,  fi'oni  the  nature  of  the  case,  at  some  distance  from  the 
other  parts,  and  never  formed  one  consolidatetl  property. 
These  allotments  were  grantetl  for  agricultuial  puri>OMes,  and 
for  none  other.  Consetiuently,  when  the  crop  was  removed, 
thi!  rights  of  the  commoners  to  the  use  of  the  soil  revived. 
After  a  given  day,  the  temporary  fences  were  removed,  and 
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the  cattle  of  all  tlie  clansmen*  wci«  allowed  to  depasture  on 
the  atubblc.  On  the  fallow  field,  on  the  baulks  of  land 
di^nding  the  fields,  and  on  the  nicatlow  lands  after  the  hay 
han'est,  the  right  of  common  pasture  in  like  manner 
pi-e  vailed. 

If  it  be  a.sked  how  the  original  distribution  of  the  arable 
mark  was  deteniiined,  the  answer  must  be  that  it  was 
settled  at  the  first  formation  of  the  community.  If  the 
community  were  in  the  nature  of  a  colony,  or  of  the  settle- 
ment of  a  branch  or  sub-clan,  its  portion  was  assigned  to  it 
by  the  formal  act  by  which  the  oolony  wa8  established  or 
the  branch  was  endowed.  If  it  were  an  oinginal  settlement, 
the  lan<i  was  "  rapetl  out"  by  the  elders  or  the  chief,  as  the 
case  might  be,  with  reference,  doubtless,  to  some  custom 
which  existed,  or  was  assumed  to  exist,  among  tlie  settles, 
or  was  simply  assigned  by  lot.  Sir  Henry  Mainef  describes 
the  cmious  giowth  of  what  was  practically  new  legislation 
in  Indian  villages,  where  the  ullage  authorities  have  been 
compelled  to  develop  imaginary  customs  for  the  novel 
business  of  ri'tailing  wat«r  .supplied  to  the  eoiinnnnlty  by 
the  State,  just  bs  English  judges  were  forced  to  apply  the 
rules  of  the  Conimon  Law  to  the  modem  exigencies  of 
railways  or  of  iosui-ancc.    In  no  circumstances,  however, 
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do  the  iIuLies  and  the  riglits  of  tlie-w  joint  pnrcliasera  of 
water  depend,  directly  or  indirectly,  upon  mutual  agreement. 
"  Authority,  custom  or  chance,"  Sir  Henry  Maine  well 
obsei'ves,*  "  are,  in  fact,  the  gi-eat  sources  of  law  in  priinitivi- 
coiiiiminitiefi.  an  we  know  them,  and  not  ctmtract."  If  Vfv 
may  rely  upon  the  evidence  of  language,  chance  has  been 
the  prevailing  power  among  the  three  great  races  of  Western 
Europe.  Ceilainly,  such  words  ax  l:^*H>c,  sors,  loos — all 
indicating  primarily  Jut.  and,  secondarily,  a  portion  of 
freohold  land  ^\nth  its  occorapanjing  rights — point  in  that 
direction.  But  whatever  may  have  been  its  title,  the 
partition,  when  once  it  ha<.L  hcen  uiat^le,  remained  constant. 
The  original  numljer  of  lots  continufsd  unaltered,  notwith- 
standing any  changes  that  time  may  have  made  in  their 
holders.  Thua,  in  the  Punjab,  where  the  village  is  s&id'f'  to 
exist  in  its  strongest  and  most  complete  form,  every  villager 
has  his  share,  which  is  generally  expressed  in  plough  land?t. 
A  plough  land  is  nota  uniform  <|unntity  of  land,  but  a  aharo 
in  the  particular  village.  There  may  be  C4,  or  128,  or  any 
other  numhcr  of  shares ;  one  man  has  two  ploughs,  another 
a  plough  and  a  half,  another  halt*  a  plough,  and  each  holds 
land  representing  hiH  shore. 

Early  in  the  present  century,  in  Friesland,  in  the  bwli- 
wick  of  Noixlen  and  Bertum.  land  customs  were  still  ob^ei-ved, 
which  take  us  far  back  in  the  history  of  our  race.  I  cite  at 
length  the  following  passage  J  from  the  pen,  it  is  sai<l,  of  the 
late  Sir  Fmncis  Palgrave,  because  it  illustmtes  not  only 
my  pi-esent  subject^  but  also  other  matters  which  arc 
discussed  in  tliese  pages.  "  The  land  is  considered  as  l>ctng 
divided  into  portions  or  Thcelt*,^  each  containing  a  statetl 
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qtianttty :  the  ownera  are  called  Theel-men,  or  TheeJ-boors  ; 
liut  no  Thecl-lHX>r  can  hold  more  than  one  theel  in  tjeveralty. 
The  undivided  or  common  land,  comprising  the  theela  not 
held  by  ind5\'iduali<,  belongs  to  all  the  inhabitAiits  of  the 
Tlieel-land,  and  is  cultivated  or  fanned  out  on  their  joint 
account  The  Theel-boor  cannot  sell  lus  hereditaiy  thecl, 
or  alienate  it  in  any  way,  even  to  his  nearest  relations.  On 
his  death,  it  descenda  to  his  youngest  son.  If  there  are  no 
sons,  it  descends  to  the  younjjcat  daughter  under  the  i-estric- 
tions  after  mentioned ;  and  in  default  of  issue,  it  reverts  to 
the  commonalty.  But  elder  sons  arc  not  left  destitute. 
When  they  are  oI<l  enough  to  keep  house,  a  theel  is  assigned 
to  each  of  them,  bo  they  ever  so  many,  out  of  the  common 
lands,  to  be  held  to  them  and  their  istrne,  according  to  the 
customary  tenure.  If  a  woman  who  lias  inherited  a  theel 
becomes  the  wife  of  a  Theel-boor,  who  m  already  in  possession 
of  a  tlicel,  then  her  land  reverts  to  the  coiamoaalty,  as  in 
cose  of  death  without  i^ue." 


§  C.  T  have  said  that  the  main  bond  of  union  amonjj  the  ttii!  Warte 
clansmen, so  far  as  their  property  was  conceined,  was  neitlier 
mere  neighbourhood  nor  the  unifoim  system  of  tillage,  but 
the  joint  ownership  and  occupation  of  their  territory. 
Although  of  !at«  yeai-s  Hcliulai-s  have  given  to  the  history 
of  the  arable  mark  an  almost  exclusive  attention, 
yet  in '  many  places  where  pasture  and  not  tillage 
■was  required,  no  community  of  cultivation  existed ;  and 
even  among  cultivating  coitnnunitii's  the  waste  land  seems 
to  have  played  no  inconsiderable  part  in  their  development. 
From  what  1  have  already  said,  it  follows,  first,  that  none 
but  members  of  the  kin  were  entitled  to  derive  any  aflvan- 
tage  froia  the  use  of  the  pid>lic  territory ;  and.  second,  that 
the  extent  of  any  individual  interest  therein  depended 
ujwn  the  grant  of  the  whole  community.     Tlie  first  pro- 
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powtino,  indeed,  aoaj*  be  aomewhat  modified.  In  thoee- 
Mees  •when  the  laod  had  been  aeqaired  by  conquest,  there 
wetv  genenlly  some  remains  of  the  oonqnend  populati<m 
who  retained  nore  or  leas  interest  in  the  lands  that  were 
ooee  their  own.  Bnt  as  between  the  conqueron  tbemaelves, 
it  was  the  elansmen,  and  the  clansmen  (mlj.  who  were 
entitled  to  derive  any  advantage  from  the  land  that  the 
elan  had  aoqnired.  The  ontsiders,  the  men  who  lived  with 
the  dan  bat  who  were  not  of  the  clan,  were  no  part  of  the 
folt,  and  had  no  i^h&re  in  the  foldand.  No  sonnces 
rendered,  no  participation  in  the  common  danger,  no 
endurance  of  the  barthen  and  heat  of  the  itay.  conld  create 
in  an  outsider  any  colour  of  right  Nothing  short  d 
fldmiffiion  to  the  clan,  and  of  initiation  in  its  worship, 
could  enable  him  to  demand  as  of  right  the  grass  of  a 
idngle  cow,  or  the  wood  for  a  single  fire.  He  wa^  per- 
mittee! to  reside  among  the  clan,  and  that  was  alL  What- 
e^-er  advantages  he  derived  from  that  residence  were 
matters  of  grace,  and  were  neither  rightt  nor  the  foundation 
of  rights.  We  may  perhaps  derive  some  assistance  in 
forming  an  idea  of  this  system,  which  exercised  so  great  an 
influence  in  the  early  world,  from  the  curious  survival  of 
it  wliich  b  at  this  day  found*  in  Switzerland.  In  that 
country  ev«ry  comnmne  haw  its  separate  property,  and 
declineit.  to  admit  any  stranger  to  a  share  in  its  privil^es 
without  due  consideration.  Eveiy  commune,  therefore, 
charges  an  entrance  fee.  Many  communes  have  regular 
tariffs,  ailjuHt^d  according  to  market  rates.  Of  late  years. 
a  party  has  arisen  which  syeVs  to  rouiovc  these  internal 
distinctions,  and  to  allow  a  Switzer  free  right  of  settlement 
in  any  part  of  Switzerland.  But  this  innovation  is  far 
from  pf>piilar.     "  Vaud's  communal  revenues  are  vast,  and 
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she  imagines  that  revision  will  compel  hor  to  admit  Die 
Bernese  selUeni,  who  are  very  numerous  in  her  hamlets, 
to  a  (ihare  in  all  these  village  gift*." 

Among  those  persons  who  wure  entitled  to  the  use  of  the 
public  land,  there  seem  to  have  been  three  principal  niodc;!« 
of  enjoyment  The  land  was  occupied  in  common,  subject, 
of  course,  to  i-egulations  for  it«  reasonable  use ;  or  it  was 
granted  to  some  inilividual  or  some  couimunity  in  absolute 
property ;  or  it  was  so  granted  during  a  term  for  purposes 
more  or  less  restricted.  The  first  mode  was  the  general 
rule,  to  which  special  grants  to  individuals  were  the 
exception.  Evcrj*  householder*  ha<l,  by  virtue  of  his 
position,  the  right  to  depasture  upon  the  public  lands — 
subject,  as  I  have  said,  to  wliat  may  lio  called  the  close 
seajion  of  tillage  or  of  meadows — a  certain  niunbcr  of 
cattle,  probably  aa  many  as  he  could  otherwise  maintiun 
during  the  winter.  These  cattle  fed  togetlier,  according  to 
their  kind,  each  under  the  charge  of  a  common  hcnUman. 
Evei-y  householder  was  entitled  to  use  the  common  ivay.s, 
and  to  cut  wood  in  the  public  foi*e8t.  He  had,  in  like 
manner,  the  right  of  fishing  in  the  public  waters,  and  of 
hunting  and  of  fowling  over  the  public  land.  All  thesB 
rights  belonged  as  of  course  to  every  elansiiian,  without 
any  grant,  and  were,  as  I  have  said,  appurtenant  to  his 
town  lot. 

It  is  probable  that,  in  cases  of  conquest,  allotments  of 
arable  land  were  assigned  in  absolute  property  to  the 
conqiierora  and  their  heirH,  and  tbat  tbo  mxc  of  these  grants 
was  proportioned  to  the  i-ank  of  the  grantee.  In  time  of 
peace,  however,  public  services  were  sometimes  i-ewanled 
by  a  special  grant  of  public  land.  In  Greece,  such  a  grant 
was  called  rifuyoc.     Tlie  rifutvc  occurs  in  I^tin  under  the 
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form  tfwi^rfufli,  a  word,  however,  which  was  soon  specialized. 
In  Geniiany  we  meet  with  the  significant  terms  So^idergtU 
and  S(finl*^r-€}ffni.   d<?notin;j  ai-aWe  land  or  forest  or  hof 
cut  ofT  ft-om  thti  public  land,  and  c&rred  into  a  separate 
and  indi^'iduol  pi-opert^'.     In  England,  where  auch  lands 
were  nioic  fi-e<|uent  tlian   on  the   Continent,  they  were 
called  "  Boc-land,"  or  land  conveyed  hy  Bpecial  grant,  and 
not  held  under  the  crdinarj-  castom.    They  seem  to  have 
originated  in  grants  made  to  the  Church  ;  but  the  practice 
was  afterwaiils  extended  to  lay  grantees,  and  especially, 
after  the  power  of  the  Crown  had  become  developed,   to 
the    Royal  Thanes.      I'hcir  devolution    was    determined 
either  by  the  foiiu  of  the  grant  or  hy  the  declaration  of 
tlic  original  grantee  ;  and,  if  he  so  desired,  they  might  be 
subject  to  a  kind  of  perpetual  entail.    The  reason  of  admitting 
such  a  perpetuity  was  probably  Uie  detiire  to  follow  the 
analog}-  of  the  Ethel  or  primitive  allotment.     Boc-]&nd 
was,  from  the  natui-e  of  the  case,  a  "  conquest  '  or  pri%'ate 
act^uisition,  and  so  did  not  come  within  the  rules  which 
regulated  tJie  "  hei-editm  mnatka,'*  or  family  eatatc.     But 
the  analog}'  of  that  estate  was  readily  applied  to  it,  and  the 
character    once    impressed  coidd  not   by  any  subttequent 
process  be  eflkced.     When,  however,  the  grant  was  made  by 
tho  king  alone,  without  the  action  of  his  great  council,  under 
whatever  name  that  council  was  known,  grave  doubts  sceio 
lo  have  l>ecn  entertained  for  many  centuries  as  to  tho  legal 
effect  of  such  a  grant  as  regarded  eitlier  the  lieirs  of  the 
grantee  or  the  successor  of  the  king.    The  opinion  seems  to 
have  long  lingei-ed   that  the  heir  succeeded  only  by  the 
assent  of  the  grantor,  and  that  a  new  king  was  not  doccs- 
sarily  bound  by  the  grants  of  his  predecessor,  and  might 
consequently  revoke  them  at  his  discretion. 

A  metho<l,  more  usual  than  that  of  Boc-land,  of  creaUng 
separate  interests  in  the  waste  lands  was  by  way  of  tenancy. 
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The  land  still  remained  public  property,  but  was  occupied, 
with  the  consent  of  the  community,  by  some  kinsman,  with 
or  without  some  compensation  in  the  form  of  service  or  rent. 
The  tenure  of  such  an  occupier  was,  as  regards  the  com- 
mimity,  a  mere  tenancy  at  will ;  but  as  regards  other 
persons,  amounted  to  the  full  rights  of  ownership.  Such 
was  the  poaaeaaio  of  the  Homan  law,  a  principle  which  had 
its  origin  in  the  Pvhlwue  Ager,  first  of  Rome,  then  of  Italy  j 
and  which,  when  the  doctrine  of  the  Puhlicvs  Ager  was 
extended  to  the  Provinces,  became  the  basis  of  the  law  of 
Real  Property  injl^e  greater  part  of  Europe.  The  Teutonic 
tribes*  seem  to  have'  followed  a  similar  practice  in  their 
"  gewere,"  a  term  which  denoted  the  protection  given  by  the 
community  to  the  tenant  of  public  land  in  respect  of  his 
tenancy.  Such  a  tenancy  was  probably  temporary  in  its 
origin;  but,  by  a  development  that  is  almost  inevitable, 
it  grew  in  course  of  time  into  a  hereditary  right. 

*  Tod  Mftorer'B  "  Einleitong."  sec.  44. 
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§  1.  I  have  hithei'to  describeil  Uie  association  of  freemen 
whoee  rank  was  c<|ual,  or  but  ftlightlj-  different,  and  who 
lived  together  uptm  terms  of  et^uality.  Out^iide  tlus 
asftixsiftlion  there  wei-e  two  other  foruis  of  soeicty.  Tliuix- 
was  the  Household,  considered  as  a  corporate  body,  without 
any  relation  to  other  Households.  There  were  the  relation 
of  the  Household  to  its  inferioni,  and  the  mutual  relations  • 
these  inferiors  arising  from  their  common  subordination. 
This  independent  fjosition  of  tlie  Hoiweliuld  may  Ik;  calleil 
Immunity,  as  opposed  to  the  Community.  It  implies  the 
posseiiuion  of  property,  both  real  and  personal,  held  by 
.scpamtc  right,  and  without  cither  the  benefits  or  the 
burthens  arising  from  association.  In  such  circumstances, 
relations,  unmodititHl  by  external  control,  neceasarily  artvia] 
b^ween  thu  House  Father  aiid  his  imfree  depcndentH. 
These  dependents  might  be  relatives  for  whom,  by  the 
custom  of  his  clan,  he  was  boimd  to  pi-ovide  ;  or  might  bo 
friends  who  lived  in  his  hoixse  on  terms  of  acknowledged 
intimacy ;  or  ini^jht  I*  settleil  as  an  inferior  class  in  their 
own  dwellings  upon  his  land. 

1  do  not  think  it  can  be  ^ucce^fully  maintained,  although 
at  first  sight  the  theory'  in  very  alluring,  either  that  private 
pTOI>erty  was  evolved  from  communal  rights,  or  that  the 
motlem  king  was  a  development  of  the  Fiiret  or  Alder- 
man.   That  for  the   most  part  the  immunity  gradually 
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enpoBeded  the  community  i^  certain.  But  I  tliink  that 
this  result  followed  rather  from  the  Hunival  of  the  titt<at, 
than  from  any  zmtural  process  of  evolution.  Tlio 
'GftAintlschaft/  in  my  opinion,  arose  spontaneotuly,  side 
by  side  with  the  '  Gemeinde.'  It»  development  was  later ; 
but  gradually  it  absorbed  the  older  and  at  one  time  more 
important  form.  The  two  organisms  were  closely  con- 
nected. The  one  was  the  Household  itself,  under  conditions 
favourable  to  its  growth.  The  other  was  the  development 
of  the  relations  between  several  associated  Uuusebolds.  Il 
was  by  the  advantages  derived  from  this  association,  that, 
in  many  caBes,  the  development  of  the  independent  House- 
hold became  pasMible. 

The  dan,  as  I  understand  the  matter,  assumed  one  of  two 
forms.  Either  the  Household  from  which  it  sprung  kept 
together,  or  it  dispersed.  In  the  latter  case,  the  result  was 
A.  community  such  as  in  the  last  chapter  I  descj-ibed :  in 
the  former  case,  the  result  was  a  chieftaincy.  The  type  of 
the  chieftaincy  was  thus,  of  necessity,  the  Household ;  and  its 
standard  of  rank  was  the  nearness  of  kin  to  the  chief. 
Like  the  House  Father,  the  chief  hail  the  management  of 
the  corporate  property.  Like  the  House  Father,  he  held 
the  property,  not  for  his  exclusive  use,  but  for  the  benetit 
of  the  cntiro  body.  Important  practical  consequences 
in  the  liistoi-y  of  the  society  followwl  from  this  original 
•litfereiice  in  form.  Sometimes  the  two  systems,  to  some 
extent,  co-exist  even  in  the  same  society.  There  may  be 
chieftaincies  in  the  sub-clans,  while  the  hcatLsliip  of  the 
clan  is  in  abeyance.  The  clans  may  aasinne  the  form  of 
conuuunities,  and  yet  may  combine  in  their  devotion  to  a 
single  chief.  Of  the  foniier  case,  Mr.  Lyall*  mentions  an 
oxample   in    I^jputllna.     There   the  eldest  branch   of  the 
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great  Kathorc  clan  hfui  sometimes  BJ^unied  the  form  of  & 
community — or,  rather,  of  a  numlHir  of  hoastiholda  more  or 
less  loosely  connected.  It  ha»  thus  failed  to  retain  its 
natural  headship,  or  even  to  grow  into  a  separate  power. 
The  only  use  that  tliese  Raj]i6t  Legitimista  make  of  their 
birthright  in  to  decline  all  obetlience  to  a  younger  branch  of 
tho  clan,  the  Kaja  of  Jodhpoor,  who  is  now  the  acknow- 
ledged political  head  of  the  Rathores.  Of  the  opposite  form, 
a  fonn  much  more  consistent  with  political  advancement, 
the  most  remarkable  example  ia  Russia.  In  that  country, 
aa  I  Imrc  fiaid,  the  t^-pe  of  .society  in  the  village ' 
community,  or,  as  we  might  call  it,  the  democratic  dan. 
But  every  clan,  and  eveiy  member  of  everj-  clan,  whatever 
may  be  their  equality  among  themselves,  i-ecoguizcs,  without 
a  limitation  and  without  a  murmur,  the  Pati-ia  Poiestas  of 
the  Tsar. 

Assuming  the  existence  of  an,  immunity — that  is,  of  a 
Household,  either  wholly  or  in  part,  not  included  in  any 
commune — it  is  not  difficult,  when  it  assmnes  any  degree  of 
importance,  to  predict  either  its  character  or  itM  conditions, 
It«j  ptxssessions  must,  in  such  a  state  of  society  as  we  are 
now  supposing,  consist  in  a  rude  plenty  rather  than  wealth. 
In  the  absence  of  any  disturbing  influence,  thi.s  state  implies 
a  number  of  pereom*  who  will  consume  that  plenty,  and 
sympathise  with  and  assist  the  person  who  bestows  it. 
Those  persons  will  be  in  the  hand  of  the  House  Father — 
that  is,  they  will  owe  him  allegiance  and  be  subject  to  his 
authoiity.  If  they  had  previously  been  members  of  a  com- 
mune, or  of  other  houftt^holtls,  tlicy  will  abandon  that  position 
aa  involving  rights  and  duUes  inconsistent  with  theii'  present 
Illation.  But  there  is  a  second  consideration.  Wlience  dws 
this  plenty  arise  i  Cattle  must  be  tended,  and  fields  must  be 
cultivated.  Abimdanco,  at  least  in  tempemte  climates, 
means  labour;  and  labour  la  not  usually  agreeable  to  the 
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class  of  men  who  live  at  other  men's  expense.  There  is  no 
reason  to  suppose  that  the  Geaiths  in  any  Aryan  people 
were  an  exception  to  this  rule.  There  must,  tlierefore,  have 
been,  under  some  form,  a  labouring  population,  who,  upon 
whatever  tcnns,  supplied  the  wants  of  the  House  Father 
and  his  friends.  I  have,  thus,  after  I  have  traceil  the  rise 
of  the  immunit}',  to  consider — but  only  so  Tar  as  the 
immediate  subject  is  concerned — first,  the  position  of  the 
free-bom  retainerH ;  secondly,  the  Hources  of  tltr  inferior 
population  i  and,  thirdly,  the  relation  of  that  population  to 
their  respective  superiors,  especially  with  i-efercnoe  to  tlie 
tenure  of  land. 


§  2.  The  structure  of  the  commune  afibrds  little  room  diaUik]- 
for  progress.  The  limits  of  ik  growth  were  soon  attained  ;  tw«ett  lo- 
and  its  powers  were  expended,  not  in  ito  own  increase,  but  and  Aoqci- 
in  the  work  of  reproduction.  When  in  a  commune  the  *  ""^ 
pressure  of  population  i"*  felt,  if  there  be  vacant  territory-, 
the  people  form  new  communes  ad  ivjimtttni.  If  there 
be  any  other  available  outlet,  they  seek  their  fortunes  in 
that  direction.  If  there  l>e  neither  land  nor  outlet,  popula- 
tion adapts  itself  to  tlie  exigencies  of  the  case.  The  death 
rate  increases,  and  the  birth  rate  diminishes,  until 
equilibrium  is  restored  between  the  mouths  and  the  means 
of  feeding  them.  But,  although  the  constitution  of  a  com- 
mune in  not  favourable  to  any  great  incivaae  of  wealth,  it 
generally  provides  means  of  escape  fi-om  its  restrictions. 
Under  it«  shelt«'r  the  infancy  of  industry  is  nurtureil ;  but 
when  the  plant  has  taken  root,  it  must  be  speedily  planted 
out  into  some  fi-eer  soil.  It  is  not  worth  while  to  examine 
the  causes  wliich  render  one  household  in  a  community  a 
little  richer  than  another.  Tlie  true  point  of  interest  is 
the  method  by  which  escape  has  become  passible  from  tlie 
restrictions  both  of  tht-  Household  and  of  the  cl&n.    This 
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method  consmteJ  in  the  recognition  of  the  difference 
between  things*  patriiiionial  and  things  not  patiimonial — 
in  other  woi'ds,  between  inherit&ncea  and  acqiiiRitions. 

At  an  eai'Ly  period  of  communal  history,  if  not  from  its 
commencement,  a  distinction  waa  drawn  between  property 
included  in  the  partnership  or  directly  derived  from  its 
funds,  and  proj^erty  ae^itired  by  a  paiiner  in  aome  separate 
operation.  The  property  of  the  corporation,  or  the  natural 
pi-oceeds  of  that  property,  whatever  may  luive  been  the 
pm-pose  for  which  tlie  association  was  formed,  belonged,  as 
I  have  said,  to  the  corporation ;  but  property  othcrwifle 
acquired  was  at  the  disposition  of  the  individual  who 
owned  it.  If,  indeed,  the  property  were  acquired  by  the 
exercise  of  the  calling  which  was  the  oi-dinary  business  of 
the  corporation,  that  property  formed  part  of  the  inheiit- 
ancc ;  but  If  it  wtre  acquired  in  any  other  manner,  the 
corporation  had  no  claim  upon  it,  except  in  the  way  of 
ultimate  remainder.  I  shall  now  state  the  evidence  as  to 
the  universality  of  this  distinction — a  distinction  which, 
like  several  others  that  I  have  notiec<!,  has  an  ini]>ortancc 
in  the  histoiy  of  law  far  U-yond  that  which  in  these  pages 
I  have  attempted  to  trace. 

Menu.f  in  reference  to  tlie  Joint  Undivided  Family,  says 
— "  What  a  brother  has  acquired  by  labour  or  skill,  without 
using  the  patrimony,  he  shall  not  give  up  without  his 
assent ;  for  it  was  gained  by  bis  own  exertion.  And  if  a 
son,  by  his  own  efibrte,  recover  a  debt  wliicli  could  not  be 
recovered  befoi'e  by  his  father,  he  i^hall  not,  unless  by  his 
fi«e  will,  put  it  into  parcenary  with  hh  brethren,  since  in 
fact  it  was  acquired  by  himself."  In  a  case  where  a 
dispute  had  arisen  respecting  the  gains  of  a  dancing-girl, 


*  "It«B  rcl  in  nottro  pAtrtmonio  rant  v«I  extra  nottnun  ])atTiino[unm 
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the  High  Court  of  Madras •  recently  decided  that  "the 
ordinary  g^ns  of  skill  belong  to  the  family,  when  this  skill 
has  been  imparted  at  the  family  expense,  and  while 
receiving  a  family  maintenance.  But  the  case  is  otherwise 
where  the  skill  has  been  imparted  at  the  expense  of  others, 
not  membeni  of  the  learner's  family." 

In  the  Odyssee,  we  find  Laertes  in  the  poescssion  of  an 

Instate  whicli  he  had  acquired  by  the  produce  of  hia  own 
cxertions.'f  and  which  seems  to  Ije  tEstinct  both  from  the 
ordinary  share  of  a  member  of  a  comimimty,  and  from  the 
special  estate  attached  to  the  Crown.     In  Sparta|  it  was 

I  discreditable  to  sell  any  land,  but  the  sale  of  the  ancient 
lot  was  illegal — a  distinction  equivalent  to  that  Itftwfion 
the  Terra  Alodin  and  the  Terra  Companita  of  the  Franks. 
The  moet  notable  illustration  of  this  subject  in  any  Grecian 
city  is  found  at  Athens,  under  the  legislation  of  Solon. 
Plutarch§  tellfi  ua  that  the  great  Athenian  lawgiver 
actjtiired  reputation  by  reason  of  his  law  respecting  wills. 
"  For,  formerly,  it  was  not  la-n-ful  to  make  &  will,  but  the 
goods  and  the  house  must  remain  in  the  gens  of  the 
deceased  person  ;  but  he  (ie.,  Solon)  permitted  a  man,  if  he 
had  not  children,  to  leave  his  property  to  whomsoever  ho 
wished,  and  thus  honoured  friendship  more  than  kinship, 
and  favour  more  than  obligation  ;  and  made  the  goods[|  to 
!«  the  acquisitions  of  their  holdere."  In  other  words,  he 
enabled  the  heads  of  houses  to  deal  with  their  hereditary 
property  as  tliey  would  have  done  if  that  property  had 

ibeen  acquired  by  their  own  labour  or  their  own  capital. 
Thus  alienation   was  facilitated,  since   the  consents  pre- 


•  See  Sir  H.  S.  MaiB«'a  "  Karly  History  at  iMtihttiona,"  p,  110. 
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viously  required  were  no  longer  nccessarj*.  and  the  power 
of  U-station  in  its  modem  sense  became  possible. 

At  Rome,  the  operation  of  this  distinction  was  fett  in 
the  limitation,  or  rather  the  evasion,  of  the  paternal  power. 
TIic  person  in  manu*  whether  he  were  son  or  slave,  could 
neither  own  nor  possess  anything  in  his  own  right.  Wliat- 
evcr  he  acctuired,  be  acquired  for  hi»  Hoase  Father,  If 
property  were  bequeathed  to  hira,  liis  acceptance  of  it 
dependetl  ujK>n  the  direction  of  his  Hoase  Father.  If  he 
did  accept,  his  possession  was  held  to  be  for  the  use  of  bis 
House  Father.  All  the  produce  of  his  own  labour  in  like 
manner  went  to  the  same  ever  present  autliorily.  Thus 
the  acquisition  of  sepai-ate  property  by  the  son  was,  at 
least  in  ordinary  circunm lances,  iiupustiible.  His  House  I 
Father  might  allow  him  to  use  certain  property,  which 
was  termed  his  ■pectdixtin ;  hut  of  this  the  eon  had 
merely  the  administration.  The  ownei-ship,  and  even  the 
poeseasion.'f  were  in  the  HoiiHe  Father.  But  tliere  woa  one 
direction  in  wliich  the  authority  of  the  House  Father  did 
not  operate.  That  autliority  arose  jure,  privato ;  but  out- 
side the  House,  and  in  the  8cr\'icc  of  the  State,  thesfm  was 
ptiblici  jurie,  and  was  then  on  an  equality  with  his  father. 
Wliat  the  son  acquired  in  war  was  not  the  result  of  an/i 
capital  or  skill  that  belonged  to  the  Household.  Besides, 
booty  was  the  prt)pt*rty  not  of  the  captor  but  of  the  State ; 
and  the  son's  share  of  it  was  given  by  the  Stato  to  him,  as 
one  of  its  citizenw,  in  considei'atiou  of  -■jervices  rendered  byj 
him  in  the  performance  of  a  public  duty.  Acconlingly  it  was 
held  that,  so  far  as  i-egai-di'd  his  jH'ctdmni  cuiftr^i«e — that  is 
the  property  he  had  acquired  in  war,  a  FUiits  familiaa  was 
to  be  reganled  as  though  he  then  weiv  a  Puter  familws^ 
By  a  well  known  tietion  of  law,  tliis  principle  was  graduaJly' 

•  "G«iiu,"i{..  87. 
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"^^ncfeended.  In  the  case  of  cortjun  civil  offices  and  liberal 
proftwuCTis,  the  2>«^it/iu-»j.  wm  said  to  l>e  qiiml-castrtTiae — 
that  is,  it  was  dealt  with  as  it  would  have  been  dealt  with 
if  it  had  been  ao(|uired  by  a  soldier  in  war.  Jiwtiniaa* 
legislated  din-ctly  in  the  case  of  propertj'^  that  canio  to  tlio 
son  by  bequest  or  other  similar  ineanri.  Tliis  property  was 
called  jiecttlkini  tuiventitium,  and  was  distinpii.slietl  from 
2)eculiwm  profectitium,  oi-  property  derived  from  tlie  gift 
or  consent  of  the  House  Fathit^r.  In  regard  to  the  latter, 
the  old  law  remained  unaltered.  In  regard  to  the  former, 
an  estate  for  life  was  given  to  the  House  Father,  but  the 
son  had  a  vested  remainder. 

With  respect  to  Uie  Teutonic  races,  it  is  suiBcient  to 
observe  that  Sir  H.  S.  Maine 'f  considers  that  it  is  among 
them  that  the  most  extensive  use  of  thift  classification  of. 
property  has  been  made.  In  England,  the  laws  J  of  Henrj*  I, 
provide^"  Let  the  eldest  son  succeed  to  his  father's  fee : 
his  puiThase,  and  all  that  he  may  have  acqiurcd,  let  the 
father  bequeath  to  whom  he  will."  In  the  assizes  of 
JcrusaJem,  and  in  the  old  customary  law  of  France,  the 
.same  distinction  prevails.  The  provisions  of  the  Brehon 
law  are  stnkingly  similar.  The  oldest  rule  on  the  subject 
in  that  law  appears  to  be  expressed  in  the  words — "  The 
proper  duties  of  one  towards  the  tribe  are,  tliat  when  he  has 
not  bought  he  should  not  sell."  ^'arious  modifications  of 
tills  rule  were  at  diffei-ent  times  intixKiuced,  mainly  in  favour 
of  the  Churcli.  It  i-ccognizes.  however,  the  two  principles, 
that  the  acquisition.s  might,  and  the  inheritance  might  not, 
lie  sold.  "  As  to  actiuired  propeity,"  says  the  learned  editor,§ 
**  a  distinction  was  drawn  between  the  case  in  which  the 
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means  of  acrjuiring  at-lditional  property  arose  from  Ihe 
industry  of  the  o'n-ner,  and  the  produce  of  the  land  in  the 
onlinsry  course  of  huslwndry,  the  power  of  aliojiaUon 
naturally  being  greater  in  the  former  than  in  the  latter 
case.  Property  acquired  liy  the  exercise  of  an  art  or  trade 
iTHS  placed  in  almost  the  same  position  &s  property  the 
result  of  agriculture — two-thirds  of  it  wore  alienable  ;  but 
in  a  state  of  society  in  which  the  exercise  of  particular  arta 
and  professions  were  caste  pri%'ilegefl,  the  profit*  of  any  such 
social  monopoly  were  naturally  distinguished  from  those 
acquired  solely  by  individual  ability ;  and,  therefore,  the 
ciiioTunicnts  accruing  to  any  man  by  the  exei-cise  of  'the 
lan'ful  profession  of  his  tribe,'  were  subject  to  the  Rame 
rights,  for  the  benefit  of  the  tribe  to  which  he  belonged,  as 
ordinal-)'  tribe  land." 

The  evidence  which  the  Slavic  nations  give  us  on  tWs 
subject  is  very  instructive.  With  them  the  rule  of  the 
freedom  of  acquests  has  been  less  strictly  observed  than  in 
other  European  countries,  and  with  them,  accordingly, 
the  community  continues  in  its  fullest  vigour.  I  do  not 
mean  that  the  rule  is  unknown  to  the  Slavs.  The  contrary, 
indeed,  is  stated  *  on  good  authority.  But  the  application, 
at  least,  of  tht-  rule  ha^  U-en  strict,  and  the  consequences  of 
this  strictness  are  very  striking.  I'he  villagers  argued,  and 
not  unreasonably,  that  a  son  of  the  village,  who  had  \cft 
home  with  the  consent  of  the  nllagc,  and  had  been  educated 
at  its  expense,  ought  not  exclusively  to  profit  by  oppor-i 
tunitics  which,  without  the  aid  of  the  village,  he  could 
never  have  enjoyed,  or  could  never  have  turned  to  account. 
It  is,  theiefore,  the  established  custom  that,  if  any  vWh 
becomes  prosperous  abroad,  the  profits  of  hia  ind\ 
belong  to  the  village.     Further,  where  a  particular  form 


*  Sea  Slonnifeii,  '*  Histoty  of  Rome,"  vol  I,  p.  75. 
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industry  is  ustablmliod  in  a  vllla^u,  all  oixlci-s  obtained 
abroad  by  any  villagei-  are  held  to  bo  onlers  not  for  himself 
but  for  his  village,  and  the  execution  of  them  is  distributed 
among  the  villagei-s  by  common  consent.  From  thi.s  sysU^ui 
two  remarkable  cun^st-'iiuenccs  havt-  followed.  One  is,  that 
a  peasant  who  emigrates  from  his  village  to  a  city  must 
account  to  the  village  for  his  earnings,  or  miist  pay  to  it 
a  rent  for  hl.s  own  lalxjur  and  hLs  ovm  skill.  ITic  other  ia, 
that  in  Uu.-isia  the  onlinary  praces-s  of  the  divi-siiLin  of 
employments  has  adapted  itself  to  the  requirenieuts  of  tlie 
form  of  suciety  thert;  existing,  aiid  has  taki-ii  place,  not 
individually,  but  by  villages.  Hence  arises  the  e.\planation 
of  that  singular  economic  phenomenon — the  esi.stence  of 
entire  villages  engaged  exclusively  in  a  single  occupation. 
There  ore  \nllages  in  Russia  *  in  which  the  inliabitaiits 
make  nothing  but  boots.  There  are  others  in  which  they 
are  all  smiths,  or  are  all  cui-riers.  In  others,  again,  they 
make  exclusively  table.<»  anil  chaiiM,  and  in  others 
earthenwaiv.  In  one  particular  village  all  the  inhabi- 
tants are  employed  In  training  binls,  antl  in  the  bii*d 
trade.  Some  pi-osperous  communitieH  follow  the  lucrative 
occupation  of  In-gging.  That  is,  where  an  Englishman 
follows,  for  his  own  advantage  and  at  his  owii  risk,  a 
ceiiain  tniilo,  that  tratle  is  in  Russia  canied  on  by 
an  entire  community.  Tlxese  trading  villages  are  not 
tAssemblages  of  artisans  that  have  become  iniegi-ated,  and 
Aimulate  the  fonu  of  a  comtiiunity.  Tliey  bxv  ordinary 
commttnitics  in  which  a  particular  industrj'  is  carried 
on  in  common.  "  T]\v  as^'xiations,"  says  Barun  von 
Haxthausen,+  "  are  open  to  all,  and  the  membera  are 
united  only  by  the  bonils  of  communal  life."  They  are  not 
artisans  who  are  associates,  but  a-ssociates  who  have  become 


"  HftxthMsen's  "Itunian  RmiiJK,"  vol.  i.,  pp.  16,  M,  Ul,  l&*,  100. 
t  n.,  p.  IH. 
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artXsanR.  Their  troAe  ift  not.  the  fouiKlatlon  of  their  union, 
but  merely  one  of  its  etfects.  Among  the  Southern  Slavs, 
the  same  rule,  although  perhaps  not  to  the  same  extend 
appears  to  operate.  "  In  Montenegro,"  writes  Sir  H.  S. 
Maine,*  "  the  iloininant  notion  is  that,  as  the  community  is 
liable  for  the  delinquencies  of  its  members,  it  is  entitled 
(o  receive  all  the  produce  of  their  labour;  anil  thus  the 
fundamental  rule  of  these  comniimities,  as  of  the  Hindu 
joint  families,  is,  that  a  meml>Br  working  or  tmding  at  a 
distance  from  the  seat  of  the  brotherhood  ought  to 
account  to  it  for  hi.s  profits.  But,  as  In  India,  all  sorts 
of  exceptions  to  this  rule  tend  to  grow  up ;  the  most 
ancient,  and  most  widely  accepted,  appearing  to  l>c,  that 
property  actiuired  hy  extremely  dangerous  ailvcnture 
belongs  independently  to  the  Adventurer.  Thus,  even  in 
Montenegro,  spoil  of  war  is  retained  hy  the  taker ;  and  on 
the  Adriatic  coast,  the  profits  of  ilistant  maritime  trade 
have,  frora  time  immemorial,  been  reaen-ed  to  sea-faring 
members  of  their  brotherhoods." 

§  3.  When,  from  ^ny  cause,  a  family  was  established  ou 
its  OTATi  property  aimrt  from  a  community,  if  it  possofBt 
HufTicient  coherence,  its  development  might  assume  a  non- 
communal  fonii.  It  might  p»"Osper  so  as  to  lxH.'ome  a 
constdei-ablc  body ;  and  yet  tlie  relations  of  its  membera 
among  themselves  would,  for  a  long  time,  be  different; 
and  miglit,  by  proper  means,  be  kept  different  from  the 
relations  whicb  existed  among  members  of  separate  but 
associated  Households.  Tlie  property  uf  the  single  House* 
hold  would,  of  com-se,  be  vested  in  its  chief  for  the 
being;  subject,  however,  to  certain  trusts  for  the  Iwnefit  of^ 
his  i-elatives.     These  rulatives  wero  those  who  fotiiied  liia 


•  "TTic  Niiictcciith  Ceaiary"  rol.  ii ,  p.  800. 
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A^i*Uio.  or  M'ly.  Tliey  were  all  eniitle<l — not  to  an  in- 
heritance in  the  land,  but  to  a  iuaintenaiic«  from  it,  whether 
that  maintenance  was  provided  by  the  occupation  of  some 
portion  of  the  land,  or,  if  need  were,  at  the  personal  expeoso 

.of  the  cliief.  ^Vhen  a  man's  father  and  ^grandfather  weix! 
fio  entitled,  lus  hereditaiy  claim  was  established ;  and,  by 
the  nilo  of  the  Three  Descents,  he  acijuired  a  right  to  a 
definite  share  in  the  land  itself.  When  this  right  accrued, 
the  kinsman  was  no  longer  in  the  ^Vccy  of  his  chief,  and 
fell  into  the  position  of  an  ordinai-y  clansman.  He  was  no 
longer  an  agruUiUt,  but  a  gentilis.     If,  then,  the  affairs  of 

■  such  a  society  were  reviewed  upon  the  death  of  its  cliiuf,  its 
continuance  on  the  Household  type  might  Ixs  imletinitely 
prolonged.  The  new  branchc-s  that  from  time  to  time  were 
formed  recognized  the  primacy  of  the  pai-ent  stock.  Like 
ailult  and  einRncii)atcil  sons  of  the  Household,  tliey  wem 
freeil  from  parental  control ;  but  they  willingly  accepted 
the  paternal  advice  and  dii*cction.  Thus,  the  chief  of  such 
a  society  was  bound  to  maintain  his  kinsmen  up  to  the 
4Jegi*ee  of  second  cousin.  His  relatives  beyond  that  degivu 
were  not  entitled  to  maintenance.  In  lieu  of  it,  they 
received,  as  it  seems,  in  discharge  of  all  claims,  a  definite 
allotment  of  land  in  absolute  ownership ;  and  thereupon 
thi'v  ctmiimmcfd  tti  fiiriii,  upon  Kiiiitlar  principles,  a  new 
blanch  of  the  dan.  This  allotment  was  not  a  niere  town- 
ship or  building  lot,  but  a  portion  of  territory  sufficient  for 
the  use  of  the  entire  Household,  and  capable  of  being 
Oi^ni:<ed  in  tlie  same  manner  as  the  clan  itself  had  Ijccn, 
Thus,  the  Miog.  or  neai'  kin  of  the  chief,  stoo<1  to  him  in  a 
very  close  and  intimate  relation.     They  were,  in  a  certain 

f-Mnse,  the  members  of  his  own  family ;  and  the  permanent 
establishment  of  their  descr-ndents  depended  upon  the 
proof  of  their  kin.ship  with  him.  The  two  systems, 
tliat  of  a  community   and  that  of  a  chieftaincy,  appeai* 
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to  have  co*existed  in  diokI  Aryan  countries.  In  India, 
We  have,  on  the  om*  side,  the  viUage  coinmunitieH  of 
Bengal,  and,  on  the  other  side,  the  RaJAs  of  tlie  Kajpiit 
clan.s^  In  Hellas,  tlie  Homeric  kings  seem  to  have  closely 
resembled  the  Rajas  and  the  Keltic  chieftains.  In  Germany. 
Tacitus  dibtiiigulHhe.s  the  yctHcH  qtuir  retpiimtur  from  tho 
cimtotfs,  or  oommunitiee.  In  England,  the  coimuunities 
are  found*  in  Kent  and  the  eastern  counties,  while  Wessex 
and  Mei-cia  wei*e  tme  kinj^oras.  Aiiioufj  the  Keltic  peoples 
the  sariKi  di^tinctioIl  may  lie  olweneil,  only  that  the  Cyiiiry 
Bcem  to  have  preferred  the  community,  while  the  kingdom 
Honrished  among  the  Gael.  Of  the  interest  of  the  chief's 
kin  iu  the  public  land,  &s  I  have  ahove  described  it,  I  idiall 
cite  proofs  from  India  at  the  present  day,  and  from 
mediit'val  records  of  Western  Europe. 

Writing  of  certain  princes  in  Oude.  Sir  William  Rleeman 
obser\eii — "  His  brothers  do  not  pretend  to  have  ajiy  right 
of  inheritance  in  the  Khare  of  the  Iand«  he  holds ;  but  they 
have  a  pretK^iptive  right  to  support  from  lum  for  theiu- 
wlvee  and  their  families  when  they  require  it"+  And 
again,  in  another  case,  he  oljsor\-es — "  Hi*  wna  succeeded  hy 
his  brother  Sookraj,  whose  grand-son,  Madhoo  Persand,  now 
reigim  am  Raja,  and  lias  the  undivided  pusse»sion  of  the 
lands  belonging  to  this  branch.  All  the  dependents  of  his 
grandfather,  and  their  widows  and  orpImn.s,  have  a  right  to 
protection  and  support  from  him,  and  t(]  nothing  more." 
In  Europe,  there  is  a  remarkable  illustration  of  the  same 
principle,  in  the  Tenure  by  Parage — a  mode  of  tenure 
note<i,  indee<I,  by  (jlanWlle,  but  which  at  an  early  date  died 
out  in  England,  althuugh  it  was  widely  prevalent  among 
the  Continental  noblesse.     I  translate  its  description  fron 


•  RobertsonV  " S<.'(jtliiiwl  nnclcr  her  Kariy  Kinjps,"  vol,  ii.,  jp.  fSi. 
t  "  Jonrnty  throngb  Oudc,''  voL  L.  \i\<.  IGll,  IIX 
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the  olil*  Norman  Fronch — "Tenure  in  paiiige  Is  that  in 
which  the  person  who  hokln,  and  the  person  of  whom  ho 
holds,  ought,  by  i-eason  of  their  liiiuage,  to  be  peers  and 
parties  in  an  inheritance  which  descends  fruui  their 
ancestorft.  In  this  umnner,  the  yuun^r  holdK  of  the  elder 
up  to  the  sixth  de^nrcc  of  descent ;  but,  thenceforward,  tlie 
younger  are  bound  to  ilo  fealty  to  the  elder.  And  in  the 
seventh  degree,  and  thencefor\^~aixl,  that  «ill  be  held  in 
homage  which  previoimly  was  held  by  parage."  That  is, 
the  teuaut  whu,  up  to  the  »i.vth  degree,  or  the  limit  of  the 
ilffig,  was  the  peer  or  iiftMoc  of  the  lord,  ceases,  when  ho 
aes  that  degi-ee,  to  retain  that  position ;  and  becomes  his 
man,"  imder  the  obligation  not  uf  agnation,  but  of 
pledgcil  tidelity.  Mr.  RoI»ci'Lson-t'  i-emarks  that  this 
principle  was  widely  prevalent,  if  not  universal,  amongst 
nearly  every  people  of  Celtic  as  well  as  of  German  origin. 
Its  application  gave  no  little  trouble  to  the  Anglo-Irish 
lawyera.  An  old  record  |  recites  that  The  O'Callaghan  is 
seized  of  several  large  territorie-s,  a^  lord  and  chief  of 
Poble  (i.e.,  people)  O'Callaglian,  ami  that  by  custom  there  is 
a  Tanist  who  is  s*dzed  of  certain  lands,  and  then  pr(iceeds 
— "  The  custoui  is,  fuiilier,  that  every  kinsman  of  Tlio 
O'Callaghan  had  a  parcel  of  land  to  live  upon,  and  yet  no 
estate  passed  thei-eby,  but  that  the  lonl  and  O'Callaghan 
for  the  time  being  may  remove  the  said  kinsman  to  other 
lands ;"  and  that  certain  por»on»j  wore  seized  of  several 
plougli  lands  accunling  to  the  said  custom,  "  subject,  never- 
theless, to  ciM'tain  .•it'ignories  and  duties  [jaj-able  to  Tlie 
O'Callaghan,  and  removable  by  hiiu  to  other  lands  at  his 
pleasure." 


*  "OmndCoatiimier,"  c.  30. 

i  "HmI.  FUtayv,"  |i.  Ixii.    Aiul  wx  "SootUiul  iiuder  bur  Buly  Kin^' 
vol-  ii.,  p.  2&8,  ff  «*/. 
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I  add  anot)ief  witness  concerning  Ireland,  partly  on 
account  of  the  trustworthiness  of  his  evidence,  and  partly 
because  he  incidentally  illustrates  aome  ohser\-atiom  that, 
in  other  parts  of  these  pages,  I  have  made.  Sir  John  Da  vies, 
then  Attoraey-Genei-al  of  Ireland,  writes,  in  the  j'ear  1007. 
to  the  Earl  of  SalisLnu-y  a  report  of  his  inquiries  "  touching 
the  state  of  Monaghan,  Fermanagh,  and  t^avan."  From  that 
report*  I  exti-act  the  following  passage — "  We  had  present 
certaiu  uf  the  clerks  or  scholara  of  the  countrj-,  who  know 
all  the  .septK  and  fauiilius,  and  all  tlieir  branches,  and  the 
dignity  of  one  sept  alxjvc  another^  and  what  families  or 
persons  were  chief  of  eveiy  sept ;  and  who  were  next,  and 
who  were  of  n  third  rank,  and  so  forth,  till  they  descended  to 
the  most  inferior  man  of  all  the  l»artmics :  moreover,  they  took 
upon  them  to  tell  what  quantity  of  land  every  man  ought 
to  have  hy  the  custom  of  their  country,  which  is  of  the 
nature  of  gavel-kind,  whereby,  as  their  septs  or  families  ilid 
multiply,  their  possessions  have  been  from  time  to  time 
divided  and  subdivided,  and  broken  into  bo  many  small 
pai-ceb*  as  almost  ever^'  acre  of  land  hath  a  several  owner 
which  U-niiftli  hiiiisflf  a  lonl,  and  his  portion  of  land  his 
country.  Notwitlis  tan  ding,  as  M'Ouyre  himself  had  a 
chiefry  over  all  the  country,  and  some  demesnes  tliat  did 
ever  pass  to  himself  only  who  carried  t^at  title,  so  was  thcits 
a  chief  of  every  ^ept  who  had  certain  services,  duties,  or 
deuicsnea,  that  ever  passed  to  the  tanist  of  tliat  &upt,  and 
never  was  subject  to  division." 

Scvci-al  i>oints  in  Uds  passage  deserve  notice.  Fii-st,  tlie 
scholars  of  the  countiy,  like  the  Indian  bards,  profess  to 
know  Loth  the  genealogies  uf  everj*  person  in  their  clan,  and 
the  quantity  of  land  to  which  each  clansman  is  entitled. 
Secondly,  the  land-right  of  the  eounby  was  in  the  nature 


*  Sir  JuliD  Davio,  "  Hutorical  TraetM,"  (ed.  1787),  V-  SX. 


of  gavel-kind — that  Is,  thp  chililren  iiilieriteJ  in  etjiml  shares. 
Thiixlly,  this  system  led  to  a  great  Milxlivision  of  property. 
Fourthly,  each  of  these  Hiiiall  estates  was  held  by  a  '  lord,* 
and  was  regarded  as  lus  '  country  * ;  thai  is,  it  was  not  an 
estate,  in  our  sense  of  the  term,  hut  was  an  allotment  for  a 
Joint  Family  or  Minr;.  Fifthly,  both  the  chief  of  the  clan, 
and  the  head  of  each  sub-clan,  had  cei-tain  lands  and  lucrative 
iiicidenta  pertaining  to  their  respective  offices,  which  were 
not  subject  to  tlie  oixllnary  rule  of  distribution,  but,  as  tbo 
endowment  of  the  office,  passed  to  their  successors,  and  not 
to  their  heirs. 

§  4.  There  is  adiffcrence,  although  there  are  manj'  points  ThaComi- 
of  resemblance,  between  a  chieftain  and  a  lord,  and  coui>e-  ""* 
quently  between  the  near  kin  of  a  chief  and  a  comitatus. 
Any  person  who  had  sufficient  reputation  to  attract  followers, 
and  sufficient  means  to  pnividi;  for  them,  could  form  a  body 
of  retainers.  The  chieftaincy,  althouj^h  it  was  favourable  to 
the  existence  of  a  comitatus,  and  generally  gave  rise  to  it, 
primarily  depended,  as  I  have  shown,  not  upon  its  depen- 
idects,  but  upon  its  kinsmen.  The  latter  form  rested  upon 
birth,  the  former  ujwn  pei*sonal  qualities  and  wealth.  It  is 
obvious  that  the  maintenance  of  a  large  number  of  non- 
producing  able-bodied  men  involves  not  merely  political 
but  economic  considerations.  I  proceed,  therefore,  to  examine 
the  ciivumstanciis  which  are  favourable  to  the  development 
of  this  remarkable  institution. 

The  economicconditions  of  the  comitatus.  or  gaaindschaft, 
or  thanehood,  ai-e  not  difficult  to  determine.  A  wealthy 
and  unoccupied  cla^s ;  a  class  less  wealthy,  but  equally 
accustomed  to  rely  upon  the  labour  of  an  inferior  popula- 
tion, and,  conseiiucntly,  holding  industry  disgraceful ;  the 
natural  increaise  of  a  proud  and  poor  youth,  ready  to  fight, 
but  not  ready  to  work ;  the  absence  of  manufactures  and  of 
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oommerce,  and  of  the  liberal  professions  which  suqoohM' 
industry  roaiatains ;  the  absence  of  a  strong  central  govern- 
ment— such  are  the  elements  out  of  which  retainers  are  made. 
The  rich  chief  and  the  bold  and  needy  youths  graWtate  to 
each  other  by  a  silent  but  irresistible  attraction.  The 
former  cannot  spend  his  means  exclusively  upon  himself; 
and  is,  theix-fore,  not  averao  to  share  them  with  others,  on 
whose  help,  when  he  needs  it,  he  can  depend.  These  others 
are  not  unwilling,  in  effect,  to  transfer  their  services  for 
pay.  Yet  it  would  be  a  false  and  imperfect  explanation,  to 
describe  the  conduct  of  either  party  a^  exclusively  influ- 
enced by  these  or  any  similai-  motives.  It  would  be  nearer 
to  the  tiTith  to  say  that  the  chief  spends  his  money  upon 
tboRe  objects  which  his  education  lias  taught  him  toailmjre, 
and  which  the  public  opinion  of  his  own  world  approves. 
The  retainer  follows  a  gallant  leader  with  an  open  hand, 
in  a  spirit  of  generous  loyalty  and  self -sacrificing  devotion. 
If  the  lord  ought  to  be  liberal  to  his  poor  gesith,  the  gesith 
must  light  to  the  death  for  his  lord.  For  his  lord's  honour 
and  renown  he  must  sacrifice  all,  even  life  itself.  It  \<^s 
infamy  to  survive  the  fall  of  his  lord:  it  was  worse  than 
infamy  to  abandon  him  in  his  peril.  If  the  gesith's  kins- 
men fought  on  one  side,  and  his  lord  on  the  other,  it  was  to 
his  lord*  that  he  miist  cleave.  All  that  the  gesith  won,  he 
won  for  his  lord ;  fuid  the  lord,  in  no  churlish  spirit^ 
rewarded,  of  his  own  bounty,  the  bravery  and  the  honour 
of  his  true  gesith. 

1  have  said  that  the  gesiths  were  in  tlie  hand  of  their 
lord.  They  were,  therefore,  not  tftii  jurija;  and  they  live<l, 
not  under  tlie  protection  of  the  community,  but  at  the 
personal  will  of  the  House  Father.  All  their  property,  and 
all  their  possessions,  were  bis ;  whatever  they  used  they 
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derived  from  his  bounty,  and  tbey  Iind  the  administration 
of  it — not  the  ownership.     If  they  committed  any  offence, 
it  was  to  his  justice  that  they  were  ameuablt; ;  and  over 
them  he  had  the  power  of  life  and  death.     In  other  words, 
their  relaUon  to  him  was  the  relation  of  the  son  to  his 
House  Father,  as  I  have  already  described  it.    The  war- 
gear*  and  the  loaned  land,  the  heriot  and  the  benefice,  were 
in  the  nature  of  the  peciiliwni.     They  belonged-  to  the  lord, 
and  reverted  to  him  when  the  relation,  in  view  of  which 
their  use  had  been  permitted,  was  dissolved.    The  gcsith 
could  make  no  will,  because  he  had  nopi-opcrty  to  l>e*iueath. 
He  could  not  marry,  for  he  had  nothing  whei-ewith  lie  could 
endow  his  wife.     If  he  acquired  property,  or  married  a  wife, 
or  left  his  goods  to  his  children,  he  could  only  do  these 
things  with  the  consent  and   assistance  of  his  lord.     But 
still  the  gesiths,  although  they  were  thus  dependent,  were 
of  noble  birth.     They  were  free  to  come  or  to  go  at  their 
pleasure.     If  they  were  ill-treated  or  dissatisfied,  they  could 
enter  the  service  of  another  lord.     In  time,  they  might 
become  lords  in  their  turn  ;  and  eve-n  if  their  former  position 
continued  imchanged,  they  could  hold  a  benefice,  or  grant, 
of  a  pnrtiuii  uf  their  lord's  land,  out  of  which  they  could 
maintain  their  own  dependents  and  establish  a  gasindschaft 
of  their  own. 

I  do  not  know  to  what  extent  the  comitatus  is  noticed  in 
early  Indian  writers.  Its  main  features,  however,  may  bo 
traced  in  tlie  Sepoy  anuy.  Writing  of  the  Sepoy, 
Sir  John  Kayo"f-  ohsen'es — "  His  predominant  sentiment, 
indeeil.  was  fidelity  to  his  salt;  or,  in  other  words,  to 
the  hand  that  fed  him.  But  if  he  thought  that  the 
hand  w^as  unrighteously  closed,  to  withhold  from  lum 
what  he  believed  to   be   hi»  due,  he   showed   liimself  to 

•  Hee  Keiiible,  nW  mn/frn,  p.  170. 

t  "Bi*t.  of  Sepoy  Wu,"  vol.  i.,  p.  206. 
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1>e  most  tenacious  of  his  rights,  and  he  resolutely  asserted 
them."  In  the  whole  hbtorj"  of  the  Sepoy  force  that 
Sir  John  Kaye  narrates,  it  is  clear  that  the  Sepoy  is  not 
merely  trustworthy,  but  ba  devoted  as  any  true  gasind, 
when  two  condltic^ns  are  fulfilled.  His  master  mxist  be 
^uccejisful,  and  must  bo  liberal.  In  such  circumstanctia, 
the  Sepoy  will  give  his  whole  heart  He  will  bo  faith- 
ful  even  to  an  abstraction,  such  &&  the  Company  wa.s,  if 
it  realize  hi.s  ideal.  Ho  will  be  true  to  hLs  salt — a 
signiiicaut  expression — even  though  the  liand  that  gives 
it,  eo  it  bo  open,  is  inviaible.  The  same  writer* 
notices  clear  indications  of  the  comitatus  among  the 
native  princes.  Scindiah,  the  Maharajah  of  Owalior, 
had  a  body  of  Afahratta  horsemen  of  his  own 
kindred  or  caste.  These  men  are  described  as  Scindiah's 
companioas  by  day  and  night,  inseparable  from  his 
pleasures  and  his  state.  So  too,  the  Talookhdars,  of 
Oudo,  are  described'!*  as  having  large  bodice  of  armed 
retainers,  whose  pasition  and  functions  seem  closely  to  have 
i-esemblud  those  of  the  retinue  of  European  barons. 

As  to  Persia,  tlie  Aveata  speaks  of  the  "  Airj-anem,"  the 
friends  or  cumpanions  of  the  landowners  there  described. 
The  Sla^'ic  nations,  among  whom,  with  abundant  land  and 
no  inferior  population,  the  commune  simply  expanded  itself 
inderiiiittrl}',  ha<l  little  inducement  to  adopt  this  practice.  It 
is  in  Western  and  Southern  Europe  that  we  find  ita  chief 
examples.  It  is  sufiiciently  distinct  in  Homer,  where  kings 
and  heroes  are  the  tratpoi,  and  the  dtpamoTtt  of  more 
distinguish (h1  princes.  In  the  UJaceclonian  period  it  again 
appears  in  the  iratpot  and  the  npiratpet,  the  Horae  Guards 
and  the  Foot  Guards  of  Philip  and  of  Alexander.  Even  in 
the  traditions  of  early  Kome  some  glimpses^  of  the  cusiuui 


•  "  lUtt.  of  Sepoy  W»r,"  vol  iii,  p.  »I3. 
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may  possibly  l>e  discemwl  in  the  fierce  band  of  youths  that 
ftttendod  Uonmlus,  and  charged  with  the  dictator  at  the 
Lake  Regillus.  But  neither  in  Athens  nor  in  Rome,  during 
the  ascendency  of  these  cities,  does  the  comiiatu^  present 
itflelf  in  any  definite  fomi.  It  is  indeed,  as  Mr.  Freeman 
has  remarked,  "  an  institution  which  is  not  well  suited  for 
the  atniosphero  of  a  city  life^"  Accordingly  it  is  among  the 
Teutons  and  the  Kelts  that  It  appears  in  iU  muiit  complete 
development.  In  both  these  nations,  in  the  description  of 
Ciesai'  and  tlie  description  of  Tacitus,  the  difference  between 
the  warrior  friends  and  the  humbler  clients  ia  conspicuous ; 
ani]  the  word  "  soldier "  still  denotes  something  of  that 
devotion  to  his  chief  that  the  Holdurii  of  Oaul,  and  the 
Gesiths  of  Germany,  were  wont  to  shuw  to  Duiunurix  and 
to  Segesies. 


§  5.  Distinct  from  the  comitatus  or  militaiy  retainers,  The  In- 
and  yet  essential  to  thu  existence  of  that  body,  was  the  puUtiOT. 
despised  and  non-combatant  class  which  performed  the 
humble  duty  of  eultivating  the  warrior's  fields.  It  may  lie 
stated,  jjenerally,  that  this  class  was  composed  of  men  outside 
of  the  kin,  although  dependent  upon  it  or  upon  some  of  its 
members,  and  (hat  it  was  derived  from  a  conquered  and 
alien  race.  In  most  of  the  countries  whither  the  Arir^an 
natioiLs  wandered,  they  apjiear  U)  have  foiintl  hostile  popu- 
lations of  a  race  diil'iirent  from  their  own.  It  may,  perhaps, 
bo  gathered  from  the  philological  evidence  that,  even  ia 
their  primitive  seats,  our  forefathere  had  to  contend  with 
ncighhoum  of  this  description.  Similar  troubles  awaited 
them  when  they  joui-neyod  cast  and  west  So  far  as  their 
hlstoiy*  is  known,  they  always  conipieretl,  and  either 
absorbed  or  enslaved,  their  opponents.  In  Ku^ia,  the 
process  of  al>sorpticn  seeias  to  have  pre\'ailed  ;  and  as  the 
Slavic  settlements  wore  constantly  pushed  to  the  north,  the 
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Finnish  tribes  either  retired  before  them  or  seem  to  have 
amalgamated  with  Oiein  on  oqiial  ti*nnft.  In  Scandinavia,* 
in  Noi-tlieru  Germany,  and  in  Italy, f  the  aboriginal  p«^iju- 
lation,  if  any,  does  not  appear  to  have  affected  settlement. 
But  in  India,  and  in  Western  Europe  throughout  Spain, 
Fiunce,  the  Low  Countries,  and  the  British  Isles,  the  Aryaas 
found  and  subjuj^ated  non-Aryan  peoplis?.  In  Greece,  also, 
many  in^tAnces  of  Hubjcct  populations  occur,  although  most 
of  these  appear  to  have  been  of  the  eame  race,  if  not  of  tlie 
same  divijiion  of  that  race,  as  their  conquerors.  Jn  India, 
these  unfortunate  pc]>.on«  ai-e  known  as  tlio  Sudras,  the 
lowest  class,  or,  ratlier,  the  people  outeide  the  classes,  of 
Hindu  S4x;iety.  In  Greece,  we  rea"!  of  the  Helots 
Lacedfemon,  the  Thetes  of  Attica,  the  Klai-ota?  of  Kretc,  tbe^ 
PenestiC  of  Thessaly,  the  Maryamlynians  at  Ileradea  on  the 
Pontus.  Among  the  continental  Saxons,  and  other  Teutonic 
tribes,  we  meet  with  the  Liuts,  that  is,  pei"Sons  to  wliuiii  a 
permissive  occupancy  of  land  wa«,  on  ceitain  terras,  con- 
ceded, and  who  were  drntinguishefl  from  the  Alodista,  the 
owners  of  the  land  in  full  right.  In  England,  tlie  laws  of 
KthelbcTt  mention  the  Lfets  in  Kent ;  and  BedeJ  nottcoH, 
incidentally,  "  folclic  and  dearfende"  men,  who  seem  to  have 
tilled  the  soil  to  which  they  were  attached,  and  to  have 
supplied  tlie  wants  of  the  martial  owners  of  the  land.  In 
Ireland,^  fuich  people  are  known  aR  "  daer"  cUu^ies,  sen'ile 
or  base  tenanta,  not  of  the  blood  of  the  privileged  clan. 
It  may  have  been  that,  in  many  cases,  these  Rubject  persons 
were,  as  in  Greece,  the  remains  of  Aryan  tribes  vanquished 
by  invaders  of  tlieii-  own  nice.     We  can  trace,  too,  some,  at 


•  Bobcrtson'B  •■  Early  Kin^,"  voL  ii.,  p.  233,  aote. 

t  Mnnunst^'s  "  Iliitt.  Home,"  *ol.  i.,  p.  8. 

Z-  "  Hist.  Ecu.,'  voL  iv.,  p.  '22.  , 
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least,  of  what  K.  0.  Miillcr*  c^ls  "  the  fundamental  laws  of 
ancient  Greek  bcmda^."  The  seifs  could  not  be  put  to 
death  without  a  trial.  They  could  not  be  sold  out  of  tlie 
country'.  The  amount  of  thoir  tributo,  or  giftH  as  it  was 
caltod,  was  pcrmancntlv  fixed.  Doubtlcs.**,  also,  thoi-e  were 
dei»rees  in  the  condition  of  the  subjects,  and  their  treatntcnt 
differed  in  dlfferunt  countries,  and  at  different  times.  But 
it  U  clear,  that  at  least  in  WcHtem  Europe,  the  basis  at  least 
of  this  cla-ss  was  nnn-Anan.  Much  attention  has  of  late 
ye«,r3  been  «^vcn  to  the  presence  of  these  non-Ai^-an 
Europeaii-s.'t'  The  result  si-miw  to  be  that  l»oth  ai'cluuoloj»y 
and  history  concur  in  declaring  that,  Ix^fore  the  Arj*an 
iiniuigratioii,  an  Iberian  or  Basque  population  inhabited 
Kpain,  France,  Belgium,  Great  Britain,  and  Ireland.  This 
population  wan  generally  of  a  smaller  size,  had  longer 
heaiis.  darker  complexion'i,  am!  more  delicaU"  organizations 
than  tho  Kolt-s  and  the  Northmen  who  invaded  them.  To 
thb  race  Iwlonged  the  Silures,  the  Ligunw,  the  ri>eri, 
the  "  Fear  Bolg»;  '*  of  the  south  of  Trelan<I,  and  various 
other  tribp-s  ;  and  their  inodoi-n  repifjii-ntfitivos  as  a  separate 
people  are  the  Basijues. 

§  G.  I  do  not  wish  to  dUcas.<  the  rights  of  war,  or  the  The  land- 
relations  of  the  victors  to  their  vanf|iiishcd  enemies.     These  the  De- 
relations  varied  more  or  \esy  accoiiiingto  dittei-encea  in  tiuie,  ^na 
place  and  circuiustanee.     Nor  is  it  necessary  now  to  sjjcak 
of  tributary'  triljes,  or  even  of  those  poi-sons  who  were  depen- 
dent upon  the  clan  as  a  whole,   or  upon  the  Stat*?.     Tliat 
portion  of  the  inferior  population  to  which  I  now  refer, 
and  who«o   fortunes  have  had  most  influence  in  historj'. 


•  *'  DoriiiM,"  vol  ii.,  pp.  62.  06. 

t  8m  "Brituh  gn»rt*tly  llt-vinw,"  Oct<^l«ir.  1S7'2:  Mr.  Dawkiiu,  in 
'■Fortnightly  Ucvwm-,"  ScirtciiiUsr,  1874;  Pruf.  Hnxley,  iii  "  Natiirf,"  Vol. 
i.,  p.  51-1. 


SM 


IMMUNITY. 


is  not  that  which  lived  under  communes,  but  thai 
which  livwl  under  separate  loixls.  I  sluUI  not  attempt  to 
narrate  the  history  of  these  people»  for  1  should  then  have 
to  write  no  small  part  of  the  legal  and  political  lnst<jrj'  of 
Western  Europe.  It  is  enough  to  say  that  the  demesne 
lands  of  everj-  great  pi-opnetor,  that  is,  the  lands  which  he 
retained  in  liis  own  possession,  were  cultivated  by  men  of 
this  class.  Accoitling  to  the  costLnn  nf  the  Threfi  Oeftcent^, 
these  cultivators  were  held  to  have  acquired,  in  the  third 
generation,  a  native  right,  as  it  was  tenned,  in  the  soil :  in 
other  words,  the  occupier  could  not  be  removed  from  the 
land  so  long  a*  he  peiformed  his  customaiy  obligations. 
These  ubligatiuna  coidd  nut  bo  iucreased.  and  the  tenant- 
right  thus  acquired  was  hereditary.  Sometimes  the  lord 
settled  upoa  his  waste  land  frcedmen,  for  w^hose  main- 
tenance after  their  emancipation  he  was  bound  to  provide ; 
soiiietimeA  he-  found  then!  a  place  foi-  some  of  the  broken 
men  who,  homeless  elsewhere,  sought  his  protection.  In 
due  time  the  deHcemlents  of  these  persons  acquired  the 
customary  right.  When  such  persons  came  to  a  chief  of  a 
clan,  and  were  settled  by  him  upon  the  Folc  land,  they 
necessarily*  strengthened  his  power,  since  they  considered 
themselves  as  pei-sonally  attachrd  to  him ;  and  they,  at 
the  same  time,  weakened  y;;-o  tanto  the  arLstot-racy  of  the 
clan,  or  at  least  cheeketl  its  gro'wth,  by  reducing  the  extent 
of  its  pastures.  The  influence  of  these  dependents- 
first,  in  strengtliening  their  lords  against  their  own  clai 
or  other  public  atithoritie-s  ;  secondly,  in  foreing  their  way^ 
in  fa%*ourable  circumstances,  not  indeed  over  the  doee 
barriers  of  the  geneaJogic  tribe,  but  into  the  new  political 
association  in  which  those  tribes  were  absorbed ;  and 
thii-dly,  by  securing  their  own  rights  in  the  land  against 


*  8m  Hr.  Hunter'*  "QrioK,"  voL  i..  p.  G?. 
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lords  or  communes — will  suiiie  Jay,  when  the  story  U  told, 
be  recognized  as  no  inconsidcnible  portion  of  political  and 
\<igaX  history. 

I  have  said  that,  after  three  generations,  the  native  right, 
AA  it  wan  called,  bt-eaine  ht>i-editary ;  ami  the  tenant,  if  he 
pciformed  his  stipulated  dutius,  could  be  neither  nick-rented 
nor  evieterl.  But  whether  he  could  hinisell  leave  the  land 
was  another  question.  It  may  safely  be  said,  that  the  native, 
or  geneat,  or  by  whatever  other  namo  the  hereditary  cofonus 
was  known,  had.  no  such  power.  But  freemen  seem  often 
to  have  accepted  a  bafio  tenure,  and  the  test  of  freedom  was 
til"-'  power  of  unrestricted  locomotion.  Thus  we  find  that 
the  right  of  withdrawal  was  the  leading  distinction  between 
the  different  classes  of  cultivators.  "  Domesday  Book " 
constantly  and  carefully  distinguishes  between  the  man  who 
can.  and  tlie  man  who  cannot,  go  whither  he  will.  The 
former  class  the  Burgimdian  and  Ijombard  laws  •  describe  as 
"Faramanni;"  the  latter  ai-e  styled,  in  the  Northern  and 
Danisli  law.f  "  Fmrbena ; "  that  is,  in  the  one  case,  men  who 
might  fan^  or  travel ;  and,  in  the  other  case,  men  who  were 
forbidden  to  fare.  In  Ii-eland  there  is  a  similar  ditference 
between  the  "  Daor  Ceile  "  and  tlie  "  Saor  Cetle,"  only  that 
in  that  country*  a  man  was  bound  not  to  the  land,  but  to 
the  lord  personally,  from  whom  alone  he  eonld  accept  stock. 
In  Indiai^  we  find  a  similar  tlbitinction,  although  in  that 
country  the  relative  position  of  these  classes  is  strangely 
inverted.  There  are  resident  cultivators  and  migratory 
cultivators.  The  fonner  hold  by  tenant-right,  and  are 
regulated  by  custom.  The  latter  are  strangers  induced  by 
the  lord  to  take  up  waste    land,  and  their  position  is 


*  Cuwijuii,  "I'Bg.  Unrh.,"  iv.,  tS9. 
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determined  by  contract  But  the  custouiary  tenants  hold 
a  much  better  social  position  than  the  k-saees.  The  emigrant 
loses  his  place  in  his  own  village,  and  is  r^;arded  with 
little  favour  in  his  new  settlement  What  is  a  still  greater 
mi^ortune,  he  i.s  to  noma  extent  coiifuBt^l  wiUi  the  landless 
low-caatc.  Like  them,  he  has  no  local  connection,  no  Mag, 
no  hereditary  rights.  He  has  neither  Sedcm  nor  Pennt^v^  as 
other  men  have.  In  a  word,  he  \a  not,  in  the  estimation  of 
those  among  whom  hi;  live^,  a  rospectablc  man. 

TheiSti  rules  respoctluj;  the  dependents  suggest  several 
considetationit.  In  the  first  place,  it  ik  apparent  how  easily 
a  court  of  law  might  misunderstand  their  va^c  tcnurv. 
and  what  difficulty  iiiiijlib  I^  cxptrienccd  in  enforcing  it. 
It  was  admitted  that  "  no  estate  passed."  The  lord,  there- 
fore, must  have  appeared  to  be  the  absolute  owner.  In 
such  circumstances  the  dependents  could,  in  the  eye  of  the 
law,  liave  nothing  moi'c  than,  at  tlit^  most,  a  moral  claim 
Upon  his  bounty.  Thus,  without  any  intentional  injustice, 
a  substantial  wrong  was  ilone ;  and  the  ownership  was  held 
to  he  vested  in  the  chief,  free  of  all  tni»ts  and  of  all 
limitations.  In  the  next  place,  the  origin  of  the  bulk  of 
the  peasantry  may  be  di.scemetl.  The  peasants,  generally, 
are  the  lineal  doHcendents  not  of  the  cin^l,  but  of  the 
gillies  or  dependent  luembei-s  of  the  clan.  They  probably 
comprised  Home  families  of  pure  descent,  which,  when  the 
old  organization  was  broken  up,  were  unable,  from  what- 
ever cause,  to  retain  their  old  position.  But  thf>  mass  of 
these  dependents  were  not  connected  by  any  tie  of  con- 
sanguinity with  the  clansmen  of  pure  descent  If  this  be  so, 
it  helps  to  explain  a  very  singular  fact,  the  readiness  witli 
whici)  the  Keltic  peasantr}*  transferred  their  attachment  to 
Norman  settlers.  When  Fergus  M'lvor  commendefl,  before 
his  death,  his  clan  to  Waverley,  he  said — '*  Yoa  cannot  be  to 
them  Vich  Ian  Vohr."    These  words  were  true,  so  far  as  the 
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cin^  or  pure-blotxled  clansmen  were  concerned  ;  but  ihey 
were  not  true  as  regards  the  inferior  population  that  was  con- 
nected with  the  clan.  Both  in  Scotland  and  in  Ireland,  the 
"native  men  and  kindly  tenants"  accepted,  without  any 
difficulty,  a  new  lortl,  if  only  that  lord  did  his  duty 
towards  them.  The  Frasers,  and  the  Chiaholnu,  and  the 
Campbells  were  supported  by  their  tenants  as  heartily  as 
were  the  Macintoshes,  the  Mackenzies,  or  the  Macdonalds. 
The  Irish  tenant  saw  no  difference  between  Strongbow's 
Knights,  and  his  native  Flaitlis.  Both  parties  were  alike 
Mtrangt:^rs  to  his  blood.  No  sentiment  of  nationality  at 
that  time  existed.  So  long  as  his  rights  of  occupancy  were 
respected,  it  was  of  comparatively  Httb  tntei*est  to  the 
tenant  in  whoru  the  ownership  wtm  vested.  Further,  wo 
can  thiLs  trace  the  origin  of  those  proprietary  claims  which 
80  long  lingered  among  the  Irish  people.  When  the  clan 
system  was  broken  down,  and  the  rights  of  occupancy 
were  disallowed,  a  natural  confu<iion  arose  among  the 
tenantry  as  to  their  position.  Tliey  knew  that  their 
anccHtoni  liail  belonged  Ui  the  clan,  anil  had  rights  in  the 
land.  Tliey  had  no  standard  by  which  they  could 
ascertain  the  preciue  extent  of  either  of  these  claims  other 
tlian  the  inappropriate  rules  of  English  law.  They  alleged, 
therefore,  that  they  represented  the  pure  clan,  and  that 
they  were  entitled  to  the  owneraliip  of  that  clan's  lands. 
Such  preteni*ions  were,  in  moat  cases,  unfounded.  I  do  not, 
however,  mean  now  to  revive  a  useless  controversy.  I 
only  wish  to  point  out  that,  in  that  and  every  similar 
controversy,  the  issues  arc  strictly  matters  of  history. 
They  depend  upon  an  examination  of  the  structure  and  the 
usages  of  archaic  society.  It  ha*?  been  a  favourite  labour- 
saving  contrivance  of  political  writers  to  explain  these  and 
Bimilar  difficulties  by  a  simple  reference  to  some  assumed 
qualities  of  the  Keltic  race.     Perhaps  thc.<50  alternative 
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explanations  may  appear  to  illustrate  Mr.  Mill's*  remark 
that,  "  of  all  vulgar  modes  of  escaping  from  the  con- 
sideration of  the  effect  of  social  and  moral  influences  <m 
the  human  mind,  the  most  \nilgar  is  that  of  attribuling  the 
diversities  of  conduct  and  character  to  inherent  natural 
differences." 

•  "Foliticia  EooDomy,"  vol.  i.,  p.  390. 
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T  have  now  to  notice  a  furilier  Expaa-iioii 
A.H  the  Hoasehold   expands  into  the   clan,  "^  ^"'^^ 


IJ 1.  I  havo  shown  the  growth    of    the  domestic  and  tim 
of  the  GenUle  relations, 
development. 

so  the  clan  t>xpands  into  a  people.  In  coui-se  of  tune,  and 
with  the  increase  of  its  numbers,  the  simple  homogeneous 
body  becomes  in  the  usual  way  a  collection  of  heterogeneous 
related  bodies.  This  wider  relation  is  thus  subsUntially  an 
extension  of  an  actual  Oontile  relation.  It  marlcR  the  fact 
that  the  clans  of  which  it  Is  composed  acknowledge  a 
common  descent.  A  single  clan  might,  in  course  of  time, 
espaud  into  many  autononioiL.s  clans  ;  but,  althuugh  v-&ch  nf 
the.se  new  bodies  wouM  practically  be  imlependent  of  all  thf 
others,  the  old  community  of  worship  would,  in  favuurable 
circnmstanccs,  .still  be  maintained.  Sncli  woi-ship  had, 
jndocil,  little  influence  upon  the  daily  life  of  the  eo* 
reli^onists.  Each  clan  had  aajuircd  its  own  peculiar  god», 
who  were  nearer  and  dearer  to  it  than  thoso  far-away 
gods,  who  were  content  with  a  smaller  oblation,  and  who 
retuiTied  a  less  careful  regard.  Still,  these  shadowy  gods 
must  be  treated  with  proper  respect ;  and  provision  must  be 
mafle  for  continuing  the  old  worship  and  for  commemo- 
rating the  old  descent.  Tills  uuiuii,  then,  was  not  made,  but 
grew.  It  was  the  natural  consequence  of  the  increasing 
number  of  clans.  It  was  a  survival  from  the  time  when 
there  was  but  one  clan  and   one  worship.     To  a  certain 
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extent  tt  sen'ed  to  kuep  together  communities  that 
otherwise  would  have  been  liopeU-Bsly  scattered.  Thus 
the  Hellenes  found  a  bond  of  union  in  the  worship  of  the 
old  Zuurt  at  Dodona.  Tlio  Italian  trilx«  preserved  the 
worship  of  their  hereditary-  Mavors.  Tlie  European 
Scyths,*  if,  indeed,  they  were  of  Ar^'an  descent,  ri.«ognize<l  as 
their  only  lords,  Tabiti  and  Papifos,  that  is  Vesta  the  Queen 
of  the  Senilis,  and  Zeus  their  ancestor.  Noi-  can  we  doubt 
that  the  respective  descondonts  of  Ing,  of  Hcrniin,  ami  of 
Isco,  had  their  common  worship,  even  if  every  Teuton  did  not 
offer,  as  he  may  liave  ofiered,  »acniice  to  tlie  common 
progenitor,  Mann. 

In  dewcnbing  tliewe  larger  divisions  of  society,  language 
gives  us  little  help.  There  are,  in  most  of  the  Arymn 
(anguago-K,  wnitU  that  may  bn  u.sed  to  exprew;  consirlcrabk^^H 
aggregations  of  men.  But  these  words  are  vague,  and  vaty^^ 
in  each  language ;  and  it  may  be  doubted  if  in  anj-  instance 
thiii  meaning  is  more  than  secondary'.  For  the  most  part, 
proper  names  are  used  in  preference  to  any  of  thi-se  general 
words.  Tlio  Hellenes,  for  example,  were  said  to  be  tU\'ided 
into  the  lonians,  the  Dorians,  and  the  vEolians ;  and  no 
accurate  distinction  was  dmwn  in  the  application  to  any  of 
tliese  IkkJius  of  the  word  ytra^  or  i6vot:,  or  of  any  similar 
terms.  Still,  the  fact  that  thci-e  is  some  .such  wide-spread- 
ing connection  i-emains,  and  some  expression  for  it  should 
be  found.  The  advance  of  physiology  has  tended  to 
bring  into  pi-ominenco  the  conception  of  race.  Still  nwi-e 
recently,  the  discoveries  of  comparative  philology*,  acting 
upon  troubled  .social  an<l  political  conditions,  have  given 
practical  importance  to  the  thcorj-  of  nationality.  There 
is  al-so  the  word  nation,  wliich  is  at  pi-«aent 
aImo.st  as  a  synonym  with  State.      It  would  Ik;  fortunate 
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this  word  could  be  i-escued  from  tMa  loose  meaning,  In  which 
it  is  wasted,  and  applied  strictly,  as  ita  etymology  suggests, 
to  the  expanded  kin.  In  gtmei-al  use.  however,  it  denotes  a 
political  i-elation,  while  race  seems  to  express  comiuuuity  uf 
physical  descent. 

For  the  description  of  tlie  expanded  gcna,  or  people,  I 
know  nothing  bctttn-  than  the  description  which  Herodotus* 
^ives  of  the  Hellenes  generally.  They  were  of  the  same 
blood ;  they  spoke  the  same  language ;  they  observed  ainiilar 
customs;  they  ha<I  a  common  woi-ship  and  common  rites. 
They  thus,  in  many  impoitant  itsapect-s,  resembled  each 
other ;  and  they  were,  in  those  vei"y  respects,  unlike  other 
people.  There  was,  con-stitjuently,  a  sympathy  between 
ihem — a  tendency,  as  it  were,  towards  union ;  but  the 
sympathy  was  weak,  and  tbo  tendency  was  easily  coun- 
teracted. This  relation  was  merely  personal.  It  was  in  no 
sense  political.  It  was  in  no  sense  territorial.  It  did  not 
arise  from  an  occupation  of  the  same  countiy,  and  it  was 
not  limited  by  such  occupation.  The  names  of  the  gi-uat 
modem  powers  were  once  niei*e  geogi-aphical  expressions 
without  the  least  political  signification.  So  Hellas,  as  the 
Greeks  understood  the  temi,  was  not  the  countiy  that  we 
now  call  Greece.  It  included  every  land  in  wfiich  Hellenes 
were  settled.  In  other  words,  the  Hellenes  were  not  the 
inhabitants  of  Hellas,  but  Holla-s  was  the  land  occupied  by 
the  Hellenes.  In  CcntJal  India,  at  the  present  day,  the 
first,  and  perhaps  the  hardest,  lcs.son  which  a  European 
statesman  lias  to  leaiii,  is,  tliat  he  is  in  a  countiy  where 
the  idea  of  political  citizenship  l«  unknown,  and  where  the 
idea  of  territorial  sovereignty  is  only  just  beginning  to 
arise.  "  Geographical  boundaries,"  says  Mr.  Lyall.f  "  have 
10  correspondence  at  all  with  distinctive  institution-s  or 
^grouping  of   the  puoph%   and   havu   comparatively   slight 

•  viii.,  144.  t  "  Fort.  Rm.,"  No.  121,  N.  S.,  p.  98. 
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political  significance.  Littlu  is  gained  toward  knowing  who 
and  what  a  man  is  l>y  ai^c'i-i-tainiDg  the  State  ho  ol>e^*R.  or 
the  territory  he  dwells  in.  these  being  things  which,  of 
themselves,  denote  no  difference  of  race,  institutionfl.  or 
manners.  Even  from  the  [Wint  of  view  of  political  alle- 
giance, the  government  imder  which  a  man  maj*  he  living 
is  an  accidental  arrangement,  which  Uie  Britisti  Vicen)y  or 
Rome  other  distant  iiresistihle  power  decided  upon  yesterday'. 
and  may  alter  to-murrow.  Nor  would  such  a  change 
grievous  unless  it  divfnx^eil  hiin  from  a  rule  of  hi^  own' 
tribe  or  hb  own  faith. ' 


Difficulij- 

o(  CO-OJK?- 

ntiooui 
OauL 


{j  2.  So  far  aa  it  went,  this  sentiuient  of  nationality,  if  I 
may  i^  call  it,  was  imdoiihtedly  a  social  force.  The  Hellenes 
always  drew  a  sharp  line  between  themselves  and  the 
Ijarbarians,  a  term  by  which  they  designated  all  non- 
Hcllcnic  people.  Fn  times  of  gr(«.t  extf  mal  danger,  appeals 
might  be  made  to  this  Panhellenic  sentiment,  not  without 
BQocess.  The  Highlanders,  as  Captain  Burt*  related,  **  h«i 
an  adherence  one  to  another  as  Highlanders,  in  opposition 
to  the  people  of  the  low  coiintn."  Among l»oth  the  Grecka 
and  the  Romans. +■  a  still  further  advance  may  be  observed; 
and  public  opinion,  and  afterwards  positive  law,  forbad  that 
any  Uellen,  or  any  Quirite,  should  he  ivduced  to  slavery. 
But  the  integrative  tendency  went  no  further.  On  the 
c*jntrar)',  vicinity  and  similarity  of  habits  increased  the 
surface  of  cctntact,  and,  consequently,  the  occasions  for 
dispute.  Achilles  had  no  quarrel  with  the  Ti-ojans,  who 
had  never  made  a  foray  in  the  fertile  fiehia  of  popuJou-s 
Phthia,  since  between  hiui  and  thnn  lay  the  shadowing 
mountains  and  the  rt^ounding  sea.  Between  Achilles  and  lu» 
Hellenic  neighbours  such   amenities   may  have  been   not 

•  Mr.  Skcn«'n  "  MigliUndeT*,"  vol.  i.,  p.  1S6. 
+  Bvcker'v  "GaUoB, '  p.  201. 
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infrequent.  Henoc  the  immoiliatc  and  personal  cawies  of 
(|uam:t  soon  overpowered  the  feeble  tendencies  to  union. 
Even  wben  tlieir  common  intcruits  most  iii^ently  pressed 
for  co-operatiun,  the  old  enmities  were  too  stron;;.  One  chief 
would  never  accept  the  authoiity  of  another  chief ;  and  if  both 
of  theiii  were  to  submit  to  a  slmrif^r.  it  ■was  with  the  mental 
reaen-ation  that  the  submi.s.'siun  waN  only  tu  last  so  long  and  to 
extend  so  far  as  each  subordinate  thought  tit.  A  memorable 
example  of  this  state  of  feeling  is  found  in  the  history  of 
the  Highland  claas.  Tlie  clans,  each  with  iU  own  ilejiiix'-s 
and  its  own  objects,  sometimes  united  in  somo  political 
enterprise,  in  which  they  professed  a  couunon  interest.  But 
this  tie  was  too  weak  to  bear  any  lengthened  strain.  They 
qumTellwl  with  each  other  upon  their  private  gi-udgf-s;  or, 
when  their  personal  convenience  seemed  to  require,  they 
left  thti  anny  and  went  home.  "  Hence  it  was,"  says  Lord 
Macaulay,*  "  that,  though  the  Highlanders  achieved  some 
gi-eat  exploits  in  the  civil  wars  of  the  sevent«;enth  centiirj', 
those  exploit*  left  no  trace  which  coutd  be  dl4ceme<I  after  the 
lapse  of  a  few  week-s.  Victories,  of  strange  and  almost  por- 
tentous splendour,  produced  all  the  consequences  of  defeats 
Veteran  soliUers  and  statesmen  were  bewildered  by  these 
sudden  turns  of  fortune.  Tt  was  incretlible  that  undisciplined 
men  ohould  have  perfonneil  such  feat^  of  arms.  It  was 
incredible  that  such  feats  of  arms,  having  been  pci-formt-fl, 
should  be  immediately  followed  by  the  triumph  of  the 
conquered  and  the  submission  of  the  comiuerors.  Montrose, 
having  passed  rapidly  from  victorj'  to  victory,  waa,  in  the  full 
career  of  success,  suddenly  al»aridoned  by  Ids  follnwers.  Local 
Joalouflies  and  local  intei-ests  had  brought  his  army  together. 
Local  jealousies  and  local  interests  dissolved  it  The  Gordons 
left  him  because  they  fancied  that  he  neglected  Uiem  for  the 
Uactlonaldfi.     The  Macdonalds  left  him  because  they  wanteti 

•  "Hint,  of  K[»gliui.(,"  vol.  iii.,  p.  338. 
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to  plunder  the  Campbells,  llic  force  which  had  onco] 
seemed  suJBcient  to  decide  the  fate  of  a  kingdom  melted 
away  in  a  few^  days,  and  the  victories  of  Tippcrmuir  and 
Kils>'th  were  followotl  bj'  the  disEUitcr  of  Philiphaugh."  Mr. 
Lyall*  notices  a  curious  case  of  the  same  kind  in  India. 
Little  moi-e  than  sixty  years  ago,  the  RajpAt  clans  were 
in  great  danger  and  distress.  Ameer  Khan,  a  PatbAn 
filibuster,  was  moving  at  large  among  them,  at  the  head 
of  a  well  appointed  aniiy  of  30,000  men.  They  ha<^l  been 
almost  destroyed  by  the  Marathas,  and  were  only  ttaved 
from  entire  destruction  by  British  intciierence.  Yet,  at 
this  very  time,  the  two  great  chieftainships  of  Jodhpoor^ 
and  Jeypoor  waged  an  intcmoeino  war  on  acooimt  of  a 
quarrel  between  their  respective  chiefs  for  the  hand  of  the 
Piincess  Kislien  Konwar,  of  OoJeypore.  "The  fact,"  says 
Mr.  Lyall,  "that  these  two  states,  suiTounded  by  mortal 
enemies,  and  in  the  direst  political  peri),  should  h&vt 
engaged  in  a  furious  blood-feud  over  a  dubious  point 
honour,  shows  at  once  tliat  the  Rajplits  were  a  people  quite 
apart  from  the  rest  of  India,  and  strikes  tlie  primitive  note 
in  their  political  character.  The  plundering  Marathafs  and 
Pathdns,  to  whuin  such  a  cujuls  belli  must  have  appeared, 
supremely  absurd,  encoui-agod,  and  strenuously  aided,  thai 
two  chiefs  to  destroy  each  other,  until  the  dispute  was 
comproniieed  upon  the  I>asis  of  poisoning  the  princess — a 
ttmiiination  which  veiy  fairly  illustrates  the  real  nature  of 
barbaric  chivahy." 

Many  comments  have  been  matte  upon  the  want  of 
concert  among  imcivilizcd  people.  Herodotusi*  saj's  of  tlie 
Thracians,  that,  if  they  had  one  )iead,  or  were  agreed  among 
themselves,  they  would  far  surpass  all  other  nations. 
ThucydidesJ    expresses  a  similar  opinion   respecting  the 

•  "Edm.  ncview,"  voLcxIiv..  ji.  177. 
t  »T  8.  J  ii-,  B7. 
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Scythians.  The  folly  of  the  different  nations  who  allowed 
Kome  to  dual  with  them  one  by  one,  instead  of  combining 
against  her,  has  been  the  subject  of  much  sterile  wonder. 
The  explanation  of  the  phenomenon  is  simple.  These 
barbarous  tribes  could  no  more  combine  for  any  great  opera- 
tion than  they  could  make  a  chemical  analysis,  or  run  forty 
miles  in  an  hour.  They  were  mentally  and  morally  unequal 
to  the  tauk.  Tlieir  .state  of  society  did  not  admit  of  the 
training  necessary  for  concerted  eflbi'tti.  Tlirace,  for  example, 
was  not  a  country  in  the  sense  in  which  at  the  present 
daj'  we  use  the  tcroL  It  merely  denoted  the  locality  in 
which  some  fifty*  independent  tribes  were  settled.  Every 
one  of  these  ti-ibes  was,  in  its  structure  and  in  its  social 
life,  independent  of  all  the  others.  Every  one,  so  far  from 
habitually  acting  with  the  othere,  regartleJ  them  as  its 
rivals,  and  often  as  its  enemies.  All  their  habits  tended 
not  to  confidence  and  co-operation,  but  to  hostility  and 
diatruitt.  Each  clan,  in  short,  had  its  own  individual 
existence;  and  as  it  was  complete  after  its  kind,  it  waa 
not  capable  of  further  integration.  Even  among  civilized 
men  nothing  in  more  difHcult  than  co-operation.  Many 
generations  of  failuiea  aie  needed  before  even  a  little 
success  can  be  obtained.  In  our  own  day  the  course  of  the 
kdiaciplined  armies  of  two  great  allied  nations  does  not,  as  we 
know,  always  nm  smoothly.  To  expect  pennanent  and 
eiEcicnt  co-opemtiouaiuoug  uncultured  clans  is  as  imreason- 
ftblo  as  it  would  be  to  look  for  gi-apes  from  brambles,  or  Hgs 
from  thistles. 


§  3.  There  is  another  fonu  of  grouping,  which,  in  archaic  Associa- 
t  societies,  is  of  only  too  frequent  occurrence.     It  is  that  of  c^  by 
conquest,     One  man,  or  one  society,  by  force,  or  the  fear  of  ^""'i""^ 


*  S««  Canon  lUwUiuKiu'a  note  on  "  UerutLotiui,"  ubi  nipra. 
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force,  compels  the  submission  of  several  socJetiea.  In  such 
a  state  of  tilings,  the  conquered  nociety  is  usually  bound  to 
pay  to  thi.'  victor  a  certain  tribute,  or  to  jield  a  projMjrtion, 
for  the  most  part  either  a  third*  or  two-thirds,  of  its  land 
and  stock ;  and  also  to  obey,  generally,  any  order  that  be 
thinks  tit  to  issue.  These  orders,  however,  are  alwara 
special,  and  do  not  prescnl>e  such  general  rules  of  conduct 
as  we  understand  by  the  term  laws.  Each  society,  not- 
withfttandin^  iU  conquest,  continuen  to  live  according  to  ita 
own  usages,  and  conducts  its  ordinarj-  business  in  its  own 
way.  it  is,  in  fact,  impossible  to  form,  in  any  other 
manner,  any  great  empire  of  which  the  object  is  simply 
the  collection  of  tribute.  The  more  extended  the  empire, 
the  more  ditliciilt  is  iU  uthniniHtration,  tlie  greater  ore 
the  demands  upon  the  conquering  force,  and  the  more 
perilous  is  its  positiun.  That  force  may,  in  onlinaiy 
circumstances,  be  adeiiuate  tt)  compel  obedience  to  a  few 
simple  duties;  Kut  where  locomotion  is  difficult  and  slow, 
the  ta^k  of  establishing  new  and  odious  customs  among 
nnmorous  and  scattered  peoples  is  hc^less.  Further, 
archaic  conquerors  never  felt  any  such  wish.  To  them  it 
seemcii  natural  and  right  that  every  race  of  men  should 
have  its  own  religion,  and  observe  it«  own  usages.' 
Without  these  essential  supports  society  could  not,  in  their 
view,  be  maintained.  The  victors  had  no  desire  to  deprive 
their  subjects  of  necessaries  which  they  tbcmscives  could 
not  have  used,  and  they  would  have  scorned  the  notion  d. 
extending  to  the  vanquished  their  own  privilegea.  They 
knew  that  their  gu-U  were  stronger  than  the  gorls  of  other 
people ;  and  they  were  content  that  the  matter  should  so 
rest.  They  did  nut  care  wliat  the  customs  of  their  subjects 
were:  they   had  no  desire  to  alter  these  customs.    They 

*  See  Nieliuhr'i)  "  HiHt,  Roine,"  vnt.  i.,  [i.  -110  :  vol.  ii.,  ]i.  4S.     Kobatt-. 
wo'a  "  SoDtlaad  nndcr  her  Euly  Kui(^,"  vol  U..  pp.  SIO,  306. 
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probably  did  nut  even  suppose  that  il  was  possible  to  alter 
them.  All  that  concerned  them  vran  that  their  tribute  should 
be  r^^larly  paid,  and  their  orders  pramptly  executed.  In 
the  emphatic  woixls  of  the  Behistun  inscription,  "  Says 
Darius*  Uie  king:  'These  are  the  provinces  which  have 
come  to  me :  by  the  grace  of  Oiiiiaztl  thcj'  have  become 
subject  to  me:  they  have  ■  brought  tribute  tu  me:  tliat 
which  has  been  said  to  them  by  me,  both  by  night  and  by 
day,  it  has  been  done.'  "  Tribute  and  obedience,  auch  were 
the  nHjiiironientrt  of  the  great  king.  If  he  were  secure  of 
these,  he  cared  little  for  the  laws  of  hh  subjects. 

So  simple  and  so  well  known  is  this  class  of  societies, 
that  I  shall  only  cite  one  illustration.  "The  empires  of  the 
East,"  says  Professor  Rawlinson.i"  "  have  unifonnly  aiisen 
from  the  .sudden  triumph  of  conquering  nomadic  hordes 
over  more  settled  and  civilized  communities.  ...  In 
every  case  a  conqueror  rapidly  overruns  an  enormous  tract 
of  territory,  inhabiU-d  by  many  and  dlvei-se  nations,  over- 
powers their  resistance,  or  nnseives  their  subniissiun ;  ami 
imposes  on  them  a  system  of  government,  rudo  andai-tificial 
indeed,  but  sufficient  ordinarily  to  maintain  their  subjection, 
till  the  time  comes  wlien  a  fresh  inuption  anj  a  fresh 
conqueror  repeats  the  process,  which  seems  to  l»c  the  only 
renovation  wliereof  oriental  realms  are  capable.  The 
imposed  system  itself  Ls.  in  its  general  features,  for  the  most 
part  one  and  the  same.  The  rapid  conquest  causes  no 
ftsaimilation.  The  nations  retain  their  languages,  habits, 
manners,  religion,  laws,  and  sometimes  even  their  native 
princ&<i.  Thi*  enqiirc  is  thus  of  necessity  broken  into 
provinces.  In  each  province  a  royal  officer,  representing 
the  monarch — a  Satrap,  a  Khan.ora  Pasha^ — lieai-s  absolute 
sway,  responsible  lo  the  Crown  for  the  ti-antjuillity  of  hU 

*  Caaon  lUwliiuotrii  "  Heroduttu,"  vot  ii.,  p.  401. 
+  ib.,  vol.  ii.,  p.  MO. 
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district,  and  bound  to  furnish  periodically,  or  at  call,  the 
supplies  of  men  and  money  which  constitute  the  chief 
value  of  their  conquwls  to  thy  coni[ueroi"s." 

Such,  generally,  was  the  charactco-  of  every  empire,  even 
the  Athenian,  prior  to  the  gieat  domination  of  Rome.  They 
all  were,  as  Sir  Henry  Maine  •  ha^i  well  eitprcsaed  it,  tax- 
taking  and  not  legislative.  But  such  a  fomi  of  empire  is 
merely  inorganic  Its  Forces  act  from  without,  and  not  from 
within.  It  in  composei],  intlueJ,  of  separate  organisms,  but 
theHe  oi^anismH  arc  distinct  from  each  other  and  from  their 
common  ruler.  The  case,  in  sliort,  'm  that  of  one  organism 
preying  upon  another,  not  that  of  new  structures  built  up 
out  of  the  cliange-s  of  the  old.  The  umpires  of  Attila  and 
Tamerlane  wei*e  not  more  organic  than  a  number  of  wuol 
bales  under  a  hydraulic  press,  or  a  mob  of  cattle  under  the 
chai*gc  of  a  drover. 

Awociiv-  §  4.  Tliere  was  yet  another  funn  uf  archaic  association, 
ciftaa  i>7  It  ai-ose  neitlier  as  the  spontaneous  memorial  of  a  common 
^^  though  remote  ancestry,  nor  as  the  forcible  domination  of 
one  society  over  another.  It  wa.s  the  result  of  specific 
agreement  upon  equal  terms.  Like  the  alliance  of  kinship, 
this  consensual  alliance  i-ested  upon  a  common  worship. 
There  was,  however,  a  diiference  between  them.  In  the 
foniier  case,  it  may  be  saitl^-  that  tlie  association  existed 
for  the  sake  of  tlie  worsliip.  In  the  latter  case  tlie 
worship  was  cNtablished  to  mark  and  consolidate  the 
association.  Wieu  the  men  of  old  desired  to  fonn  any- 
intimate  and  lasting  alliance,  they  knew,  as  I  have  so  often 
said,  one  way,  and  one  way  only,  for  the  purpose.  Tliey 
imited  in  a  common  worship.  They  retained,  indeed,  their 
old  corporate  pei-sonalily.      Tlie  several  clans  and  sub-clans 

*  '•  Karly  Hiit  of  Inst.,"  p.  384. 

t  Mr.  FfMBiAD.  "fiiit.  Fed.  Govt.,"  p.  187. 
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remained  unchan^d,  and  the  gods  of  their  respective 
Fathers  continued  to  i-eeeive  their  custoiuaiy  honom-s.  But 
several  clan-*  luight  combine  under  a  new  and  special 
worship.  When  they  did  so,  they  followed  the  familiar 
precedent.  They  were  independent ;  they  dcsii-ed  to  unite ; 
and  thoy  naturally  imitated  that  powerful  form  of  associa- 
tion of  which  alone  thoy  had  experience,  Tliey  formed 
what  may  perhaps  be  called  an  artificial  and  concurrent  kin. 
They  adopted,  so  to  speak,  certain  new  deities  to  form  their 
common  or  public  Penate.'* ;  and  they  l^ecanie  brothei-s  by 
sharing  in  the  new  worship  and  partaking  of  its  common 
meal.  Tliis  was  the  first  st«p  in  all  such  combinations,  and 
it  was  essential.  No  permanent  association  could,  according 
to  the  beliefs  of  the  archaic  world,  exist  without  tho 
estnblisliinent  of  its  special  ctdt 

But  when  the  intention  of  union  was  formed  and  its 
principle  vraa  accepted,  it  became  necesaarj'  to  dctermino 
the  character  and  the  objects  of  the  association.  On  the 
one  haml  these  objects  might  lie  temporary,  or  might  be 
special.  On  the  other  hand  tho  association  might  )je 
designed  to  last  for  all  tinit',  ami  to  include  all  pui-poses. 
It  is  needless  to  consider  mere  transitory  alliances.  Snob 
agreements  miLst  have  been  familiar  in  ever^-  state  of  society, 
and  probably  were  not  supposed  to  retiuiru  any  coinmunity 
of  worship,  even  though  the  presence  and  the  sanction  of 
the  deities,  whether  common  or  separate,  wore  invoketl  to 
guarantee  the  contract.  But  when  a  permanent  union  was 
formed,  it  might  be  either  general,  or  intended  for  some 
special  object  Of  these  special  associations,  the  highest 
temporal  aim  was  usually  tho  establislnnent  of  friemlly 
rehitiom^  between  its  memberR,  or,  at  all  events,  the 
mitigation  of  the  usages  of  war.  Such  seems  to  have  been 
the  cliaracter  of  the  great  Ampliictyonic  Assembly  at 
Delphi,  wh(»so  venerablo  oath   has   been  pi-eserved  to  ua. 
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binding,  among  other  things,  the  Wlligerent  Amphictyon 
not  utterly  to  destroy  his  hostile  brother  and  not  to  cut  off  the 
waU-r  from  that  brother's  stronghold.  Multitudes  of  nunor 
Aniphictyonies,*  each  practising  its  own  cult  and  asso- 
ciated for  its  own  purposes,  existed  through  every  part  of 
Hellas.  Of  a  similar  character  were  the  Feriie  Latinict* 
which  markctl  the  unity  of  the  I^atin  race.  "The  test  of 
union,"  saj*s  Mi-.  Robertson.^  "  in  an  Italian  confederacy  of 
early  times,  seems  to  have  consisted  in  participating  in  a 
aolcion  sacrifice,  of  which  the  supreme  director  would  have 
been,  in  a  certain  sense,  a  Rnx  Sacrontni  appointed  by  the 
member*  of  the  confederacy.  The  lea<Ung  man  of  Veii, 
affronted  by  being  passed  over  on  the  occasion  of  one  of 
their  solemn  festivals  at  the  Fanuin  Voltumna».  when 
another  priest  (alius  Sacerdos)  was  appointetl  to  direct  the 
saciitice,  procured  his  ovm  election  to  the  position  of  Rex  of 
Veil ;  and,  acconlingly,  iu  their  subsequent  contest  against 
Rome,  the  Veicntine.-*  wen;  left  by  the  Etnnian  confederacy 
to  their  fate.  Thus  the  choice  of  a -Rex  by  the  Veientines  was 
equivalent  to  a  dissolution  of  their  comiection  with  the 
Etrurian  coufedei-acy :  and  in  the  legend  of  the  expulsion 
of  the  Tarriuins  may  be  .seen,  apparently,  a  similar,  but 
more  successful  assertion  of  independence  by  tlie  Romans, 
who  henceforth  "  chose  their  king'  from  among  themselvis, 
and  ceased  to  receive  him  from  Etruria."  So.  too, 
TacitusJ  describes  what,  b)-  a  somewhat  hybrid  phrase- 
ology, may  be  caUe^l  the  Amphictyuiiy  of  the  seven 
Volkerschans  that  woi'shipped  Hertha ;  and  the  Amphic- 
fcyony  of  wliich  the  hygii  were  the  most  prominent 
members,  and  which  worshipped  the  Bioskuri   under 


•  Otote'e  "  nut.  of  Oroooe."  vol.  ii.,  p.  SSi. 
t  Momnwon,  *'  Hist.  Rome,"  vol.  i,  p.  43l 

:  "EMfty8,"p.  218. 

;  "Gertuaus"  oo.  4(^  43. 
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of  small,  complete,  and  mutually  repellent  organisma.    No 
social  tie  was  recognized  otlier  than  a  personal  relation,  and 
that  rotation  must  be  created  in  a  particular  way.     "There 
i«  no  sense  of  obligation  then  existing,"  writes  Mr.  Qrote  • 
of  leguTiilary  Greece,  "between  man  and  man  aa  such,  and 
very  little  between  each  man  and  the  community  of  which 
he  is  a  member-  such  sentiments  arc  neither  operative  in 
the  real  world  nor  present  to  the  imaginations  of  the  poets. 
Personal  feelings,  either  towards  tlie  gotls,  the  king,  ornome 
near  and  known  individual,    HU   the  whole  of  a   man's 
bosom :  out  of  them  ari.se  all  the  motives  to  beneficence, 
and  all  the  internal  restrainU  upon  violence,  antipathy,  or 
rapacity ;    and    spedal    communion,    as    well  an    special 
solemnities,   arc  essential   to  their  existence."     In  tliese 
circumstances  it  wan  a   great  advance  when   men   were 
brought    together    with    new    sjTnpathies    and    common 
obligations.    To  some  extent  this  result  was  obtaineil  by 
the  fostival.s  that   commemorated  conimnnity    of  descent. 
A  further  and  distinct  advance  was  made  when  Amphic- 
tyonies  of  non-cognate  kins  wera  formed  on  terms  of  mere 
agreement.    A  step  in  the  same  direction  was  taken  when, 
without  any  actual  alliance,  two  or  more  tribes  reciprocally 
sent  legations  to  offer  sacidfice  at  each  other's  festivals,  and 
to  partake  in  the  consequent  recreations.     By  these  means 
they  brought  themselves,  as  Mr.  Orotc"|"  observes,  "into 
direct  connection  each  with  the  god  of  the  other,  under  his 
appropriate  local  .sumatne."     Another  similar  step  followed 
when  strangers  wore  in^nted  as  guests  to  the  festival  of 
some  particular  community.     So  powerful,  indeed,  was  the 
sentiment    thence   resulting  that,  in  Greece  at  least,  it^ 
amounted  to  something  almost  approaching  a  national  unic 
Very  practical  consequences,  too,  followed  sometimes 

•  "Hi»t.  o(  C.n»co,"  vol.  ii.,  p.  108. 
t  fb.,  vol.  ii.,  [».  324. 
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this  inttTchan/^  of  friendly  sentiment.  Duriiii;  llic  holy 
perioil  all  hwtilities  wuiv  suspi-nJiMl.  ami  the^e  trucfs  wiire, 
umler  the  r«Ugi"Us  8^n.:tion.  faithfully  olMervL'd.  Such 
were  tho  triici's*  at  the  Olynipinn  Ami  the  Pythian  gjinies  ; 
such  was  the  8aniian  truce,*  wliicli  hnimtl  all  Tnphylinns. 
Such,  t*>o,  was  the  fnnirms  tnictt  of  Gml,  Ity  which  thfi 
Christian  (.'hurcli  succeL-.loil  in  curbing,  for  tlutc  days  uut  of 
aeven,  the  ferocioiin  hahits  nf  its  nortliei-n  amvertB.  It 
was  thus  that  the  idvn^  of*  common  duties  and  of  common 
enjoyiiifnts  weiL-  raised  in  those  eontmot-eij  minils ;  and 
Mympathies,  and  a  s«nse  of  mutual  ubiigatiuns,  were 
geniM-ated  in  ciniiniunitiBA  whofte  nonnal  state  wa/i,  if  not 
actual  war,  at  U-a^t  invincible  suspicion  and  distrust.  "  It 
may,"  I  again  (luntt-  tin?  wiird.s  oT  Mr.  t/mti-.-f-  "  he  affinue^l 
with  truth  tliat  Uie  luibit  uf  fonuin;;;  Amphictyonic  unions, 
and  of  fre(|uenting  each  other's  religious  festivals,  was  the 
gi-cat  means  of  civatinj,'  and  fostcrin*,'  the  priuiitivo  feelin^j 
of  lm>tliL'i-I]ijoil  amon>r  the  children  uf  Ikdlen  in  thtwe  early 
timeH.  when  rudeiie.s.s,  insecurity,  and  jm^tiacity  di<I  so  much 
to  isolate  them.  A  certain  number  of  salutaiy  habits  and 
sentiments,  such  a*!  that  which  the  Amphictyonic  oath 
emlxMlieii  in  regai>l  to  altstinence  from  injiny,  aa  well  as  t"j 
nnitiitil  j>n>tectinn,  <^raihmlly  found  tlioJr  wav  into  men's 
minds ;  the  obligations  thus  brought  into  play  acc|uired  a 
sulistaiilivi'  eflieaey  nf  their  own.  and  the  religious  feeling 
which  always  ivmained  connected  with  them  came  after- 
wards to  bo  only  one  out  of  many  complex  agencies  by 
which  the  later  historical  Greek  was  moved." 


t$  G.  Some  minor  fonns  of  association    may   be   briefly  yunor 
noticed.     One  kin  is  sometimes  absorbetl  by  another.     The  Z'^i.l 
saciv,  of  the  one  merges  into  the  Hucttt  of  the  other ;  and  the  '"*" 


•  "  Hut.  of  Greece."  lb.,  p.  320. 
t  /*■.,  II.  332. 
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two  liorHt's  no  lon^L-r  maintain  a  scpamtc  »'xi-'"tt'iicf,  Kut 
t'onn  a  unitnl  clan.  Siu-li  a  ]m-olvhs  is  iinalaL'iiii^  tu 
jiiTiigati<"ii,  Ml-  tin."  aUoptiou  of  ii  mail  tui  ^'(fWik  Tbi* 
adupti'*]  peixini  lust  his  iiKlfpi-iiiU-iit  nmtHtioii.  »uul  Ih-csidu 
iiitT^'wi  In  tht;  h«nis«,liiiM  i>f  liis  iit-^v  Kathtr.  Thus,  in  the 
(Klyssee,*  Meiielaiis  rxpn-Ksis  liis  ilesii-e  that  OiUTist-iUH 
.sliiiiiltl  settle  in  his  country,  and  offers  land^i  t<J  him  for 
hiiiist'If  anil  his  ix'ojdf.  Su  thi*  Clamlian  genx  rniigmti-il 
to  ItoiiiL',  anii  wius  then?  ailuiittuil  Ui  full  cnniuntnion  with 
thf  people  uf  yuirinuM.  In  like  luanni-r.  Livyf-  rlestTiUwi 
the  Saiiinites  as  atlmitted  hy  thf  people  (A  Capua  to  & 
])artner.sliip  in  tiieir  city  an<l  iheii-  lan<ls.  But  this  politifal 
jkclnptioii  uic-ri'ly  aildi-d  to  tlu*  hulk  oJ'  an  existing  society, 
aiwl  iliil  iii>t  alter  its  Ktructmv  or  clian<,t!  \xn  rt?lation>:. 

Theiv  wi're  other  a11iatR-i*.s  iif  au  intiiuaU:  nature,  but 
wliicli  stop[M'<l  sluHt  ^^f  foiLipIete  anial;,'rtniation.  .*<onii*  of 
these  wei-e  nii-!int  to  he  purinaiienl.  si»nie  Wele  in  their 
nature  teiupoi-ary.  some  wero  liuiiti-il  t<»  wpeeitic  purpiiaes. 
•Of  the  first  chuM,  the  arranj^euu-nt  wliirh  Xenuphon^ 
(h'strilH-s  I'vLiirt  a^*  having'  nia«le  Ivtwetn  the  t.'hahU'aiih.an(I 
the  Arititfiiinn'*,  whether  tlie  stmy  ije  true  »>r  ti*  tititms, 
atforls  an  instructive  example.  It  waa  stipuiuteJ  that  the 
jwrtiivs  hIiuiiM  In-  iiiiitiiallv  intlepeiiih'i.t,  and  tiint  ihey 
hhouM  Iinvf,  rtc-ip!-<x;ally,  lour  rijjht.s.  'J  hvr-i'  were—  the  light 
-of  int^rnittiTiage.  tlu'  ri|,'ht  of  cultivating^  ami  the  right  i»f 
^Jepftsturiny  eaeli  others  land?*,  anil  the  li-^ht  Oj  a«sistanee  in 
■ctisv!  of  attack.  <  >f  temporar\-  and  special  atliancKK,  exampIeA 
aix'  found  in  tlmse  ea.ses  in  «  hii-h  sweral  inde|K*ndent  elans 
plaevd  theiiihelvej*,  in  time  of  war,  under  tlie  cumman<l  of 
.some  Hei-ziig,  or  Dux,  or  TagoH,  and  rei«unicd  their  former 


"  iv..  1:4.  i  iv.,  37. 

J  *-(ic  i\tv(h'ptnf  ftiy  I'titvu'-.tfttwc  Iv  I'l.XXfjXwi'  lltai  rtvim'Btyr'r 
■tmyiiiiiiit  i  ttnn,  »!<  Ittpy  ffc«{  *.<xi  iwtyoftiat  ^ut  tiitfiuj^iap  ii 
.4iwir«i-  it  r«c  uctvonj  uxorifMivii.  —  Cffropedia,  in.,  2.  23. 
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imli!pendenct'  when  peace  Tiiw  restored.  Tu  this  class 
Tieluttgs  l]mt  miin-jrtAl  ferU-ration  wliich  sought  fL-diVJis  lor 
the  Atrc'nUu  bi-ftire  liuly  Jlion.  Siicli,  too,  wtw  tlie  mnitaiy 
system  of  the  Teutonic  tribes  in  tlie  time  of  TacttTu;.* 
Such,  too,  with  only  tli«  Jiflereiice  of  ihu  ehotc«  of  a  leader 
by  lot  ani.l  not  by  merit,  wius  the  system  of  their  desceudents 
in  tln«rlaiiil.  "  Thexii  swuiie  ohl  Saxons,"  says  Bcilct*  "  liavu 
not  a  King,  but  n  number  of  .Satrnp-s,  set  over  their  nation, 
wlio,  when  war  Is  iininineiit,  cast  loUs  on  ei[ual  ievniM ;  anJ 
whomsutVer  tlie  lot  points  out.  him  during  the  war  they  all 
folKiw  as  their  leailer,  him  they  obey  ;  but  wlien  the  war  is 
over,  all  the  Satraps  a<faiii  W-ome  of  equal  power."  These 
traitsient  cot iibi nations  re-seiuhle  thi-  hunting  expet^Iitions  of 
lliu  Reil  Imlians,  or  the  journey  of  an  Eastern  caravan.  On 
thiutc  riccasions  men  place  themselves  under  the  control  of  a 
.sinjj;Ie  chief,  ami  iibM^rvi-,  fur  the  tiim*,  strict  iliseipline-. 
When  the  hunt  is  ttver,  or  the  journey  is  at  an  eml,  they 
separate,  aiul  their  union  is  ditisolvefl. 

Clans,  also.  s«.>metiuiea  established,  whether  by  force  or  by 
In-tter  inHuenr-es.  an  autlmrity  »)f  varyinff  extent  over  other 
clans.  This  authority  miyht  practically  lunije  l)etw»?t*n 
alliance  on  the  one  siile,  and  doniiiiation  on  the  other. 
From  the  term  ust'tl  by  Thueydiilcs  in  descrlbin;^  the 
Athenian  supix-inacy,  it  is  ii<rw  •^a-nt.M'ally  known  as 
He^ieniotiy.  "  A  powerful  cant<»iij  in<hicv<l  a  weaker  to 
liecfiuie  suljonlinate,  on  such  a  fo4>tin^  that  the  leading 
canton  acted  for  the  itther  as  well  as  for  itself  in  its  external 
relations,  and  stipulated  for  it  in  8tat«  treaties,  while  the 
de|H.'ndent  canton  bouml  itself  to  render  militaiy  »ei*\'ice 
and  also  to  pay  a  tiibute.  But  this  union  was  always 
loose  ;  and  its  ccntml  authority,  whether  in  peace  or  war, 

*  "(iwtiuuiia,'*  c.  13. 
t  "HUL  KocU"  Ij.  v.,  c  10. 

*  Muuuitaen,  "  HUt:  of  Itum*,"  vol.  iv.,  p.  2S6. 
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was  feeble.  Its  exisU-ncc,  indeed,  depemlwl  upon  its 
weakness ;  for,  so  soon  as  its  stivn-rth  inci-eastil,  it*»  tendency 
was  mpiilly  Uiwanls  dominion.  Kxainptf-s  of  this  class  of 
tase.s  an-  niiiin'n.iii.s,  t'>>pi'cial]y  ainoni;  thtt  Ht•l[ent^4  and  the 
Kelts.  The  Hellenic  instances  are  too  well  known  to 
refjuiri-  further  nntia-.  Among  the  Kelt**,  the  Romjuw* 
foun>!,  in  the  North  of  Gaul,  a  Belj^ic  leajj^ne,  yxU-Jiding  into 
Biitain,  under  tlie  headship  of  the  8ue«Rionas;  anil  in 
Central  and  Sotithfi-n  Gaul  were  fontiwl  the  rival  ooiifedei-a- 
tions  of  the  An'emi  and  the  Hierlni.  In  the  time  of  Osesar, 
the  Bulyii't  still  held  their  headship  in  North-KfthteiTi  Oanl, 
but  without,  as  it  appears,  their  Briti.sh  dciH'nrlentiiia.  By 
tlieir  side  the  league  uf  the  Annorican  or  uiaritiiiie  cantonH 
hail  giown  up  in  what  now  is  Noiinandy  and  Brittany.  In 
Central  Oaul  tlie  Setjuani  had  taken  the  place  of  the 
Arvemi,  and  cameil  on  the  old  struggle  witli  the  HieduL 
And  so,  among  the  Highland  clans^  the  Canipl)**lls  ami  the 
Maodonahls,  in  the  seventeenth  centniy.  collected  tlieir 
tril.ulary  elans,  ami  fought  as  their  foivfathei-s  had  fought 
in  the  davs  of  the  arrfat  <Iirtator. 


'  MominNrn.  "HU>t.  nf  Rnme,"  ml.  iii.,  {i.  168. 

t  /i.,  vol.  ir.,  V  22fi. 

J  Mncnnlii):,  "Histiiry  uf  Ktiglnml,"  vol.  ii!.,  ^  3M. 


CHAPTER  Xir. 


OENTIS    CUNABULA     NlWTRAE. 


§  1.  At  some  reuloio,  but  unoAcei-Lained  period,  on  the  Ti»n 
talile-laniU  of  Central  Asia,  where  tht*  I  )xtiH  a«J  tlie  Yax-  Aijvu^ 
BrUiti  U>gin  tu  How.aiui  extending  westwanl  jimbablj'  to  the 
CaHpiaji  Hv-&,  ilwolt  the  fiH-efathiti-s  of  mir  race.  The  men 
who  then  trtcupit-il  these  regions  were  of  one  blood,  spoke  one 
Ljjuiguage,  had  a  curmijim  stock  uf  ljit!lit.'fs,  uf  manneis.ainl  of 
customs.  They  ha<l  a  cuiiiiiion  furm  of  social  organization, 
although  they  iliil  nut  funa  a  nation  as  we  umlerhtainl  the 
tvrm;  and  they  drew  a  clear  line  of  distinction  butwuen 
theinBelve^s  and  the  liarliariann,  or  tvil»'.s  of  alitm  racK  and 
alien  speech,  by  whom  lliuy  were  surrounded.  How  thwe 
men  came  there,  what  was  their  descent,  or  what  their 
previous  liistory,  we  know  not.  Tliat  sucli  a  historj-  ilid 
^ist,  we  may  Wfll  lielieve.  That,  a  century  hence,  some 
^rtion  of  that  history  may  l>e  discovered,  no  i>ei*3un,  who 
remembers  the  aljsolute  ignorance  of  our  gi-andfathera  upon 
thissiilyt'ct,  will  venture  to  deny.  But  in  the  existing  state 
of  knowledge,  we  rmist  accept  the  Aryans  a«  an  ultimate 
I'act.  We  iini!>t  Ik,'  coiiU-'iit  tu  take  them  &»  we  tiinl  t)ieui.  We 
know  m  much  of  them,  and  we  know  no  more.  From  these 
original  settlemcnta.  at  some  unknown  perioils,  there 
streamed  to  the  .south  on  the  one  si<Ie,and  to  the  noi-th-wcst 
on  the  other  side,  many  bands  of  emigrants.  Under  their 
various  names  of  IndiaiLs  and  of  Iranians,  of  Hellenes  and  of 
Latins,  of  KelU  and  fSla\"8  and  Teutons,  these  euugranbt 
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h&ve  Iwrnt-'  tin-  Aryan  speech,  and  the  ArjTin  beliefs  and 
ciuilauis,  thrcmifh  all  the  lauds  that  exteii'l  Fmiii  tlie  Gan^» 
wi.-stwai-il  Ui  tint  Facitic  Oci-an,  and  ft-iiiii  U-uland  to  the 
Dailing  Dowiw,  All  these  nations  aiv  Jewrended  fixiui  Uie 
onginal  itice  as  dii-ectly  a^  the  ItallanH  ur  the  Pcirtuguese 
aix'  descended  from  thi.*  childivn  of  QuiriiiiLs.  vr  as  tlie 
tlwellei*s  in  America  or  Australia  are  dL'scemled  fr<rtn  the 
iY;aliu  vi  En<;land.  It  is,  tlieii,  an  intpiirv  uf  im  cuniinim 
interest,  U>  asceitain  something  of  the  primal  Aryan  polity. 
If  wo  cnii  ol'tain  a  true  notion,  so  far  as  it  ^"«.'.s,  of  this  early* 
.sueiety,  we  sltall  at  all  invents  imckn-stand  the  pmhleiu  which 
the  historian  of  the  future  will  have  to  solve.  Tlie  nxita  uf 
the  present  are  deep  down  In  the  past ;  and  ino<lei'n  civiliza- 
tion niit-st  he  artilifttcd  to  the  thoughts  and  tli'*  actions  of 
the  triWs  that,  under  their  eldei-s,  used  to  ii:>am,  thou>an<Ls  of 
yeaiv*  a^i),  over  "  Airi/aiie7ii   i'lujo"  the  cradle  of  our   racr. 


TbaCom-  Jj  2.  A  distil ijiuished  writer  on  Physical  Science  rejiiarkft 
Sbtboduf  that  Shakespeare  and  Newton  were  the  descendents  of 
"''""^*  Mavi^-s.  Whether  in  fact  they  were  wi  or  not,  I  do  not 
pretend  eithL-r  to  assert  ur  to  deny.  But  1  vi-nture  tu 
allege  that,  so  far  a>»  any  trustworthy  eviilence  on  the  snhjeci 
is  at  present  known  U>  exist,  savages  were  not  the  acknow- 
leilged  progenitoi-s  of  these  ^i*eat  men.  The  ultimate  fact, 
in  the  pivseTit  slat**  of  ktiowlfdye  upon  this  subject,  is  Ui© 
condition  of  the  Aryans.  We  cannot  connect  these  Aiytkos 
with  any  other  race,  nor  can  we  go  behind  the  evidence 
whii'h  their  lanjpiage  and  their  institutions  sttonl.  It 
may  K'  positively  a^siTU-d  that  tin*  men  who  spt)kc  that 
language,  and  possessed  thesH^  institutions.  Were  not  in  any 
reasonable  sense  of  the  tenn  savages.  It  is  by  the  aid  of 
Comparative  Philologj'  that  we  are  enahleil  ^»  form  some 
definite  conception  of  the  niat«.-i-ial  i.-onditioii  of  our  archaic 
forefathei>*.    There  -y  in  the  concliLsitwis  of  that 
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science  to  suj^^L*st  the  low  uiaraL  state,  the  wttiulerinj,'  and 
precarious  (fxistuncu,  the  heirie-s  anil  the  aeornn,  uf  the  noble 
savAj»t.'.  The  Aiyiiii'i  knew  the  ftrts*  of  ptintghing,  of 
making  roaJ-*,  of  weavin;f,  an' I  «f  aewiny.  Tliey  built 
siilwtaiitiHl  hoii-seH,  they  ust-il  etHtknl  foiwl  aiiil  fmiiented 
drinks.  They  conntetli*  as  f,iv  at  least  a**  a  thousand. 
They  weix'  familiar  with  iiKiiiy  useful  plants  ami  their 
pif)perties.  They  had  domesticate  J  the  animals  most  useful 
til  nKn — the  c«»w.  thf  htirsi-,  the  shi-t'p.  and  thi*  ily.  They 
had  pr>perty,J  and  tliey  knew  tlie  meanin;;  of  wealth.  All 
theM"  thin;,'s,  an<i  uthers  of  the  same  kind,  may  lie  h-ained 
from  the  sturly  of  lanj^uaTie.  But  a**  re^janU  their  social 
and  nviral  eondition«,  the  ntethnd  of  inquiry  is  somi'whnt 
(hrtV-ivnt.  It  is,  at  Hrst  sii;ht,n  very  allurin{|[  project  to  recon- 
strnet  frmii  language  areliaie  sifciety,  and  thence  to  deduc« 
the  varied  fornm  of  nioileni  civilization.  Only  a  very  itti^ht 
pmctieal  att^Mupl  is  inM-di-tl  tn  ii'Vi-nl  the  hoiK^h-ssne-ss  nf 
this  inetliud.  In  the  lii-st  plaee.Oie  linj^uistic  evidenee.H  are 
tno  niea^jTC  Ui  be  uf  themselves  praetically  n^teftil.  In  the 
next  plaice,  many  political  and  legal  terms  are  u^^d  in  a 
sccuuihiiy  !in*anini,' ;  and  hi-nce  the  Bxistenee  of  tlie  word 
in  tin-  orij;iria[  lati^'imj^i'  priives  nolhiiij;  an  to  its  use  ai  that 
time  in  this  seeomlBr}*  Henst^  Thns  there  is  no  doubt  that 
the  Aiyan.s  hail  a  woni  to  expiv-ss  ftf'vf ;  hut  this  fact 
does  not  prove  eitlier  that  they  used  or  that  they  'lid  not 
u«e  tliis  wor<l  in  the  technicHl  sen.si.-  ot*  miitii'n  and  of 
•mauit.  By  a  combination,  however,  of  the  results  of 
Comparative  .'urisprudenee  and  i>f  {\imparative  Phiiulo^', 
by  verifyinj;  the  infeiences  that  the  one  stij^e.sts  V»y  the 
ConcluKion-s  of  tl:e  other,  l»y  reading,  as  it  wen-,  tlie  ti.-niiK  of 


•  Prof.  Max  MutI«T'»  "  St-ipiu-o  «^f  I An}:ii «}{■.•."  vol.  i.,  p.  W3. 
t  Soe  **  VeT){loiGlien(lea  VViirtcrliuuli  ilur   liiiUij^brnuutiuheii    Spraolieu," 
Vfw  Aa}{iMt  Fi«k,  p.  10, 
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tlic  nrcliaic  langiingu  in  the  Uglit  derived  fnmi  the  study  of 
aivhuic  institutions,  it  is  pcrlmps  not  iiuiKwsible  to  attiun 
some  trustworthy  conclupion^  If  ftjr  tliote  scvrral  institu- 
tions, \vlni}i  fruiii  (jtlier  i-vidi-iici;  tlii,-  v\iyftns  jiii;;lit  Imvc 
bwn  expectvd  ui  poRsoxs.  corifsjHiniliii^  wnnls  luii  Ik;  ^luiwn 
to  exist  in  the  oiiginal  laiijfuage,  tlie  i-vidvnco  is  nt  all 
tvcnts  Its  ffofxl  as  the  natui'ir  of  the  case  adiiiitn. 

I  hav«  s!i(iwn  that,  iiiiion^  all  tlii^  Aryan  nntiifnK,  the 
early  liistory  uf  their  institutiuns,  ku  far  as  it  can  now  l»e 
tli.scpnii  1,  agrtfs  in  certain  particulars.  Tht*  Housi-hold,  in 
lli«  wnstt-  in  which  I  havi.'  tnilcavnurt-d  t*»  diHc-rilie  it,  is  the 
pviniaiy  unit.  This  ImhIv  in  gnvt-nifil  Ity  a  House  Father 
with  .supn-iiK-  Hiithorily,  atid  conipriM's  thi-  Hous4'  Motlicr, 
the  diildi-en,  tlii>  slavi>8,  iind  thu  dopi-ndenttt.  By  tlie 
natural  fxpaTisinn  of  the  H'Hisi'Imld  kins  art- fomiL'il ;  ami 
these  kins  in  tunt  fortii  within  tlieiu^elvoi  suiallt-r  bwiies  of 
near  kinsmen,  int^^-noi  diat*-,  aw  it  wtrt*.  between  the  Hou«- 
hold  and  the  entire  kin.  Th«;  kinw  were  kjiuwu  by  their 
respective  nauics.  nsiinllv — pinhivlily,  indeed,  invariaUly — 
patrunyniics.  A  distinction  of  ranks  prevailed  among  tlie 
freemen,  aceonling  to  their  uicndH-iNhip  or  non-nieinl-eiahip 
of  a  kin ;  and  ]>ioliali]y,  tu  tiouw  extent,  between  the  kiiu 
theuiselve.s,  acfortlinj;;  ti»  the  purity  nijd  the  h'nj;:lli  of  their 
•Ifscent.  Each  kin  was  scuie*!  u|Htn  a  portion  of  hind, 
which  icr  owned  in  ita  colkttive  tapacity.  Ita  nieiuber» 
lived  t^igvther  in  villn^ft,  in  whidi  I'aeh  Househuhl  held 
in  full  ]»ropeity  a  house  and  j^irdm.  The  arable  land  was 
caltivatinl  in  loniuion ;  tJKr  produce,  when  the  lloUM.-hohl 
continued  undivided,  lH-in<r  Kharetl  among  iti  membera,  and 
when  sepai*ate  KouFehold^  were  funnt<l,  lH.>c(imin;r  the 
neparnti*  jnipeity  of  each  Hoii.«ehold.  The  jjasture  lamls 
were  undiviiled.  and  the  amount  of  cattle  that  each  Huu»«e- 
hold  might  depafituiv  was  settled  by  ct-i-tain  ruK-s.  Sueh, 
brieriy,  weiv  the  main  features  of  archaic  society  at  a 
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jKriinI  bff'oif  aiiytliing  ii-Hfiiiltliiij;  [lulitical  institutiuns 
was  foniifd.  Such,  tlicn,  or  of  r  similar  kimi,  arc  the 
feattu'es  that  wo  miglib  expect,  to  Hml  uiiiuntr  tlii;  prituiLivc 
At-yanw.  I  huvo  now  to  conHiiler  wlmt  tracts,  if  any,  of 
thesi.*    in.stitiitiniiK    may    Uc   iliscoverLiI  in    our  furcfatlium' 


lunjfuayL". 


§  3.  The  Aryan  Hniist'  Fatht-r  was  CL-rtJiinly  tliu  Imsbaml  The 
of  one  wif« ;  ami  tUn  Hoits*-  Mother  was  tlio  liiic  nn<l  i,o]i*" 
honouraMf  wifo  vf  ft  siiiyle  liusliainl.  The  vaiiuas 
uieuibcrs  of  their  family  liad  their  specific  names.  Wo 
can  .stil!  inwv.  ihv  tt-niw  that  f xpicsst-d  tlic  iieari'st  ilf-frnLW 
}H)tli  itf  CI iiisan<^r utility  ami  of  ntlinity,  laul  wit  can  mavk  the 
friuii'Uy  relatiuus  which  tliiMu  Iltius  imply.  But  it  is 
less  tjasy  to  pi"ovc  the  pL-culiai"  toiporatc  duu'octer  of  the 
Himseiiold  itwiOf,  than  tu  estahlish  tht;  cxiHtunc^-  of  ItM 
component  parts.  The  meiv  name  i»f  the  House,  or  of  the 
UiH'ercnt  muinhei-n  of  the  HuusehuliJ,  proviw  uothing  as  to 
the  technical  mtim  of  the  fonner  term,  or  as  to  the  relations 
Ifutwecu  thost^  iuciiiIh-i^i.  Iu  i-xpawM  U-riiis.  llir  language 
t^jlls  u*  nothing  of  aynatiuu,  aiwl  nothing  of  jmtcnial  power. 
But  the  patt-nml  power  was  the  comiwtiiig  Ijoutl  ami  the 
external  symbol  of  the  HouuchoM's  unity.  If,  therefore, 
any  fvitlence  of  its  existence  call  in-  iilitained,  itw  funse- 
^uencfs  may  fairly  W  actepteiL  Three  leading;  tenu;i» 
denotiujET  paternity  nm  tlu-ouyh  the  Aryan  languages.  One 
of  them,  or  rather  <me  class  of  tliem,  denotes  the  physical 
n-latinii  111'  ]iarenta^[>.  Another  of  theui  may  he  dcserlbeil 
as  a  term  of  endearment.  The  third  Ls  a  title  of  dignity. 
The  first  includes  the  words  rlescended  from  the  same  root 
as  that  of  tht  LaUn  ijfjiitor,  or  from  other  nwts  liaviny  a 
similar  meaning.  The  secnnd  is  fmind  in  the  iJreek  arm 
or  rtuT.i,  the  Latin  Aftu^,  and  Titlit'.",  tlie  Irish  Allmif,  and 
our  own  familiar,  though  humhle,  "  iladdy."    The   thin! 
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comes  from  a  root  which  iiK'ans  t<i  maintain  nn«I  protf 
anil  appcjiiii.  among  many  other  various  but  easily  rtcog- 
nizwl  fonns.  in  iIk-  Knglish  fatht'V.  I  think  tlwt.  fitJin 
the  use  of  this  last-nicnticpnwl  wonl  by  tlte  Arj'ftns,  ivc 
mHV  infer  the  i.'xist<'ncf  rtiiinnj,'  thfni  of  the  [mUMnal  power. 
In  other  woiifs,  the  tt-nn  father,  in  its  ori^'inal  sense, 
ilenoUsI  a  per«nn  who  exerciser!  a  ci?rtaiii  kind  of  authorit}'; 
ami  this  WRs  tlie  sense  in  which  it  was  used  by  the  Ar^'aus 
at  a  tiiiiL-  wIr-u  its  etymological  meaning  was  more  apparent 
tlian  it  has  now  becouiL-. 

The  Potit  of  father  \n  pa,  which  iiican»  to  support  and 
protect.  The  term  itself,  as  1  have  saifl.'lenotes  not  ^jenein- 
lion,  but  nuthnrity.  It  i.s  applied  by  freemen  to  the  gcxln, 
antl  by  tlu*  slave  ur  the  ilc^x-ndent  U}  the  fn-euian.  In 
R«)man  law,*  it  means  not  necemaiily  a  tnamei)  man,  but, 
fts  we  Kliindtl  say,  the  head  uf  a  house.  The  familiar  expres- 
sion Piifrr  Futn  flioM  wjiTvOates  the  Ftnhifnt  or  HouKehoUI,  tl»e 
body  of  depen  k-nts  over  which  the  PnU'r  presides.  H  is 
neai'ly  equivalent  to  our  word  luitl,  iit  its  <>ri;,dna!  sense  of 
the  Hlafoi'd.  or  htaF-giver.  With  thi-s  won),  indeed,  it  is 
Boiiietiiiies  in  our  old  reconis  expressly  Joined.  When,  for 
exaniiile,+  the  Saxi.n  cl.n»incle  .-itates  that  "in  this  year 
was  Rlward  king  chosen  to  father  and  iM  lotxl  of  the  Scots' 
kinj;  and  of  thi-  Scots,  ami  of  Rt-^^nold  king  and  of  all  Urn 
?Iortliu»diiiaiis.  and  i-ke  of  the  StnithtlyiJe  Weala.s'  kin*,' 
and  of  all  Stratlielyde  Wealas,"  the  old  record  fiunlshes  a 
full  illustration  of  the  surWviiig  .sen.se  in  which,  a  thoiLsand 
veal's  a;ro.  otir  immediate  antestois  iwed  this  wonl.  In 
the  Veda'*,  too,  the  wonis  e<)uiva3ent  to  father  and  t/t-uitot' 
BPB  ufied  together,  in  reference  to  the  same  person,  as 
miitiially  eoinpb'inentary,  and  severally  expressing  di.stim-t 
ideaa.     Thus  the  fonn  of  the  word,  as  it  is  found  in  nil 

"  '*  Wg."  I.,  ii;,  i!i.v 
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the  Aryan  lan^ajji-s,  pn)ves  On  anti<iuity :  wIiUl*  its  history* 
— till*  fact  that  in  alt  these  Inngim^^^'s  it  has  sii]MM'Hi'<leil  the 
tleri^'ativfs  of  utlier  nxjtfl — proves  thu  important  and  the 
uuivL-rsality  uf  tliL-  <jtKce. 

It  If  notable  that  the  Ar^'ans  lia*!  no  special  name  for  the 
ivlatiun  nf  gi-anilfnfchi'r.  Tlur  vnniiu»  languages  express 
tlial  relation  each  in  iU  own  pai-ticutar  ■vvay,  for  the  most 
pail  hy  s*>ni(-  pfn|il)i-asis.  The  iniii.ssiun  is  the  ntorestrikingf 
bc<*ause  the  Aryans  had  a  special  naniL-,  which  is  represented 
in  the  Latin  uefum  ami  our  nephew,  tu  express  the  n-latiim 
of  jfrandson.  I  think  tliis  siiigiilar  itiiiis-stini  may  Ix- 
explainetl  hy  huMing  that  tlie  gnin«lfatln-i-.  or  i>ther  highest 
living  ai*centleat  wais  the  Putfr.  He  was  not  the^74(?w, 
hut  he  wfts  thi-  Uonse  Father.  Special  naiiu^s  wore  necessary 
U)  distiiiguisli  between  the  tliHerent  ineiiihei's  i>f  the  HmLse- 
h<thl.  hut  for  ail  the-se  menihei::*  theiv  couM  be  only  one 
hea«L 

The  contenti'm  may  >>«>  thus  stated.  The  wonl  faUxT 
wa.s  in  tLsc  aiiiuiig  the  Aryaii!^.  lU  etyiiiuhigy  impheA  the 
exercLse  of  some  anthnrity.  In  the  earlier  fonus  nf  all  the 
derivative  languages,  the  wonl  is  u-sed  in  its  etynidlogieal 
sense.  It  was,  therefoiv,  in  this  sen.se  that  it  was  used  Ky 
the  Aryan.M.  The  aiith(»rity  which,  in  the  derivativi? 
language,  it  implies,  is  that  generally  known  hh  Uie  ymtemal 
power.  Hence  the  inference  is,  tliat  there  existfid  among  the 
undivi'ied  pi-ople  a  ]M)Wt-r  similar  in  degiit'  and  kind  t.ti  that 
which  pn'vailed  in  t-aeli  (»f  th«  .separate  nations.  To  these 
consi  lie  rations  it  may  he  added  that  there  Is  nu  trace  of  any 
exttn-nal  anthurity  among  t)ie  Aryans,  such  as  the  imjilom 
.State,  which  wii.--  Iik<dy  to  have  iuterfrn-d  with  tlie  domestic 
rule  of  the  H«jUHe  Father.  It  is  not  ea.\v  to  prove,  hy  the 
UAG  of  ftingle  wonls,  the  existence  antong  the  Aryans  of 
Buch  a  i'elati<m  tm  that  of  agnation.  Still,  l-y  the  aiil  both 
of  tliat  which  is  pn*s*'?it,  and  of  that  which  is  not  present. 
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soinetliiug  may  be  done.  Tiie  Aiyaris  bad*  specific  Qaine», 
^«i/«rf'ti.  and  W**ft/-ur''«,  to  exprt'-jw  tlic  fiftthuifi  brother  and 
the  son  of  tlie  father's  brother — that  is,  the  |>atemal  uncle 
aiul  the  timl  euusiit  uii  the  father's  Hide.  But  thej  )mi\  no 
such  naTnes  on  the  uiother's  side  ;  nor,  on  (he  father's  ^ide, 
lUiI  the  list  of  spL'cial  names  advaiiee  U'yund  this  jMjint. 
'Hieit:  were,  indeed,  names  for  the  imuieLliate  relations  ty 
niarriagei' — for  the  wife's  father  and  the  wifes  uiother,  for 
the  wife's  brother  anil  the  wife's  sister,  and  for  the 
husliand's  brothers  and  sistc-rs,  anil  even  fur  the  hushiand*s 
brotbei-s'  wivet.  But  there  in  nothing  to  indicate  any 
further  iflatiuuship  on  the  pai't  of  tlm  wife.  Tiiex-t:  Is  no 
speeial  name  to  denote  the  wife's  luicle,  or  aunt,  or  cousin, 
or  any  other  nf  her  kin.  In  this  state  of  fact8  there  are 
two  inattei's  fitr  consideration.  In  the  tirst  place,  there  are 
special  name>4  far  the  person-s  who  furnie*!  tht^  Mieg.  or  near 
kin ;  and.  in  accoixlance  with  tlie  principle  of  agnation,  they 
all,  excepting  the  wife's  immediate  family,  are  spear-kin 
and  not  spinclle-kin  ;  they  arc  relatives  on  the  father's  .side 
auil  nut  on  the  niuther's  side.  There  is  thus  some  evidence 
in  the  language  to  coufinn  the  presumption  in  favour  of 
ngnati(m  to  which  tlie  uiiif«inn  custom  of  the  denvativo 
nations  gives  rise.  In  the  sifimd  plave,  tlie  ijpeeitic  nniiiev 
stop  at  tin-  fii-»t  cim.sin.  But  tlie  ilK-g,  ill  the  "lei'ivative 
iiatiun>i,  usually  extended  to  the  second  cousin — that  is,  to 
tlio  ftixth  degive.  Tliis  ditterenct;  sngge.sts  the  possibility 
that,  in  primitive  times,  the  Ihie  uf  the  Mtcg  wa**  drawn  at 
the  fourth  (legiee — that  is,  at  uncle's  sons — and  was  subse* 
i|ucnt]y  exti^ndeil.  Such  an  opinion,  however,  is  merely 
conjectural,  and  there  is  little,  if  any,  external  evidence  in 
its  KupjHjrt.  In  the  pn-si'nt  state  of  philological  knowledge, 
the  negative!  argument  on  .such  a  jroiiit  must  nut  l>e  pre^md 

•  Piek'ii  ■•Wd)torbucli."pp.  KXiS.  lOi'A. 

i  See  f  rof.  M«  MuUcr'»  "  Clitpe,"  vul.  ii ,  |>.  31. 
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loo  far.  'Hiere  is  notliioj^  U>  vxplaiu  either  tht-  ori|,dual 
limitntion  ur  tin*  siiliwquonl  aI)an<l((niiioiit  uf  il.     In  these 

cirfuniHtaiict'.'*,  a  siLspt-n.'^irm  of  ju<l;^iii*'nt  is  proluiMy  tlm 
wisfst  ciiui-s).-,  aaJ  it  is  enough  to  sav  that  im  tliw  .sulijcct 
the  pliUolojncal  evitU-nce  Is  uut  conflusivc 

S  4.  Ilie  pfttrmal  autlioritv.  as  it  anm-ar;*  in  Iiist>_>ric  The' 
tliniis,  was  no  fliiMtniiA'  powrr.  it  was  not  tii«  int-ve  „Dd[U 
c*-)iitix>l  of  superior  ini^lit.  It  was  as  to  a  Roman  ear 
its  ver^'  name  inipUvd,  a  iliily  fon.stitut«-<l  authonty.  lit* 
}MSVi  wiL»  the  ivliypon  of  the  Htnisc.  and  tlic-  rcli^'ioii  of  the 
Hoii."M?  coiusistwi  in  th«  worship  ui'  tW-  ih;cea.st.'<i  ancotors 
that  Rtill  dwelt  at  anil  pmUn'tt^'l  the  Iioly  hc-arth.  Uliat 
health,  and  it«  t'ver-bumin^'  tiiv,  at  nncp  the  uinhU-iii  of  tlio 
cyJiiFoHa))l«  elt'iiifnt,  and  the  iirjmn  of  »)imiHinication 
between  the  spiiit-woild  and  tlie  earth,  toniiud  in  the  old 
days  tlie  centre  of  the  spiritual  life.  Tlu-re  is  an  little 
doubt  that  this  i-elijo^on  prevailerl  over  the  llighlandK  of 
Centml  Asia,  hh  th^re  xh  doubt  of  tlit"  preseiit-e  Ihere  of  th« 
-patyrnal  power.  But  it  is  inipoitant  to  ascertain  whether 
language  alfords  any  warrant  for  this  belief.  Its  intiina- 
lious  are  few.  hut  suggestive.  In  tlitt  fii*st  place,  there  is 
philological  evi(h'net*  that  the  Arj'ans  were  a  religious  nice. 
Th«ir  language  containa  an  abun^Iance  of  teniis  expressive 
of  religioas  sentiment,  of  adoration,  of  piety,  of  faith,  of 
prayer,  and  of  sacriHce.*  In  the  second  place,  that  lan- 
giuge  contains  nothing  that  is  suggestive  of  public  worship. 
It  knows  nothing  of  priests  or  of  idols,  of  temples  or  of  altars. 
In  the  third  place,  among  the  divideil  nations  the  names  of 
their  gods  are  simply  the  names  of  the  various  objects  of 
nature,  and  were  oiigiiially  used  with  a  full  appn-ciatlon 
of  their  physical  signification.     All  these  objt«ts  had  thus 


"  Pictet,  *'  l.ea  Originoa  Iu(lt>-Eump^eiines,"  vol.  ii.,  p.  690. 
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reci>ivi-<l  their  naiiK*H  liefore  tliey  became  ubjecte  of  aduiti- 
tioii.  T)ien>  WH.S,  tlicrefure.  a  time  when  the  laii^^uaf^-  wwa 
s]it)ki>n,  hut  VolvthciAiii  i)ul  not  exiKt.  I  do  not  thcnoe 
infer,  with  M.  Pictut,  thu  ori;;iim]  belief  of  the  Arjaiis  in 
the  lint-  tniu  (Joil,  My  infei-eiicf  irt,  tliat  the  Poly  tJi  tun  tic 
Pantheuii  was  not  reHgiuus,  but  only  scientific  ;  and  that  it 
WAS  [lf.Mi^rni-<l  nicn-ly  tn  explain,  in  the  nide  fashion  of  an 
early  tiuie.  the  onliimiy  pheiioiuena  of  Nature.  Where,  then, 
did  the  Atyans  tind  the  niean-H  for  the  satisfaction  of  tfiOM! 
strong  i-ulijfious  feeliu-p*  which  they  certainly  possejised  ? 
I-anguagf  alone  will  iu>t  answer  the  (jiicKtion.  It  Udls  \w 
that  the  Ajyiuis  bad  tire,  and  we  know  from  other  sourcea 
that  tire,  or  at  least  a  particular  form  of  fire,  was  an  object 
of  woi-ship  among  all  the  Aryan  nations;  but  linjpiistic 
data  alone  do  not  wanvint  the  a-s-^ertion  that  the  Aryantt- 
wui-sliipped  tire.  So,  luo,  ihe  Aryan  laiigiuifje  eontaiuiMl 
the  word  that  corre.<4p<>niU  to  i-riq  or  Veat^i ;  but  altlioUj^h 
thb  faet  pixives  that  tlit;  Aryans  ron>;,<iuzed  the  he&rth,  It 
dues  ncit  indicate  hi»w  fai'  in  their  vye.s  that  hearth  was  holy. 
Thit  Aryans  had  wveval  wonls  fur  utim,  atul  the  Himlus,  the 
Opeek8.the  Kelt-*,  the  Scandinavians, and  jK-rhaps  tJie  Latins, 
spoke  of  th«ir  House  Spirits  as  the  men  in  the  sky,  or  the 
nu-n  in  the  llonsi,',  or  the  uUI  men,  or  the  men ;  but  a 
mis-sin^  link  must  be  supplied"  before  we  ean  allege  that 

'  Th«!  Hiiitlii  cxpreiuiiin  i»  Xanut.  Xami  iv  «  rcc'*)pii2v>l  Arjtui  w-oni, 
tiieniiiiijj  iiiiui,  KUil  n|i[>eNr>  lut  mvU  iu  otlirr  udgiiBtui  w  in  llio  (Inwk 
rirrjtf,  Aiiil  ill  tbv  I^Uii  iiaiiiim,  Xom  mill  Nerinx.  Tlio  teiu|>tAUiiti  to 
iiuleutiry  L*r\'*  t>r  Ijuc*  with  this  wonl  is  wry  great ;  aiid  Uie  nwn  »o  M 
iin  reaauuol^lt)  uxiilouatiou  of  Iatc*  Iiiih  yut  been  yTo\inM)ii.  Hut  thv  I'hBugo 
of  «n  iiiitiAl  N  iiitii  /  tit  &  fonniidilile  itirfioiilty  It  is  true  tltat  tVi«ciiul 
allqi^  that  "  tolutnitt  vvtu*tia*iiui  lintctirnm  ii  |iru  t  lUuere ;"  and  tliat,  in 
oortuit  «irciiiiiAtaiik:fK,  the  chuige  in  tln.-^  tniJdk  of  a  vonl  i»  rcgalsr.  But 
1  ilu  nut  kiiuw  luiy  «>tal>li>lit:(l  cam  vi  nuvli  »  clia[i),'e  iu  the  iK^uniug  i>f  a 
wnnl  except  Uial  nt  i  iffMi*'  ■^"■1  XiTfMv,  ami  in  our  iiwo  UuigOAffs  uf  tiuon- 
«li(Hiii  uh)  lutioliewu,  v.tiK'Ii,  aft«r  all.  are  but  dialevtiv  varwCiM.  It  U 
itirt««i>rthy  tliAt  the  Hiii<lu=  are  Baiil  {"l.ifit  in  tiiii  Mofuiiail,"  vol.  i.,  p. 
115}  W  lutbitually  iutotvlian^c  i  a/ad  t  at  tlie  Wginniiig  o(  Kngltab  worda. 
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tlie  Aryans  appropriated  any  such  U-riit  U»  their  ilweased 
ancivttut-N.  IVrliiipst!ii'  most  su^^^^.^tivo  wunl  on  the  subject 
is  the  imiuc>  of  th«  Helk'nic  fire  ^x1,  H*.'pliai.stijs.  Tho 
AttrilmU-s  ami  thi'  fuiictitjns  of  tliL-  Ulyinpii-  aninmivi-  wens 
in<icc(!  very  (Urtv-rent  fi*om  ihasit  of  the  gentle  go'Ls  uf  the 
HiiiiAtOitilc] ;  Imt  his  iiaiiii;  Iia^  Ikhmi  itlLMititic'il*  with  the 
Haiiscrit  Sn'tftf/i^hfh't,  a  superlative  form  uqiiivalnit  t^i  the 
"KilH-st."  if  I  may  f^iin  snt'h  a  U'ini!,  or  tin?  "  kinillio«t "  in 
its  MriyiiKil  sense,  the  y.ianiian  ami  tlie  chief  of  the  sib, 
the  pereons  who  shaixvl  in  tlic  same  religious  rittjs,  and 
i'ujiiywl  tbe  sauit*  divine  jnutwc-tion. 

$!  ."i  1  have  saiil  tiiat  t'le  Aryan  mition»,  when  they  Tho  Clun 
in  their  sepanite  condition  hw^coniy  known  to  lie.  lived  in  Dl»i.ion». 
^lups  of  rlaiiM  cnnnt^ctL'd  by  a  descent,  real  ur  aswunied, 
from  a  common  ance-stor  ;  tliat  each  of  these  clans  presented 
a  fitnietural  divisi.in  whieli  iitay  be  calUtd,  in  the  terms  of 
the  Roman  law,  that  of  the  A^iati  and  of  the  Cientilee ; 
Anil  that  tliere  \va.s,  further,  a  well-iiiarkeil  tJistinction  among 
fix-enieu  into  a  Hii]>e]'ior  and  an  inferior  elas^,  aceordliig  aa 
tliey  wuiv  nit.>nd>L*i>;  of  a  kin  and  uf  a  Huusebold,  or  of  a 
Hoiisehohl  onl^'.  If  we  assume  that  ^timilar  arraiigeiueuts 
pix-vailerl  among  the  nndivi>le<l  Aryans,  the  old  language 
<'«nfinius  our  expectaiinn  upon  i  ach  of  Uwse  points.  The 
Eponym  of  our  mee  wajs  Manu — the  Menu  of  the  Hindus, 
the  Minnas  of  OiTheinenos,  the  Manen  of  the  Phrygians,  the 
Minoti  son  of  Zeus  of  Ciete,  the  Mannus  son  uf  Tuisco, 
jwhum,  in  the  time  of  Tacitus,  tlie  Oeruian  Sa^s  (SescHbed 

Wlint  we  want  ih  mii  iMntjuici-  nf  n  Stuimrit  w»nl  commencing  witli  /<  tliat 
i«  ri-jtrviM>iit«<1  )'>'  a  Ijititi  worl  ciiHinttUciug  witli  I.  'Dte  ()«riv&li»n>  uf 
w<rr>lH,  Uk«  tilt!  tiiut  of  wunlx,  mujtt  1ie  ktrictlf  jmlgeil :  nmi  tim  stutlout 
must  \vnnt  the  )Muiifiil,  l>ut  -wholetttnie.  lenon,  to  nluuidoii,  upon  cniise 
•Ikiwu,  tliv  iiKJst  faviiuritc  effort  uf  I  in  iiitji-iiuity — "Qtuuuvia  inritk 
reoctUiil  Kt  viTBentiir  luUmc  intn,  itcnetroU*  Vt-stw." 
*  iim  PicCct,  vol.  ii.,  p.  ti79. 
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as  tlieir  ftuinder.  Just  ns  thu  st-veml  nations  were  iJinrtwl 
into  w>jiTiat-e  clans,  as  tin*  lonianK,  t)m  Doiiaiis,  siitl  the 
/EoIJaiiH  wt'rt.^  cU'SwhIliI  from  till.'  tlirw  soiw  of  Helk'ii;  an 
Ing,  Horniin.  and  Isco  conlimunl  thy  rac«  of  Mann,  sd  tlm 
AiTBns  Imd  their  wvi-iul  clans,  i*hc1i  i>f  which  was  kiiuuii  hy 
its  propiT  apix'IIation.  ImliviMiial  naiiii*  an*  nf  eotinio 
ncci'ssarv.  al  iill  tiiiK'sninl  !ii  n\]  fiix'imistaiiwf*,  U)  ilistin^fiiiRh 
individuals.  But  tin*  pi-iiJi-  nf  rapt'  which  has  always 
distin^jimhfl  the  Aryans  appears  U*  have  jpven  no  Kniall 
importanct^  to  tlut  nnnie  of  the  elan.  Tlie  wonl  "  naiuu  " 
has,  acc(>rilini;;ly.  hin-n  pi-fwi-rwd  under  a  variety  of  hut 
slightly  dift'fi-in^  forms  all  through  th<;  Aryan  nations.  It 
conie«  from  tlio  root  ;pi'',  and  nieuns  that  hy  wIiiL'h  ont'  w 
Icnown,  thf  initial  /^ttiiral  Ik-in;;.  by  a  strange  coinciiltncc, 
lost  in  every  one-  of  the  separate  languayn^.* 

For  the  division  of  the  clan  there  an?  appmpriate  wori* 
in  the  old  Irtii;^"";^'-  Thi^*M:"  wi»rds  art*  Slli  or  Kin  for  tli« 
one  part,  and  for  the  oth'.'r  part  the  Wic.  I  cannot  say  that 
tlie  language  of  it»elf  ]n^>ves  any  connection  between  thesu 
tcmw,  much  less  such  a  mnnectlon  as  that  which,  in  a 
former  chapter,  I  have  atteinptwl  to  describe.  The  proof  of 
that  eonner-tion  depends  upon  the  n-'-seinhlancR  in  the 
customs  of  each  of  the  separate  nations.  But  when  the 
existence  of  sudi  resemblances  is  known,  that  knowh-dgo 
may  rea-soiiahly  l>e  applieii  to  the  intoriirotation  of  theM 
Aryan  wonls,  which  evidently  denote  different  ideas.  It 
is  not  clear  whether  the  lower  division  ought  to  bo  calle<1 
the  kin  or  thr-  sib.  Hoth  wonls  exist  in  the  Aj-yan  language 
but  the  latter,  while  it  hecauie  oKsoleto  anion^  the  Irani&ret, 
is  nse<l  in  the  Veda-s,  and  the  former  takes  its  place  In  the 
Avesta.  Both  these  lan||;uagos  agree  in  the  use  of  the 
wi<lertena,  the  tvif.     Further,  theit;  are  titles  winch  show 


'  IHct^  "  Le*  OrijjiiiM,"  vol.  ii.  p.  SSO. 
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thAi  each  of  these  bodies  was  regularly  organized,  and  was 
under  the  control  of  ita  special  chief.  The  Avosta*  noiicee 
four  degrew  in  the  social  scale  of  the  old  Iranians.  It 
spcakfl.'atid  in  this  order,  of  the  House- master,  the  kin-master, 
the  wic-inastor,  and  the  province-master ;  and  it  prcacribes  & 
iaritf  of  puriHcatioQ  for  these,  according  to  their  rank. 
With  the  last- mentioned  pergonage,  who  appears  to  have 
teen  merely  local,  I  am  not  now  concerned.  But  this 
passage,  give^  the  three  ascending  steps  of  the  House,  the 
idn,  -aad  the  wic,  with  a  maat«r  of  each.  In  Sanscrit 
there  are  corresponding  titles,  except  that  for  the  "  zantn 
{lati,"  or  kin-master,  tbo  "sabha  pati."  or  sib-master, 
occurs.  The  House-master  and  the  wic-raaster  are  rea^- 
•nized  as  original  Aryan  terms,  but  not  so^  apparently,  the 
-intermediate  term.  Yet,  whatever  difficulty  may  arise  as 
•to  the  use  of  a  particular  word,  it  may  be  confidently 
alleged  that  the  Aryan  House-master  was  the  member  of 
an  organized  clan  under  tho  presidency  of  a  chief,  and  that 
he  was  also  a  member  of  a  body  of  near  kinsmen  within 
that  clan,  by  whatever  nanio  that  body  was  called,  and 
whether  it  had,  or  hatl  not,  a  special  president. 

The  word  "wic"  occurs,  with  but  slight  variations  of  either 
•form  or  meaning,  in  all  the  Arj*an  languages.  Its  original 
meaning  soeum  to  have  been  simply  a  dwelling,  and  in  this 
sense  it  appnars  in  the  Greek  uumt,  a  digammated  word,  and 
•in  the  Icelandic^  Vic.  But  it  also  included  a  collection  of 
liouaes  or  a  village,  and  in  this  sense  it  occurs  in  the  Latin 
vieus,  our  own  wick,  and  under  other  forms  in  the  Gothic, 
Keltic,  and  Slavonic  tongues.  The  word  kin.  or  gens,  or 
zantu  needs  no  comment.  Its  descent  is  unmistakable 
from  that  root  with  which,  both  in  Greek  and  in  Latin,  wo 
are  familiar  in  the  sense  of  generation.     But  the  "  sabha" 

•  See  Spiegel's  "Avccto,"  by  Bloeck,  vol.  i.,  67  {  iL,  S. 
t  deaaby-VigfuMoii,  Icel.  Diet.,  p.  &87. 
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or  sill  duservee  some  further  consideratiDii.  The  Sanscrit 
word  "  sal'ha"  is  compounded  of  the  preposition  aa,  which 
ifl  the  Latin  cum,  the  Greek  »vr,  aiid  of  tlie  root  blta,  which 
occars  in  the  Latin  ftU  and  its  co^atcs  *  It  means  an- 
assembly,  and,  secondarily,  a  placo  of  worship.  Hence  are 
derived  various  adjective  forms,  meaning,  generally,  worthy 
of  the  assembly,  and  then  faithful  and  distinguished  in 
society.  In  the  Rig  Veda  the  word  "  sabheya"  is  used  as  an 
epithet  of  a  son  who  is  distinguished  in  the  "  sabha,"  and  is 
the  glory  of  his  father,  or  of  a  priest  who  is  learned  in  the 
customs  uf  the  family.  Si>iiiotitiieH  "sahha"  is  used  in  the 
sense  of  a  tribunal ;  and  the  words  "  asabhya,"  meaning 
worthless — that  is,  out  of  the  aahha,  and  "  pasabha," 
meaning  \*iolence,  or  conduct  in  opposition  to  tlie  sabha. 
also  occur.  Corresponding  to  these  terms  is  the  Gothic 
"  unsihis,"  illegal ;  all  which  words  suggest  the  idea  uf  an 
assembly  having  jurisdiction.  In  Irish,  the  word  "  sabh," 
or  " albhe"  a  chief,  belongs  to  the  samet  sooi-ce.  The  word 
occurs  in  the  Slavonic  languages,  with  the  significant  sense 
of  a  person  who  has  a  share  in  a  common  field-mark.  In 
the  Norse  language  it  is  saidi"  to  mean  relationship  by 
marriage  aa  opposed  to  that  by  blood;  but  from  the  use  of 
the  technical  tenn  afsifja^  to  forisfamiliate,  I  suspect 
that  this  was  a  later  meaning.  Jrom  the  vid  German 
aippe,  it  has  come  to  ourselves,  and  stirvivea  in  our 
language.  Sib,  in  the  sense  uf  related,  is  still  used  in  the 
Lowlands  of  Scotland,  and  ai<peara  in  the  writings  of  Sir 
Walter  Scott.  It  is  also  found  in  the  humble  but  deeply 
interesting  word,  goasip.  This  word,  degraded  aa  it  uow 
is,  takes  us  back,  with  a  twofold  interest,  at  once  to  the 


•  PicUit,  ■'  L«B  OriguiM,"  voL  ii.,  p.  382,  «l  Kff.    71«k,  "  Wteiorlmcli,' 
t  (.newJ.y-Vij;fue*(.n,  p.  626. 
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cradle  of  o'jr  race  and  to  the  cradle  of  our  faith.  It  vraa 
ori^hia,Ily  applied  to  persons  who  were  sib,  or  related  to 
eacli  othor  ia  God  ;  and  especially  meant  those  persons  who, 
by  tAking  part  in  the  same  baptismal  rite,  were  r^arded 
as  furmitjj^  between  eucli  other  a  new  relation,  of  which 
C|od-wj3  the  bond.  An  the  Hindu  belonged  to  a  "  sabha," 
of  which  the  bond  was  the  olfering  to  Agni,  so  the  Chris- 
tian entered,  through  baptism,  into  a  spiritual  kins  ip,  of 
whi(*li  the  members  were  in  a  special  sense  brethren  in 
Christ.  How  intimate  this  tie  was  once  held  to  be  we  may 
gather  from  a  cui'ious  passage  of  an  old  Irish*  annalist. 
When  he  desires  to  express  the  oliinax  of  misery  and 
disorder  in  his  unhappy  country,  he  declares  that  "there 
waa  no  protection  for  church  or  fortress,  gousipred,  or 
mutual  oath."  Ilenco  gossips  came  to  mean  intimate 
friends;  next,  gossip  meant  the  light,  familiitr  talk  of  such 
friends  ;  and,  finally)  with  a  dyslogistic  cuunotation,  any 
frivolouif  conversation.  To  such  base  uses  may  the  noblest 
words,  lik<!  the  noblest  men,  conio  at  last. 

The  Aryan  vocabulary  contains-f  the  word  "  vasnpatar," 
and  its  femiiune,  "  vasupataryA,"  meaning  one  who  has  a 
noble  father.  The  words  immediately  recall  the  Homeric 
epithet  of  Hel-eh^,  ■  -     ,  aurl  the  Athenian  noblesse,  the 

«{-irur(«?(c.  But  a  noble  father  is  a  relative  expre.saion*and 
ponnotea  a  state  of  things  whore  inferior  pamntage'  is  not 
^nknown.  Wo  are  thus  reminded  of  that  remarkable 
division  of  freeman  which,  as  I  have  shown,  is  found 
among  almost  all  the  Aryan  nations,  and  v  ic  i,  in  our 
own  early  history,  is  familiar  to  ns  un.ler  the  names  of  Eorl 
and  Ceorl.  How  far  a  similar  distinction  originally 
prevailed,  I  can  only  surmise.  But  clans,  and  divisions  of 
ciaus,  existed  among  the  Aryans,    The  words  that  I  have 

*  "  Antuls  nf  lite  Four  Mwton,"  1030. 
t  Tick**  '•  WtfrUrbach,"  ji.  186. 
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cited  are  evidence  tK&t,  before  the  dispersion  of  the  nations, 
ranks  were  tlistinguished,  and  tliat  the  baais  of  that  dis- 
tinction was  birth.  Among  the  separate  nations  distinctioi^ 
of  rank  prevailed,  and  I  have  stated  my  reasons  for 
believing  that  the  line  was  .drawn  at  membership  of  a  kin. 
In  these  circumstances,  it  is  not  an  linrcasonablo  tnfe^noc 
that,  in  this  respect  also,  the  practice  of  f.he  Ar^'aps  resemble^ 
the  practice  of  their  descendents. 

Th«  Uuk  §  0.  It  remains  bncfly  to  notice  the  traces  aipong  the 
Aryans  of  the  mark  system,  snch  &e  I  have  already 
described  it.  In  the  first  place,  the  word  Masg  is  found* 
in  the  sense  of  the  mark  itself.  There  are,  as  I  have  said, 
a  variety  of  names  for  the  house ;  and  &ra.-f  which  re- 
appears in  the  Latin  area  and  various  Sanscrit  and 
Slavonic  cognates,  occurs  in  the  sense  of  what  uur  old  la* 
called  the  "  precinct."  The  village  wa-s  known  as  "  vaika 
or  Tik."  But  it  had  also  other  names,  amongst  which  i& 
our  word  "tribe."  This  wordj  is  the  Sanscrit  Irapa,  the 
Keltic  treabh,  the  Lithuanian  troba,  the  Latin  tribus,  the 
Umbrian  trcfu.  In  the  Gothic  langua^s,  it  appears  undeV 
some  variety  of  the  well-known  "  dorf,"  or,  as  in  England 
it  is  called  "thorpc."  The  Russian  word  is  "  derewnia," 
and  the  Scandinavian  is  ''  trup."  tt  is  probahlc§  that 
these  words  are  connected  with  troop,  troupeau,  and  the 
like,  and  that  the  primary  idea  is  aggregation  for  the 
purpose  of  protection.  But  it  mny  be  observed  that 
these  words  do  not  support  the  meaning  of  the  word 
"  tribe"  as  an  extension  of  the  community  ;  in  other  words, 
of  an  aggr(>gat)on  of  clans.  I  suspect  that  such  a  meaning 
came  from  the  Latin  tribus,  and  that  this  word  was  of 

•  Fiok*«  •' W6rUrb«ch,"  p,  161.  +  lb.,  pt  SO. 
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entirely  different  origin  from  those  we  have  been  considering. 
It  denoted*  merely  a  political  division,  and  is  analogous 
to  our  "  riding."  Both  in  Greek  and  in  Latin,  it  was  rptTTrvt 
or  rptrrvf:,  the  third  of  soino  primitive  whole.  In  thia  aspecfc 
it  would  be  a  comparatively  modem  word,  and  has  Utile 
intcrettt.  In  tho  other  senac  it  claims,  of  course,  a  liigh 
antiquity  ;  and  it  denotes  the  community  itself,  and  not  any 
extension  of  it.  I  do  not  know  that  there  is  any  express 
evidence  of  either  the  arable  mark  or  the  pasture  mark. 
There  secrns,  however,  to  bo  one  word  which  points  to  a 
system  of  collective  occupation.  This  is  t  the  Sanscrit 
sainnnya,  the  Oscan  comonom,  the  Latin  comoiuis,  or,  as 
it  was  in  cla^ic  times  written,  communis,  the  Gothic 
gamaiuths,  the  modern  Gorman  gemeinde.  All  these  forms 
imply  an  undivided  property,  and  probably  have  especial 
reference  to  pasture  lainls.  To  them  may  perhaps  be  added 
the  Greek  tmifoc  and  the  Irish  cUmme.  There  is  another 
word,  "vara  or  varata,"J  which  seems  to  imply  a  fenced 
place,  and  of  wliich  traces  still'  remain  in  the  £nal  syllable 
in  such  wordfl  a«  Kenilworth,  Lutterworth,  Tamworth.  It 
is  possible  that  this  word  luay  relate  to  the  house  and  its 
precinct  only ;  but  it  may  also,  and  a  kindred  word  among 
the  Germans  did,  denote  a  $undeTffu,t  or  immunity. 

At  the  same  time  I  must  add,  that  neither  in  the  case 
of  tribe,  nor  of  common,  nor  o£  worth,  does  Fick  include 
in  his  Aryan  vocabulary  any  corresponding  primitive  term. 
The  ovideuce  of  the  experts  is,  therefore,  not  so  decisive  aa 
it  was  in  those  other  cases,  where  they  were  all  agreed. 


§  7.  Philology  affords  also  some  negative  evidence.    The  J*'*   . 
Aryans  had  no  word  for  law.     They  had  no  word  for  king.  BTidca«. 

*  6««  Momcuea'i  "  Hiit  Bomo,"  toL  i.,  pp.  iS^  74, 
t  Pictet,  vol.  ii.,  p.  490, 
{  lb.,  p.  80. 
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There  Is  no  ir&ce  among  thein  of  any  organize<1  priestbood, 
or  of  any  sj-atem  of  public  worship.*  There  is  no  trace 
among  tliem  of  anything  that  approHchos  to  whut  we 
call  a  State.  These  omissions,  however,  are  le«R  formid* 
able  than  they  might  at  firat  sight  appear.  The  experience 
of  India  shows  that,  even  at  the  presont  day,  men  can 
live  without  the  aid  of  any  political  organization.  If 
we  boar  tliis  fact  in  mind,  these  negations,  taken  along 
with  some  positive  liintA,  m-III  help  us  to  uiitlers^d 
the  Bocial  condition  of  these  distant  forefathera.  If 
there  be  no  Aryan  State,  tliere  are  plainly  enough  t^e 
clan  and  its  organir^tioij.  If  ^there  be  no  Ai^'an  word 
for  law,  there  is  an  Aryan  wcudf  fcir  custom.  If  the  king 
be  wanting,  we  find  chiefs  in  their  several  degrees — the 
chief  of  the  House,  and  the  chief  of  the  wick,  and.ihe 
chief  of  the  tin.  If  they  had  no  established  religion,.' our 
forefathers  had  strong  religious  sentiincnt^,  even  if  we -can 
but  dimly  discern  the  objects  of  their  worship.  The 
names  of  some  of  their  divinities,  the  Devas,  the  Amukas,^ 
Varana,  seem  to  suggest  an  incipient  Nature-worship.  In 
"Bhaga"§  again — a  name  that  means  a  brother,  the  Zeus 
Bogaios  of  the  Phrygians,  the  Boga  of  the  Slavs,  the  degraded 
bogy  of  Christendom — there  is  probably  a  trace  of  the 
House  Spirit.  At  all  events,  the  vestiges  of  tbe  agAatic 
Household  may  be  seen ;  and  where  that  is  found,  the 
House  Spirit  is  not  far  away. 

/    I  do  not,  therefore,  picture  to  myself  the  dwelling  of  an 

.'Aryan  House  Father  as  "  a  deni  which  its  savage  owner 

I  shares  indeed  with  his  mate  and  his  otTspring,  but  which  no 

other  living  being  may  cut«r  e:ccept  at  the  risk  of  his  life." 


*  PicUt,  "  Lm  OTigiBM,"  Tol.  il.  p.  600. 
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The  rule  of  the  precinct  vroa  not  aitogether  so  alarming. 
To  me  the  evideuco  seems  to  point  to  a  number  of  clans 
connitcU^il,  like  tlie  Htillone^,  iti  a  general  way,  and  wor- 
shipping a  common  genarch.  These  clans  had  each  its 
peculiar  Hticfa,  and  bore  each  its  special  "nama"  or  Gentile 
designation.  Ejich  of  them  was  independent,  and  lived 
upon  its  own  land,  or  wanjered  perhaps  over  its  own  beat, 
under  the  direction  of  its  hereditary  chief.  They  knew 
nothing  of  Statu  affairs;  but  clan  life,  with  ita  rules  of 
■Tiwarriagt!  and  of  pure  blood,  of  kindred  help  and  kindred 
vengeance,  was  in  full  activity.  Custom  supplied  tbe  place 
of  law  ;  and  their  disputes  wen)  settled  by  their  elders,  or, 
at  worst,  were  compounded  under  some  system  of  wer-geld. 
They  had  property,  both  common  and  separate,  and  a 
distinct  system  uf  inheritance.  To  speak  of  such  men  as 
savages,  in  the  same  sense  in  which  we  so  describe  the 
lower  grades  of  the  Turanian  peoples,  is  a  mere  abuse  of 
wortls.  They  may  have  been  in  some  respects  far  from  the 
standard  of  modern  civjU2ation :  but  tliero  never  was  any 
risk  of  an  Aryan  having  been  mistaken  for  an  Anthropoid. 
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§  1.  I  have  hitherto  desscribed  the  notiDal  growth  of  the 
primitive  association.  Starting  from  a  single  HouBehoM,  it 
expands  into  a  Ji>tnt  Undivtdcr]  Hoiiflflhold,  which  »>{urale»' 
into  »e\'erftl  related  Households,  which  become  a  kin  tat 
clan.  Siicb  seenm  to  ho  the  reguiar  cuurae  uf  events  when 
it  is  not  mtcrruiHcd  by  the  action  of  cxtomal  forces. 
DiBturbing  forces  do,  of  co^r»^,  intftrvenc ;  aud  tiwxe  musi 
have  been,  and  muijt  atill  be,  couiitlens  iustouces  cfi'  kins  thai 
have  been  cut  short  at  every  stage  of  their  existence. 
Superorgonisms  have  their  perils  not  less  than  the 
ocganiBms  of  which  they  are  compofl£d^;aj]4  i^a  oppai-eiit 
waste  of  vegetal  and  aniiiial  life  finds  iU  [mrallel  in  the 
fate  of  societies.  War,  pestilence,  famine,  all  the  ills  to 
which  flesh  ishoir,  scatter  the  elfnienU  of  wliic-h  the  rising 
societies  are  formed.  Kven  prosperity  biings  with  it  ita 
own  dangers.  The  stronger  and  more  luiLiiriaiit  the 
growth,  the  lees  necessity  exists  for  those  expedients  by 
which,  in  leee  foHunate  circumstance^,  the  ranks  of  the 
society  are  recruited.  The  rules  of  descent  become  rigid, 
and  are  strictly  enforcod.  Any  Ia[>Hi^  from  the  strict 
standard,  any  imperfection  in  the  pedigree,  brings  with 
it  expubion.  Not  unfrequently  this  strictness  is  fatal  even, 
to  the  body  that  it  means  to  protect.  In  the  absence  ol 
new  blood,  the  old  genealogic  clan  dwindles,  and  at  last  its 
place  knows  it  no  more. 


H0U8£H0LD  THB  TYPS  OP  AltUHAIC  ASSOCIATION.        Sfl? 

The  genealogic  clan,  howc-ver,  is  not  the  only,  alihough  it 
is  probably  the  earliest,  form  of  Aryan  association.  There 
are  utlier  similar  bodies,  for  all  of  which  the  old  clan  forms 
the  model,  and  for  some  of  which  it  supplies  the  materiaU. 
1  have  said  that  frum  variotLs  causes,  either  from  somo 
defect  in  the  pedigree,  or  from  some  misconduct,  or  from 
the  preissure  of  debt  or  of  a  blood  feud,  or  from  some  utmilar 
misfortune,  men  are  ex]>elled  from,  or  are  obliged  to 
leave,  their  kin.  In  archaic  society,  such  a  relinquishment, 
whether  conipulsory  ur  Dtjt,  means  something  very  ditferent 
fmm  what  it  means  when  the.^tato  l^  supreme.  It  implios 
that  the  pereoa  so  cast  out  bas  no  longer,  uolcss  he  be  sold 
into  slavery,  «  placo  in  the  world.  He  must  begin  life 
anew.  He  beiongn*  to  no  brotherbooil.  is  subjoct  to  no, 
custom,  bns'DD. hearth.  His  hand  is  against  every  man,  and 
every  man's  hahd  ia  against  liim.  But  man  is  a  social  animal^ 
and  tlie  scattered  elements  of  society,  hy  at)  imfailingfittrac- 
tion,  gravitate  togother.  Forthwith  ihty  commence  to 
o:;g&aifi9  themselves  according  to  the  law  of  their  being. 
Of  that  law,  tlic  Household  is  the  type.  Nor  is  mis- 
fortune the  sole  cause  of  such  new  combinations.  Some- 
times there  ia  a  uutorul  repi-oduction  of  the  parent  stock. 
Sometimes  there  ia  a  separation,  whether  in  friendship 
or  in  anger,  of  the  old  body.  Sometimes  men  desire  to 
associate  for  the  accompUj^iment  of  some  common  purpose, 
for  the  advancement  of  some  religious  belief,  for  the  proso- 
ctttion  of  some  special  foim  of  industry,  for  the  cultivation 
of  some  s[>ecial  art.  In  all  these  cases  they  haw  ivcuui-se 
to  the  one  prevailing  t^-pe.  Human  association  presents 
itself  to  archaic  man  in  the  form  of  a  Household,  and 
that  Household  is  arranged  on  certain  definite  principles. 
There  is   no  reasoning    upon  the  matter,  no   balancing  of 


*  *.\fpj}^Mf>  aOifurrac  &fj9TU>Q  i«rtr  iicitrot. — XI.,  ix.,  63. 
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puwefs,  no  calculation  of  the  greatest  tiappiness  of  the 
greatest  number.  They  accept  the  one  fairiliar  form  as  an 
ordinance  of  nature ;  and  ihny  no  mora  desire  to  innovate 
upon  it  than  they  think  of  altering  their  stature  or 
changing  the  colour  of  their  skin. 


Tbefonoa 

tion  of 
uttflcUl 


§  2.  'I'ho  principles  on  which  the  Household  was  trased/and 
which,  in  the  formation  of  artiticiaJ  households  or  analogous 
groups,  men  had  to  apply,  were  the  existence  of  an  Kponym, 
Agnation,  and  Exogamy.  Of  each  of  these  subjects  I  have 
already  treated,  and  hotliing  more  in  now  necessary  than  to 
notice  the  uietliud  of  tlieir  application  to  the  new  cireuui- 
stances.  The  first  stt-p  is  to  tind  an  EpunjTn.  Ordinarily, 
-eOtne  man  of  ability  and  note  supplies  the  want  with  a 
de^e  of  eflicienry  proportioned  to  hia  reputation.  Som« 
succtesfuT  soldier,  some  person  of  high,  altlioiigh  jierhnps 
blemished  dctscent,  some  person  of  peculiar  sanctity,  in  idiort 
a  pereon  poanc&sed  of  an^'  qoalitics  calculated  to  excite  puhHo 
attention,  attracts  a  following.  Nothing  succeeds  lika 
success;  aiid  tlie  jwisociatiou,  if  it  once  secure  a  foothold, 
soon  augmenta  Us  numbers.  The  leader  of  one  genemtion 
becomes  the  Eponym  of  the  n^t.  After  his  death,  his  spirit 
is  acknowledged  "as  ^e  %ar  Famiiiari«  of  the  new  society, 
and  his  follAwers-ara  rpennle^l  as  )\\h  HjopU^d  suna.  So  far. 
there  is  no  ditficufty.  -  The  train  of  thought  is  sufficiently 
intelligible,  and  I  shall  presently  show  tliat  this  was  the 
actual  course  of  cvcntA.  'AVhat  was  the  position  of  th9 
hauler  during  his  life,  is'  ncil  no  clear.  It  appe&TH  aft  if,  in 
ancient  times  at  least,  it  was  usual  to  accept  as  the  patron 
some  hero  or  some  god;  or, in  Christian  times,  some  saint; 
and  this  patron,  separately  during  the  life  of  the  Epon^on, 
and  wmjoiiitly  with  the  Eponym  ai'ter  his  decease,  foimed 
the  Penates  of  the  association.  Yet  even  the  worahjp  of  a 
living  man,  or  ratlier  of  his  genius  or  spirit,  is  not  incon- 
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K-ivable.  The  Romans  blended  the  divinity  of  Augustus 
with  their  lAres,  as  gratolul  Greece  did  that  of  (-'astor  and 
the  miglity  Hercules.  Asiatic  provinces  could  not  be 
restrained  from  erecting  altars  to  the  emperors.  Even  in 
our  own  time  we  ai'e  at  once  shocked  and  amused  at  the 
accounts  of  tho  determined  etiarts  of  the  Hindus  to  worship, 
during  his  life-time,  the  brave  Geneml  Nicholson ;  and  of 
that  much-aggrieved  officer's  escape  from  apotheosis  by  tito 
UB*]f»aring  application  to  his  votaries  of  the  cat^of-nine- tails. 
In  all  circumstanoes,  however,  tho  name  and  tho  repute  of 
the  Eponym  form  the  cement  of  the  association.  Its  mem- 
bers  derive  from  him  a  common  name,  a  common  worship, 
'land  a  common  pride  of  descent  They  have  lost  or  forsaken 
all  other  ties,  human  or  divine ;  and  they  form  under  their 
new  organization,  for  good  or  for  evil,  an  independent  and 
«e}f-Bufficient  community. 

Yet,  although  these  men  arc  thus  connected  by  their 
allegiacpo  to  a  common  head,  each  of  them  within  tliat 
limit  becomes  himself  the  fonnder  of  a  line  of  his  own. 
Thoee  who  once  had  a  lineage  and  Oontile  customs,  introduce 
in  some  fashion  their  old  ties  into  the  new  plac;e.  As  the 
EInglishman  in  Australia  and  America  revives  old  memoriea 
..'by  giving  to  his  homestead  and  his  township  tho  long- 
familiar  naihes  ;  iw  the  aui^iving  son  of  Priam  founded,  in 
bis  exile,*  hia  little  Troy,  and  Pergamos  modelled  upon  its 
great  (Original ;  as  the  Roman  colonist,-|-  wherever  he  went, 
always '  eetablii^hed  a  tniniatuire  and  semblance  of  tbe 
Roman  people ;  so  the  Raj]>{it,  driven  into  the  jungle,  strivea 
_        to  perpetuate  the  memory  of  his  kin.     Tlius  the  proeeas 


.j« 


*  Prooeiio,  et  parvrnm  ^Vr^un,  aimnlaU'iaB  iriafriiis 
Pwguniw,  el  Mnotciii  XuiUii  cognomiue  rivuui 
AgTMMtoo,  Sgia-«<iqc  «niplector  limiii*  itorto. — ^fin.,  tij.,  S49. 

t  EffigiM  pirvK  MDmlBebrmqne  Poptili  Koraani— Aul.  GeOiai,  vi.,  19, 


MO 


NON-0  EM  EALOOIC  CLAN.S. 


Instead  of  a  Household  expanding  throurrh  kins  into  a 
people,  the  tale  commences  with  a  pcuple  in  miniature,  ready 
formed,  and  with  iUi  componeat  .dans  marked  out  from  the 
tirKt.  That  which  practically  kec-jwi  tog^^llier  the  larger 
ooonecti^Q,  and  keeps  asunder  the  8iuaJll4.T  groups,  is  the  lav 
of  Exogamy.  M,«n  must  marry  within  the  people,  and  must 
not  marry  within  the  clan.  It  is  notoworthy  ho\T  men  are 
foiHid  to  obey  the  letter  of  tiiese  laws,  while  they  adopt 
various  coatiivaJices  ti>  avoid  thu  iucimvciuence  to  which, 
in.  an.  early  state  of  society,  their  prvsaurc  gives  rise.  When 
tho  domestiq  supply  of  wives  fails,  recourse  is  had  to  abduc- 
tion: but  the  womt-p  so  taken  ai*e  forro^Iy  adopted — • 
although  Uie  aduption  of  fcniaJes  seems,  a«  I  Itt^ve  elsewhere 
said,  to  have  been  irregular — into  one  clan,  in  order  that  they 
may  be  married  iata  another.  When  there  are  enough 
women  in  the  tribe,  but  their  distribution  among  the  clans 
ia  unequal,  a  re-iixaiut cation  of  pedigrees  takea  place. 
S(Hue  plausible  case  of  distinct  ancestry  is  always  made  out. 
and  one  cUn  is  divided  into  several  clans,  each  of  which  has, 
of  course,  both  as  between  themselves  and  the  other  clans 
within  the  tril>o,  reciprocal  rights  of  connuhiwm.  Theao 
and  the  like  expedient^j  wuuld  not  be  tolerated  iin  the  older 
and  more  eucceesful  clans ;  and  they  will  probably  cease 
amoD^  those  who  now  use  them,  as  time  strengthens  and 
confirms  their  hertwlitarj-  tendency. 

Such  seems  to  be  the  proce-Ni  by  which  clans  were  formed 
otherwise  than  by  descent.  So  little  is  known  of  the  hisboiy 
of  any  olacs,  or  of  their  furiiiatiou,  that  it  m  difltcult  to  illus- 
trate, by  any  weli-autlicnticatcd  case,  any  part  of  their 
development.  As  to  these  impure  clans,  an  example  is  given 
by  Mr.  Lyall  from  his  personal  observation  in  India.  In 
that  country   there  exists  a  great   tribe  of  robbeis  and 
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catcrans  named  Meenaa.  "This  nanw,"  Mr.- Lyall  saya,* 
"  represents  four  great  sections  of  orfe  tribe,  which  inhabit 
four  different  and  distant  tracts,  and  arc  evidently  fast 
separating  off  into  alien  clans  by  reason  of  distant  liabita* 
tioas.  Kach  section  is,  of  course,  distributed  off  into  mani- 
fold circles  of  affinity ;  and  these  circles,  being  in  varioos 
phases  of  gro\rth  and  consistency,  can  mostly  be  traced  hack, 
hy  the  clue  of  th^ir  names  of  other  characteristics,  to  their 
teal  distinction  of  origin.  Some  of  them  preserve  the  name 
of  the  higher  clan  or  caste  from  which  the  founder  of  the 
circle  emi^ated  and  joined  the  Mennas :  some  names  denote 
only  the  founder's  orijifinal  habitation,  while  other  circles 
bear  the  names  of  notorious  ancestors.  AVo  can  perceive 
plainly  that  the  -whole  tribe  is  nothirig  else  "but  a  Cavo  of 
Adullam,  which  has  stood  open  for  centuries,  and  has 
slieltCred  generation  after  generation  of  adventurers,  out- 
taws,  outcasts,  and  refugees  generally.  It  is  well-knowH 
from  hisrt*T7,  and.  on  a  small  scale,  from  experience  of  the 
jfjresent  day,  how  famines,  -wide-desolating  invasions, 
pestilences,  and  all  great  Kocial  cata8tP0phi,*3,  shatter  to  pieces 
the  framework  of  oriental  -societies,  and  disperse  the  frag^ 
ments  abroad  liko  seeds,  to  take  root  elsowhero.  Not  only 
hare  these  robber  tHbea  received  bands  of  recruits  during 
such  peritnls  of  confusion,  so  coraniou  in  Indian  hlstoiy,  but 
there  goes  on  a  steady  enlistment  of  individuals  or  families 
whom  a  T,*Hriety  of  accidents  Or  offences,  public  opinion  or 
private  feuds,  drives  out  of  the  pale  of  settled  life  and 
beyond  their  orthodox  circles.  Upon  this  dissolute  collec- 
tion of  mastorlcsfl  men,  the  idea  of  kinship  begins  immedi- 
ately to  operate  afre.<(h,  and  to  re-arrange  them  systematically 
into  groups.  Each  new  immigrant  becomes  one  of  the 
Meena  tribe;  but  he,  nevertheless,  adhei-es  so  far  to  his 
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origin  aud  tiis  cusfcom  as  iu  iusist  upon  setting  tip  a.jseparate 
circle,  and&r  the  naioe  of  his  lost  clan,  caste,  ^unily,  or 
lands."  ^ 

Thut  description  suggests  the  coiamcnceiiient  of  a  far 
more  famous  society,  and  the  old  Asylum  on  Capitolinus 
Twtween  tho  Tvro  Oi-oves.  It  is  cl«ar  tlmt  the  legendary 
(tii/m  of  Rome,  whether  those  lef^onda  be  in  fact  true  or 
(iUo,  (Uii  not  appear  to  the  men  among  wlioni^  the  tale  was 
told  as  in  any  way  absurd.  It  is  equally  .clear  that,  to  a 
native  of  Central  India,  at  the  pre-scnt  day,  the  stories  of 
the  Asylum  and  of  t!ie  Rape  of  the  Sablncs  would  seem 
mere  ordinary  occurrences.  A  prince  in  distress,  hut 
miraculously  preserved ;  a  band  of  brave  but  broken  men 
collecting  under  his  banner ;  the  contemptuous  rejwtion  of 
connithhini  by  the  neighbouring  genealogic  clans;  the 
successful  abduction  ;  the  foundation  of  a  great  power — to 
the  «tory  of  all  those  ovonta  a  mocl^m  Rajpfit  would 
seriously  incline,  without  any  misgiving's  as  to  antectfdent 
improbabilities.  In  times  that,  in  oup  view,  are  more 
within  the  region  of  actual  history',  the  Roman  annals 
record  some  cases  that  seem  to  bo  parallel.  One  of  these 
was  that  of  the  Ciliciaii  Pirates,  whom  Pompcius  Magnus 
extir|)atcl  At  one  time  it  seeincil  as  if  a  great  robber- 
StatQ  was  about  to  e.<4tablish  it.^elf  in  the  Levant  ""The 
pimttes,***8ftys  Mouunsen,*  "called  themselves  Cilietans;  in 
fact,  their  vessel*  were  the  renitezvous  of  desperadoes  and 
«dvbntun*rs  frum  all  countries,  dischargod  mercenaries  from 
the  recruiting-grounds  of  Crete,  burgesses  from  the  destroyed 
townships  of  Italy,  Spain,  and  Asia,  soldiers  and  officers  from 
the  armies  of  Fimbria  and  Sertorius  ;  in  a  word,  the 
m'ned  men  of  all  nations,  tho  hunted-  lefugees  of  all 
vannuishod   parties,  every    one    tlmt    v(as   wretched  and 
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daring."  Tim  orgiuiizalioa  of  these  men  was  complete. 
Thew  affordud  mutual  help ;  they  acknowledged  any  agree- 
meut  made  by  any  of  their  moiuburs ;  they  cttUectively 
aveuged  any  wi-oog  that  auy  snub  member  had  sustaiuiML 
They  showed,*  in  an  eminunt  degree,  "  the  inviolable 
dcterminatioD  to  stand  side  by  side,  the  sense  of  fellowahip, 
respect  for  the  plcd^jed  word  an,d  the  si.'lf-ch()seu  chiefs," 
"  We  cannot  tell,"  adds  tlio  histonan,  "  bow  far  the  iiitunial 
poliUcal  development  of  this  floa>ting  State  had  already 
advanced;  hut  its  arrangements  undeniably  contained  the 
germs  of  a  sea-kingdom  which  waa  already  beginulng  to 
establish  itself,  and  out  of  which,  under  favourable  circum- 
stances, a  permanent  State  might  have  been  developed." 
Perhaps  the  history  of  Sertoriu^  points  in  the  same 
direction.  If  that  distingubthed  general  had  been  content 
with  hl<j  Iberian  position,  he  might  have  founded  a  Spanish 
kingdom.  The  Spaniards,  just  as  the  Teutons  and  the 
■Kelts  would  have  done,  insi.sted'f'  upon  becoming  his  '  men.' 
r3ut  Ilia  object  was  to  re-confj^uer  the  heaiLship  of  his  native 
country.  Uc  fell  in  the  attempt,  and  his  clan,  tliat  might 
have  been,  fell  with  hlui. 

§  3.  A  union  which,  like  the  ItouftehoM,  rests  upon  a  thr 
religious  sentiment,  was  obviously  suited  for  the  extension  AMociA- 
of  i-eligious  coin  muni  ti<i^.     Accordingly  it  is  foui*!  that  in    ""'^ 
India  such  commuuitie.^  spring  up  with  wonderful  rapidity, 
aud  all   witli  biiiiilar  features,     Sjuie   pui-Huu,  .Huiiiutimu& 
a  devout  man,  sometimes  an  impiistur,  starts  some  new  tenet 
or  professes  same  new  revelation.       lie  organizes  a  new 
society,  of   which  he   becomes   the    K^tonyia.     Sometimes 
he  fails,  aud  no  more    is    heard    uf    him    ur    Ids   society. 
Sometimes  his  memory  lingers  in  some  oliscuro  tomb  or 
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shrine.  Soi!betime»  his  success  is  assured,  and  the  religions 
community  may  attain  even  to  national  proportions.  Such 
Iras  the  case  of  the  Sikhs,  who  were  originally  a  religioiia 
fraternity ;  and  such,  on  a  atill  greater  scale,  were  the  faitha 
bf  Bouddha  and  MohainniBd.  Of  the  practical  operaUon 
of  these  principles  on  a  small  scale,  Mr.  Lyalt  gives 
Bome  interesting  illustrations*  Ho  says: — ^"  A  boy  may 
be  noticed  sitting  by  the  roadside,  vtho  can  be  known  at 
<mce  to  belong  to  a  religious  order  by  the  large  trident 
painted  in  a  special  fashion  on  his  forehead,  having  for 
vestments  only  a  light  martingale  of  yellow  cloth  around 
the  loins.  Being  questioned  as  to  his  circumstances,  he 
explains;  that  he  has  forgotten  his  people  an4  his.fiither's 
lioust ;  that  his  parents  byth  died  of  cholera,  a  year  or  so 
back,  whereupon  his  uncle  sold  his  sister  into  a  respectable 
family,  and  presented  the  boy  to  a  mystic  who  had  a  new 
revelation,  and  was  developing  a  religious  fraternity  there- 
upon. To  that  fraternity  ho  now  belongs,  and  all  other  ties 
of  blood  or  caste  have  dropped  away  from  him.  Or  if  one 
i]uestion,  in  like  maimer,  any  strange  pilgrim  that  cornea 
wandering  across  central  India  from  the  shrines  upon  the 
Indian  Ocean  towards  the  head -waters  of  the  Ganges  in 
the  Himalaj-as^  he  may  describe  himseli  simply  as  the 
disciple  of  some  earlier  s^nt  or  sage  who  showed  the  Way. 
The  point  to  bo  remarked  is,  that  he  undertakes  no  other 
definition  of  himself  whatovcr,  and  doclineH  all  other  con-j 
nections  or  responsibilities."  I  need  do  no  more  tt 
indicate  the  analogies  in  Christian  countries.  If  any  pei 
in  a  country  where  the  Roman  CathoUc  creed  prevaiU, 
enter  '  religion,'  that  is,  become  a  member  of  some 
religious  order,  he  is  deemed  to  be  civilly  dead ;  and  baa, 
in  contemplation  of  law,  no  other  interests  save  only  such 
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Bn  belong  to  his  monastery.  In  regard  to  secular  tliiaga, 
suuh  a  person  has  practically  ceased'  to  exist.  There  are 
in  thia  connectioD  soinu  matters,  otlii?rwise  difticulb  of 
e:cpIanatioa,  which  hov  become  iniellij^ible.  Sir  U.  S. 
iMiiiii*:*  jtistly  explaibs  certain  difficultiea  in  Irish  ecclew- 
a^tical  history  1  by  showing  that  each  monastic  house 
constituted  a  family,'  or  tribe;  and  he  observes  that  the 
founder  of  the  honae  "afterwards  nearly  invariably  re- 
appears as  a  saints"  Ue  otfere  no  explanation  of  this 
plieuumenon,  but  it  does  not  seeui  dilUcuIt  to  liud  one.  The 
canonization  merely  rcprc»entod  the  apotheosi:^.  The  founder 
became  the  Epouym,  the  Lar  FamUiurls,  of  his  comtnunity. 
If  UerodotuH  were  to  describe  Bueh  a  pci-sonage,  he  would 
probably  say  of  him.  as  he  does  sayj*  of  Miltiades,  "  And  to 
him,  when  he  had  made  his  end,  they  olfer  RacriBces,  aa  is 
tlie  custom  bo  a  founder.''  In  such  circumstances,  the  monks 
and  their  successors  beeanie  the  saiut'A  kin.  Each  monk 
may  have  hud  his  secular  kiatmoD,  and  for  certaiu  purposes 
notice  was  taken  of  tht^tn.  liut  thit  spiritua]  relationship 
was  fully  established;  and  wich  new  ryligious  community 
became,  as  it  were,  an  additional  clan  of  the  gre.tt  all- 
eiubracing  community,  the  great  Bpiritual  nation,  wiiose 
Epi^oym  is  Christ. 

Risligiun,  momuver,  n<it  only  forms  a  bond  of  union,  but 
also  acts  as  a  disintegrating  force.  If  it  brings  peace  on 
earth,  lb  also  brings  a  Hword.  The  6rst  great  schism  of 
vbicli  any  iufuniiation  exists  was  that  which  arose  among 
the  Kitatcrn  Aryans,  when  Llmse  who  woi-shippud  thtt  Devas 
emignkled  inUi  Hindostau,  and  th«ir  UrethrfO,  who  clung  to 
the  uld  faith,  n-mained  in  Iran.  Unhappily,  the  dittniptive 
|>ower  of  religious  belief,  in  uiodem  times,  needs  no  illustra- 
tiuD.     But  in  its  milder  form,  qa   it  appeai:s  in  India,  it 


•  "Earfy  HUt.  of  lust.,'  (>.  its. 
t  vi.,  S&. 


21 


3oe 


NOIff^ENEALOCrc  CLAJTS. 


seems  to  furnish  a  method  by  which,  iu  the  absence  of  any 
logistativo  organ,  the  pressure  of  ctistoms  that  have  Imcptuf 
unsuitable  may  be  avoided.  Religious  aocietiea  break  up 
and  form  new  groups.  Those  who  desire  any  chango 
secede,  and  form  a  new  religion  of  their  own.  Thus,  the 
marriage  with  a  decea»od  brother's  wife  is  with  some  trilies 
an  absolute  duty,  and  is  with  others  prohibited.  The 
custom*  has  crept  into  one  of  the  clans  where  it  was 
previouiily  forbidden.  The  result,  is  that  a  sept  has  been 
detaclied  from  the  rest  of  its  brotherhood.  "  It  appears," 
says  &Ir.  Lyatl.f  "  that  a  religious  body  with  some  dlstiuctivo 
object  of  worship,  or  singular  rule  of  devotion,  has  usually, 
though  not  invariably,  come  to  split  oO*  into  a  aeparate 
group,  which,  though  based  upon  a  common  religion, 
constructs  itstjlf  upoa  the  plan  uf  a  tribe.  The  common 
faith,  or  worUiip,  forms  the  outer  circle,  which  haa  gradually 
shut  ofi"a  sect  not  only  from  intermarriage,  but  even  from 
eating  with  outsiders :  while,  inside  their  circumference,  the 
regular  arclca  of  afiiuity  have  cstablLshud  themsclvca 
independently,  just  as  families  suttle  and  expand  within  tlie 
pale  of  a  half-gi-own  .tribe.  Each  body  of  proselytes  from 
different  tribes  and  castgd  has  preserved  its  identity  aa  a 
distinct  stock,  keeping  ,up  the  fundamental  prohibition 
against  marriage  within  the  particular  group  of  common 
descent.  But  with  some  other  groups  of  tiie  sect  it  is 
essential  to  marry  ;  aud  thu:^  in  the  coui-He  of  time  has  been 
reproduced,  upon  a  basis  of  couuuon  byUef  or  worship,  the 
original  circle  of  a  tribe,  boymd  which  it  is  iuipossiblc  to 
contract  a  legitimate  mairiage." 

1  have  taken  the  prect^duig  illustrations  chiefly  from  the 
present  time  and  from  Indian  sources.  There  is  nothing 
unusual  in  religious  aiMuuuiliun,  and  we  need  not  go  far 
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from  our  own  doors  to  observe  the  powsr  and  the  persistency 
of  tho  force  from  which  it  springs.  But  that  which  I  desii-o 
to  show  is  the  nature  of  auch  an  association  as  an  exclusive 
tie.  The  State  has  now  becoino  sutficicntly  strong  to  insist 
upon  the  allegiance  of  all  ita  subjects,  whether  they  are 
members  of  a  religions  body  or  not.  But  in  archaic  society, 
all  the  various  combinations  of  men  cro:iscd  each  other,  and 
yet  remained  distinct.  In  India,  tliis  condition  of  thin^ 
still  survives,  although  its  end  is  probably  not  far  distant 
The  information,  therefore,  which  that  country  affords  is 
inestimable.  It  is,  indeed,  fortunate  that  wo  have  the 
evidence  of  so  intelligent  and  trustworthy  a  witness  as  Mr. 
Lyall  with  respect  to  the  events  that  are  now  actually 
taking  place ;  and  all  students  of  social  phenomena  must 
earnestly  desire  that  this  very  acute  and  ju'licious  observer 
may,  while  there  i.s  still  time,  place  upon  record  a  detailed 
account  of  BajpAt  customs  and  modes  of  thought.  The 
weakness  of  the  State,  or,  rather,  the  absence  of  any  true 
State,  in  the  remoter  parts  of  India,  has  hitherto  permitted, 
these  various  societies  to  develop  themselves  by  the  side  of 
the  dans,  or  even  in  opposition  to  them — a  result  which, 
under  a  powerful  central  govemmont,  is  hardly  possible. 
Wc  cannot,  therefore,  expect  to  find,  either  in  modern 
Btatea,  or  in  the  more  a<lvanced  of  the  governments  of 
Biittquity,  examples  equally  striking.  But  it  must  not  be 
supposed  that  reli«^ous  organizations,  auch  as  1  have 
described,  were  unknown  in  Oreoco  and  Rome.  In  the 
latter  city,  indeed,  the  strong  hand  of  the  law  was  prompt 
to  keep  witliin  bounds  every  kind  of  extravagance  ;  v*d  the 
senate,  however  t<»lerant  to  individual  eccentricity  in  matters 
of  worship,  stonily  repressed  any  organizatiou  that  threat- 
ened the  welfare  of  the  State.  In  Greece,  however,  th« 
case  was  other^Tise.    Of  early  Attica,  Mr.  Qrote*  observes 

•  "Httt.  u/  Grwcc,"  yoL  L,  p.  SSi. 
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that  it  "  was  originaUy  distributed  into  many  independent 
domes'  or  caDtoiis,  and  included,  besides,  various  religions 
clans  or  hereditary  sects,  if  the  expression  may  be  permitted ; 
that  is,  a  multitude  of  persons  not  necessarily  living  in  the 
same  locality, but  bound  together  by  anhereditar^'couiiiiuniou 
of  sacred  rites,  and  claiming  privileges,  as  well  as  pt»rf  orraing 
obligatioaa,  founded  upon  the  traditional  authority  of  divine 
pcraons,  for  whom  they  had  a  common  veneration."  Such. 
00  »  larger  scale,  were  the  Orphic,  and  especially  the  Pytha- 
gorean, brotherliooda.  •  The  latter  famous  association 
consisted  of  the  disciples  of  a  great  religious  and  inor»l 
teacher.  .They  adopted,  as  a  symbol  of  their .  allegiance  V> 
liiii).  and  of  their  union  among  tlieniselves,  a  peculiar  diet, 
ritual,  and  system  of  obKirvancoa.  Among  themselves,  they 
were  bound  by  tlie  must  devoted  attachment.  Towards  all 
persona  outside  of  their  brotherhood  they  made  no  secret 
of  their  cuntempt.  Their  sticial  viuws  are  concisely  etated 
in  two  veraes  of  a  descriptive  poem  that  have  been  preserved-^f 
''  KiA  companioiui  ho  ileumed  equal  to  the  blessed  go<b :  all 
others  he  held  of  no  account,  cither  in  voluo  or  in  number." 
To  this  comprehensive  rule  they  allowed  no  exception.  It 
extended  uvea  to  their  neare.st  relatives,  and  the  oScnce 
thus  given  is  said  to  have  been  one  leading  cause  of  tlic 
misfortunes  of  the  sect.  With  the  history  of  the  brother- 
hood I  am  not  now  concerned.  I  only  desire  to  call 
attention  to  tlieir  characteristics  as  illustrating  this  form 
of  association,  bo  their  intimate  union,  their  excJusivencsn, 
their  devotion  to  their  Epon^in,  their  aubstltution  of  the 
new  tias  for  the  old  domestic  relations,  and  to  the  refieni- 
blancc  which  their  association  scums  to  have  borne  to  the 
iiuu«;hold. 


•  "  Hi«t.  of  Qreeoe^"  vol.  i..  p.  31 ;  tdI.  n.,  p.BSS,ttMq. 
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8  ♦.  Othef  aesociationft,  frtrmed  for  varloua  other  piirpoeee.  The  Pkm 
iiave  been  organizeu  on  pnnt-ipK's  similar  to  those  that  I  or  indn*. 
have  described.  Such,  especially,  are  those  which  have  for  cintioa. 
their  object  professional  prnposea,  and  those  which  are 
purely  industrial.  Thy  former  claas  waa  coiLspiciioua  in 
early  Greece.  "  As  there  were  in  cv^ry  gens  or  family," 
Bays  Mr.  Grote*  "special  Gentile  deities  and  foregone 
ancestors  who  watched  over  its  members,  forming  in  each 
the  characteristic  symbol  and  recognized  guarantee  of  their 
union,  so  there  seems  to  have  been  in  each  guild  or  trade 
peculiar  being.s  whoao  vocation  it  was  to  co-operate  or  to 
impedy  in  various  stages  of  the  business."  Such  was  the 
famous  Sfthool  of  the  Homeridsa — the  bards  who,  with  tlie 
great  epic  poet  as  their  Ep<jnym,  formed  what  we  should 
call  the  literary  class  of  the  time.  Such  wore  the 
Ajikltrpidje.  or  sons  of  the  physicians,  who,  under  the 
head.ship  of  AsklRpio.i,  formed  the  fratf^mity  of  medicine. 
Such  wei^  the  fjheironidte.i"  who  inherited  from  the  wise 
Centaur  the  knowledge  of  the  virtues  of  medicinal  herbs,  a 
knowledge  whidi  'fhcy  were  bound  to  uso  without  rcniu- 
nbration.  Such,  too,|  were  the  Klj-tiadfe  and  the  lamidffi, 
the  great  augural  clans  of  Elis,  and  the  Talthybiadaj,  the 
heraldic  house  of  Lacediemon.  Thus,  when  DiomedesJJ 
boasts  tliat  the  chihlron  of  th«  ill-fortuncd  were  they  that 
encountered  his  might,  he  docs  not  intend  to  say,  and  in 
fact  does  not  say,  tliat  those  persons  are  unfortunate  whose 
children  meet  him  in  battle ;  but  he  describes  his  opix>nentfl 
as  being  in  very  tnith  the  children  or  descondents  of 
misfortune.  Misfortune  was  their  Eponym.  and  they  were 
80  predestined  to  defeat  that  they  could  only  be  regarded  as 
the  clansmen  of  disaster.     At  Rome,  the  original  history  of 


*  "HUt.  nt  CKcoe,"  toL  i.,  p.  46n.  f  Ih.,  p.  !U!>. 

t  Horodotiu,  Tu.,  134  ;  ix.,  33.    Cic«K>,  **De  Div.,"  L,  41. 
i  "Uirt.  of  Oreww,"  voL  vi.,  ]».  127. 
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■uch  assof^ations  is  remarkalile.  They  iroro  compcrtei) 
exclusively  of  terarians  and  frecdincn.  No  Quirite,  mucli 
leas  a  patrician,  cniild  belong  to  a  gild.  We  may  accor- 
dingly inft-r  that  tliese  gilds  were  meant  to  provide  an 
organization  for  pemons  who  othenviM)  would  have  had  no 
social  ties.  The  State  was  not  then  Bnfficit'ntly  strong  to 
dispense  with  the  inferior  social  agencies.  On  the  contrary, 
it  eagerly  courted  their  aasistancc.  Thus,  from  the  earliest 
times,  or,  in  popular  language,  from  the  reign  of  King 
Noma,  the  artisans,*  or,  as  we  should  nay,  the  working 
classes,  were  arranged  in  nine  gilds.  These  were  the  piper*, 
goldsmiths,  carpenters,  dyers,  curriure,  tanners.  u)ppet>)mitliB, 
pottere,  and  all  other  workmeiu  To  these  mast  be  added 
other  gilds  of  great  antii^uity — hankers,  nicivhantn,  water- 
men of  the  river,  butcheni,  and  scribes.  "That  each,"  says 
Niebuhr.t  "as  a  true  coiporatioii,  had  its  preftident«,  property. 
and  special  religious  riles,  may  be  assert«d  with  perfect 
certainty,  front  the  examples  of  Uter  timea"  Of  all  th«8« 
gilds,  the  greatest  and  Uie  must  powerfnl  was  that  of  the 
scribes  or  notaries.  All  the  busint-sw  now  performed  by 
clerks,  book-keepers,  and  conveyancers,  the  prepamtion  •  f 
all  the  public  documents,  and  of  all  privatt^  ^vritten  instri.- 
ments,  was  in  their  hands.  They  formed  thi-  permanent 
civil  service  of  the  time ;  they  were  the  aoliciture,  the 
ecriveners,  the  accountants,  of  Rome.  Under  the  Empire 
the  old  gild  duvuluped  intij  two  boiVu* — the  po^ftfttian-rs 
or  public  functionaries,  and  the  notaries,  wlw  practised 
their  profoswion  indi-pendently.  U  is  to  the  latter  class  that 
we  owe,  as  Saviguy  has  conjectured,  the  prcsi-rvation, 
through  centuries  of  peril,  of  the  Knnian  law  ;  and  so,  as 
Niebuhr'f  has  remarked,  "The  Manes  of  the  lieixies  and 


•  Plutarch,   "Nsm*." 

t  "  Hut  of  Kome,"  vol.  iii..  p.  MS. 
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lawgivers  of  Rome  ovri-  it.  for  the  most  part  to  a  guild,  in 
which  they  saw,  not  unjustly,  a  germ  which  mi^ht  produce 
the  dufitruction  of  tlic  old  noble  institutions,  and  the 
pretensions  of  wbicli  rendered  them  imligiiant,  Uiat  a  late 
posterity  is  unableJ  U>  know  aiid  admire  Lhe^e  iiuttitutiona 
and  their  development." 

Ki^Hn  the  Brehon  laws  it  appears  that  organizations  for 
pnifc-ssioiial  purposes  existed  in  Ireland,  and  were  condiielod 
oh  the  principle  of  the  family.  There  were  similar  associa- 
tions for  industrial  purposes,  of  which  the  most  important 
were  grazing  partnerships.  It  is.  indeed,  as  Sir  Henry 
Maine*  observes,  "  most  instructive  to  find  the  same  words 
Used  to  desci'ibe  bodies  of  co-partner«  formed  by  contract, 
and  bodies  of  co-heirs  or  co-parccncrs  formed  by  common 
dtweent."  In  France,  families  of  cutlers  and  of  other  trades 
were  found  in  Auvergne  and  otbor  rural  districts,  up  to  the 
time  of  the  great  Hevolution.t 

Closely  resembling  these  industiial  associations  are  the 
^Ids  of  the  Middle  AgeaJ  These  gilds  bad  tlieir  origin  in 
diri'ct  imitation  of  the  Xaiuily.  The  three  earliest  of  which 
any  record  exists  are  English,  and  date  from  the  beginning 
of  the  tenth  century.  1'bey  all  agree  in  some  signiiicant 
particulars.  Each  has  a  patron  s^nt ;  each  makes  provision 
for  divine  worship;  each  uiakea  provision  for  a  common 
ra^al  Between  the  members,  strict  rules  for  mutual 
help  and  support  prevail.  At  an  earlier  period,  indica- 
tions, though  less  distinct,  of  aimiiar  associations  may  be 
foun<l.  It  may  be  said,  generally,  that  their  cliaracter  was 
similar.  There  was  always  a  confraternity ;  and  the  basis 
of  their  union  was  a  i-oligious  rite,  symbolized  by  a  common 
lueal.    In  Christian  times,  to  which  alone  our  knowledge 


•  ".Early  Hist,  of  Iiist.,"  p,  232. 

+  M.  dv  Uvclvyo.  '■  D«  U  ProprwiW,"  p.  231.  tttq. 

I  BrentADO  "On  UiliU  uid  Tnule  Uniona,"  p.  16, 
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extends,  thes«  forms  were  applied  to  Christian,  purposes,  aniT 
the  saint  superseded  the  .Eponj-ra.  How  wide-spread  was 
this  transformation  we  may  infer  from  tho  multitude  of 
industrial  saints  that  ;jtill  linger  on  the  Continent  of 
Europe.  "The  local  gods,"  says  Mr.  Tylor,*  "the  patron 
god^  of  particular  rt^ka  and  crafU,  the  goda  from  whom  men 
sought  special  help  in  special  needs,  wera  too  near  and  dear 
to  tho  inmost  hear^  of  prw-Christian  Europe  to  be  done 
away  with  without  substitutes  It  proved  easier  to  replace 
them  by  sainU<»  %v}io  could  uudcrtAke  their  particular  profes* 
sion,  and  even  ^ucc^fd  them  in  their  sacred  dwellings.  The 
system  of  spiritual  division  of  labour  was,  in  time,  worketi 
out  with  wonderful  minuteness  in  the  vast  array  of  profes- 
sional saints,  among  whom  tho  most  familiar  to  nuxloru 
English  ears  are — St  Cecilia,  patroness  of  niiisiciaiut ; 
St  Luke,  patron  of  painters;  St  Peter,  of  fishmongers; 
St  Valentine^  of  lovers;  Sj..  Sebaatiau,  of  archers;  St  Crispin, 
of  cobblers  ;  St.  IJubert,  who  cures  the  bite  of  mad  dogs ;.  St 
Vitus,  who  delivers  madmen  and  sufierers  from  the  diseue 
iliat  bears  his  name ;  St.  Fiacre,  whosft  name  is  now  less 
known  by  his  slirine  than  b}'  the  liockncy  coaches  called 
after  him  in  the  sevcnteentli  oentur^'." 


Angcia* 

UOBft. 


§  5.  Wo  can  perhaps  now  appreciate  some  celebnit 
institutions  of  eai-ly  Jiistory.  We  can  understand  the 
formation  of  ofisociations — partly  religious,  partly  pro- 
fessional— their  structut«,  and  their  growth.  Tho  most 
conspicuous  of  these  ca«e«,  because  our  attention  has  been 
of  necessity  directed  to  it,  and  because  it  still  exists  tm  ft 
gXetA  scale,  is  that  of  the  Indian  castes.  ThiA  subject,  once 
so  mjraterious,  is  now  tolerably  well  understood.  "  Caste," 
says  Sir  Henry  Mainc.f  "  is  only  the  name  for  a  nimtber  of 


•  •■  Primitive  Cttlturt,"  vol.  ii..  p.  Utt. 
t  "  Villjigc  Couunuiiities,"  p.  219. 
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practices  wliich  are  followed  by  each  one  of  a  multitude  of 
groups  of  men,  whether  such  a  group  be  ancient  and 
natural,  or  mi^dem  and  artificial.  As  a  rule,  every  trade, 
every  profession,  every  guild,  every  tribe,  every  clan,  is 
also  a  casto ;  and  the  nifiiibers  yf  a  casta  not  only  have 
thoir  own  special  objects  of  worship,  suWcted  from  the 
Hindu  pantheon  or  adopted  into  it,  but  they  exclusively 
eat  togiither,  and  exclusively  interraai-r)*."  There  is  even 
iireaaon  U)  lielieve  that  Um  ^reat  caate  of  Brahmans  was, 
originally,  not  a  distinctive  religion,  but  a  professional  or 
literary  clan.  "  The  office  of  Brahman,"  says  Dr.  Muir,* 
"  was  not  one  to  which  mere  birth  gave  a  claim,  but  had  to 
be  attained  by  ability  and  study."  "  Though  the  Brahman 
caste,"  says  Mr.  Lyall^f  "  is  now  a  vast  circle  inclo:»i2)g  a 
number  of  separate  Levitic  tribes,  which  again  are  sub- 
divided into  numberless  family  groups,  yet  several  of  these 
tribes  appear  to  have  develoi>eiJ  out  of  literary  and  sacer- 
dotal guilds.  Indued,  one  dititinctive  tenet  of  the  Hindu 
Broad  Churcb,  which  rejsts  (I  am  told]  upon  passages  quoted 
from  the  Vedas,  attli-ms  that  Braliuianism  does  not  properly 
come  by  caste  or  descent,  but  by  learning  and  devotional 
exercises.  This  is  now  laid  dowu  as  an  ethical  truth :  it 
was,  probably,  at  first  a  simple  fact.  There  is  fjur  evidence 
that  several  of  these  Brahmnnic  tribes  have  at  difercnt 
periods  been  promoted  into  ^he  ca^te  cii-cle  by  virtue  of 
having  acquired,  in  some  outlying  province  or  kingdom 
(where  Brahmans  proper  could  not  be  had),  a  monopoly  of 
the  study  and  iuU-cpretation  of  the  sacred  books;  and, 
having  devoUnl  theuipMjIves  fur  generations  to  this  profession, 
at  last  graduated  a^  full  Brahmajis,  though  of  a  diHerent 
tribe  from  the'  earlier  schools.  fcJome  gUiups.?  of  the  very 
lowest  rudimentary  stage  of  a  Levitic  castt*  (timt  is,  a  caste 

•  "SwiscritTMU,"  vol.  I.  p.  294. 
t  "Fort,  a**-.,"  Ha.  li),  N.a..  |j.  US. 
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with  a  speciality  for  ritual  and  iiitoqtrctabion  of  the  Mcred 
hooks)  limy  still  be  obtained  in  the  mo^  hackwnnl  parU  of 
liulia."  The  cas^  of  the  Magi  seftniB  to  have  nwmhlwl 
thut  of  ilio  Brahniana.  Herodotus*  iudocd,  allt^-s  that 
they  wero  one  of  the  six  trihe>t  into  which  thi^  Modes  wttre 
divided;  but  although  they  doubtless  had  an  orgitnizatiun 
that  simulated  that  of  the  tribe,  it  may  K>  well  donht»^J  if 
they  formed  a  true  fjenealogic  clan.  Herodotus  elsewhere  + 
compares  theiu  with  the  E^'ptiac  priestB )  and  the 
manner  in  which  he  speaks  of  tliem  seenis  to  indicatu 
tliftt  he  rr-^garded  them  inoro  tm  a  rastc  than  as  a 
nation.  Tlie  liutt<-r*  ojiinion  seenis  to  be  that  they 
were  what  is  now  generally  understood  as  a  caBte. 
Little,  indeed,  is  really  known  of  the  Magi.  The  name  does 
not  occur  in  tlie  Ave^ita,  where  the  prie^itd  are  called 
Athan.'aK.  It  appuars  that  the  Magi  wi.-r«  not  merely  a 
religious  order,  but  were  the  learned  mna  of  the  country ; 
that  they,  or  rather  a  pai-ticular  class  of  them,  interpreted 
dreams  ;§  tliat  they  were  experts  in  the  use  of  the  diviuiuf; 
rodjl  and  generally  in  a  soH  of  magic  which  we  probably 
should  now  term  elementary  natural  philosophy.  It  is 
said,!  also,  that  they  vfei^d  nut  only  an  order,  but  a  family 
descended  from  one  nud  the  name  Htock.  We  iiiav,  tliere- 
fore,  conclude  tliat  they  had  an  Eponym ;  that,  aii  Herodotus 
seems  to  intimate,  they  contained  various  septs  or  divLsiorw  ; 
and  that,  on  the  whole,  they  resembled,  although  perhaps 
oO  a  larger  scale,  some  of  tlio  Hellenic  y*n)  which  1  liave 
already  mentioned. 

In  the  same  class,  ought,  proljably,  to  be  ranked  thfl 
Druids.    These  persons  formed  the  literary  order  of  the 

'  L.  101.  i  i.,  140. 

}  6«e  Cftnon  Rawliiuoa'i  "  Uerodotns,"  vol  it,  p.  4&4,  «  Mf. 

f  HermlotDs,  i.,  107. 

I  Ouioo  Rawlinaon'i  "  Herodotn*,"  vol.  i..  p.  35<k 

%  Ajiiniiauua  ld«rc«iluiiiJi,  xxiiL,  6, 


ROME  EXAMI'LIiS  OP  rROFBSSIONAL  ASStK-'UTIONS.       315 

early  Kelis.  In  the  old  Iriah  records  •  they  are  habitually 
»IescriWd  HH  *•  niea  of  science."  The  Druids  of  Kin^ 
Jjieffhaire,  whom  St.  Patrick  overcame  by  the  f^eat  ai{;na 
ami  iiiiracl(«  wnmglit  hi  the  pixwi.Tui*  itf  thu  iiit-ii  of  Eriii.i' 
appear  ttj  ht;  ulsewhert;  spi>k,en  nf  a»  th*'.  "  professora  "f 
Bcieuce  in  Hrih,"  and  w.  "  blie  Brehom  and  just  pouts  uf  lliu 
men  of  Erin."  It  was  tlieir  duty^  to  inturi)ret  divama.  t-i 
use  the  divining-rod,  to  uffer  incajitations,  and  generally  lu 
practice  mayie  ritf-8,  in  theiv  case  apparently  ver\'  hannle.s8.J^ 
with  the  intewtinn  of  Kecuring  benefit  to  their  own  frienils. 
and  of  discomfiting-  their  cnt-mics.  They  also  exercised 
jtn-isdiction,  eapeciatly  in  cases  nf  homicide,  liouudarit»,  and 
inheritances;  the  latter  subjocts.  I  may  remark,  depending 
upon  the  old  custiims  founded  upon  the  anccNtnU.  worehip 
of  the  tribe,  and  requiring  for  their  determination  a  know- 
ledge of  the  genealogies  and  of  the  family  righte  of  the 
triU'-smen.  Further,  we  hear||  of  "a  Druiilical  chief,  or 
domigod,  the  great  Daghda,  as  he  was  called,  who  was  also 
their  (iy.,  tht;  Dodanann  tritnw)  military  lender."  In  other 
words,  they  had  the  iwual  organization  under  their  KponjTn. 
It  is  also  said  that  the  Druids  were  divided  into  several 
claiwes  or  branches.!!  Strabo  mentions  three;  other  writers 
enumerate  five,  The  inference  therefore  is,  that,  like  the 
Brahmaas,  or  the  Magi,  they  contained  a  number  of  separate 
clans,  or,  an  Mr.  Lyall  calls  theni,  smaller  circle«  of  affinity. 
It  ia  not  difficult  to  understand  how,  in  their  religious 
functions,  Ihey  were  superseded  by  the  clerics  of  the 
Christian  Church.  But  the  old  cufitom.s  were  less  easily 
changed    than  the  external   modes  of   wortihip ;  and  St. 


•  ■•O'Cnrry't  Lectum,"  vol.  ii,  p.  189. 

+  "  Anirii-mt  Iaws  of  IpelaBd,"  vol.  i.,  p.  \R. 

X  OV-'iitTj-  ubi  tapm,  p,  IM. 

}  Sea  "Tbv  IticBDUtiun  ot  Amorgin,"  O't'nrry   vaI.  ii.,  |i,  idO. 

H  "O'Ourry'a  Uctuwi,"vftL  ii.,  p    187. 
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Patrick*  could  not  carry," slgainst  the  Bi^hons,  death  a.s  the 
punishment  of  homicide,  in  place  of  the  Eric  £ne.  That 
branch,  at  least,  of  the  Druids  which  exercised  judicial 
functions,  maintained  its  ground  ;  and  there  is  little  doubt  "f" 
that  the  Brehons  were  the  legitimate  representatives  of  the 
Druids  of  Csesar. 


•  '*  Ancient  Iawb  of  Ireland,"  vol.  iii.,  p.  24.  ■ 
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§  1.  ApArt  from  mere  alliance,  or  fruin  external  influenoe,  Ci>m)>a- 

1  -  -  I  ...  ,  'WOO  of 

or  from  domination,  there  ai%  three  pnnCLpal  caj^ea  oiBuuuluum- 
combiniHl  action  between  separate  clans ;  all  tha«o  ca^cs 
rest  upon  a  common  principle.  The  first  caaa  is  the  com- 
nmnily  of  worship  between  clans  of  common  deacent.  This 
community  is  in  no  sense  political,  and  is  merely  tlie 
expression  of  a  natural  sentijuent  ami  the  recognition  of 'a 
historical  fact.  It  atfurds  a  sort  of  pr'ivid  facie  else  for 
alliance,  an  against  strangers;  but  it  does  not  afford  aity 
security  for  habitual  frioncUy  relations  between  the  parties 
tliemsi'lvfts.  The  second  case  in  that  community  of  worship 
which  is  established  for  the  purpose  of  forming  and  securing 
a  brotherhood  of  independent  clans.  These  aa-sociatioiis  are, 
for  the  most  part.  limitod  in  their  object :  and  are  always 
formed  not  between  individuals, — but  between  communities^ 
Such  a  relation  is  mcchanicai,  and  not  vital.  It  means 
juxtaposition — not  integration.  A  confederacy  '>f  clans  is 
thus  foruird,  for  ohj»Tt8  more  or  less  geniTai  in  their  nature. 
But  federation,  ttiough  apparently  the  simplest,  is,  in  reality, 
the  most  difficult  fonauf  hiimnn  association.  Nothing  is  so 
hard  tu  obtain  as  vuluntary  to-ojwration ;  ond  the  difficulty, 
in  itself  sufficitnitly  gieuL  as  Hinong  iniiividuals,  ifl,  as 
amongst  separa.t<^'  mftHs«-3  of  men,  multiplied  indefinitely. 
Neither  the  older,  thcrefoiij,  nor  tlie  lat«r  form  of  what  1 
have  termed  Ampliiotyoiiio  tt&Mociatlon,  ever  has  been,  or./« 
it  seems,  ever  can  bu',  sufficient  to  produce  Ji.  State. 
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All  tbese-eues  of  concerted  action  agree  in  ci'iiain 
pects.    The  co-operation  is  liiaited-  in  time,  or  i&  restri< 
to  some  partietilar  object;  and  the  executive  organ  acta 
not  upon  individuals,  but  upon  tbe  clans  in  tlieir  corporate' 
character.     But  there  is  a  third  result  of  community  of 
worship,  and  thi.s  re.<!ult  is  the  State.      Tliere  are  ca^es 
in    which    two   or   nuire    kins,    while    they    severally  pre- 
served their  identity,  Jiave  formed  a  new  combination,  for 
an  indefinite  period  and  for  genera!  purposes.    Tliere  &i 
cases,  too,  where  a  society  in  formed  merely  of  scattered 
individuals,  and  where,  aiVr  ita  formation,  that  society  at 
once  proceetis  to  organize  itself  upon  Gentile  principles.     In 
these  case^.  although  the  Gentile  tie  remains,  the  indiWihial 
members  of  the  clan  enter  into  a  wholly  new  alliance. 
Whatever  may  be   their  piwition   within   the  clans,   tho 
members  of  the  new  attsociation  meet  on  equal    terms. 
Between  the  sajiie  persons,  two  distinct  relations  of  equality 
and  inequality  may  exist :    but  these  relations  are  not 
1-epugna.nt — they  are  only  distinct.    Admission  to  the  one 
class  does  not  necessarily  imply  admission  to  the  other. 
There  were  members  of  the  clan  who  were  not  members  of 
the  State  :  there  might  bo  niumbeiii)  of  tlie  Stato  who  werej 
not  members  of  any  clan.    Thus  the  State  is  not  compose 
of  otJier  social  organisms.     Its  members  may  be  mombena  of 
other  social  organisms,  and  the  activities  of  tbea^j   other 
organisms  may  or  may  not  cla^h,  or  tend  to  clash,  with  the 
activities  of  the  State.     Bui  tho  organization  of  the  State  ia 
complete  within  itself,  and  its  power,  within  its  own  sphei 
and   over  its  own  membt^rs,  is  HUpn:>mi\     It  has   its   owi 
worship,  its  own    property,  its  own    functions,  its  own^ 
claims  upon  its  members,  its  own  duties  towards  them.     It 
respects  the  rights  and  the  duties  of  the  other  ossodationsj 
which  it  includes,  and  does  not — at  least  in  its  earlier  stage 
— seek  to  interfere  with  the  rulationa  of  its  members  to  any 


(DOMPAHISON  OF  80CUL  C0MBmATX01v3.  319 

of  tliuse  otber  osaociafciona.  Of  this  umon,  oommimtty  of 
Woi-ship,  while  the  old  beliefs  continue,  is  at  unce  the  symliol 
and  the  cement.  Without  sucl  a  immunity,  tlie  Stato 
coiihl  not  have  cutna  iiito  beings  ur,  if  it  had,  cuuld  nob  have 
cimtinued  to  exist.  In  the  courec  of  its  evolution  it  has 
gracJually  developed  new  oi-gans;  and  the  former  orgaiw, 
wliich  -^I'ero  ftila]>led  to  iU  original  conrlition,  have  son'eU 
their  purjjuec,  and  given  placu  tu  their  natural  Huceussors. 

§  2.  It  w  no  ftasy  matt«r  to  give  a  complete  definition  of  tic<-Iw. 
lint  Stfite,  jiLst  as  it  is  no  easy  matter  to  give  a  complete  iLrnt^u 
dRtinition  of  a  man.     Not  only  is  the  Buhject  itself  difficult, 
but  verbal  embanasamcnts  are  added.    Tbc  "word   State 
means*  sometimes  an  independent  political  society,  some- 
timea  the  govenung  body  of  such  a  society.    Jn  ita  former 
twnae,  modem  writers  have  not  been  very  happy  in  their 
explanations  of  it.     Mr.  Austin,'^  whose  power  of  analysis 
■.is  unequalled,  declares  that  the  expression  is  not  capable  of 
:precise  definition.      His  description   in   in   the    following 
words : — "  la  order  that  a  given  society  may  fonn  a  society 
political  and  independent    .    ,     .     the  generality  or  bulk 
of  its  members  must  be  in  a  habit  of  obedience  to  a  certain 
and  common  superior;  whilst  that  certain  pei-son,  or  certain 
|1x)dy  of  peraomf.  must  not  be  habitually   obedient  to  a 
certain  person  or  body."    For  Mr.  Austin's  purposes,  tJii.s 
rdei>criptioi)  was  sullicient.     Analytical  jurisprudence  accepts 
FgoveiTimeut  and  law  as  they  exist,  and  makes  no  inquiriea 
OS  to  Uieii-  origin.     It  deals   with  a  single   function  of 
national   life.      Ilut   for  all   ulterior  ({uefstions  as  to  the 
structure  and  the  histijrj-  of  society,  Mr.  Austin's  descrip- 
tion has  no  value.     Two  obsen'ations  respecting  it  suggest 
themselves    The  first  is,  that  Mr.  Austin  seems  to  have 

'  Sm  Aufltiu's  "  LBotam  on  JurtapniJenoe,"  vol.  i.,  p.  iM9. 
t  lb.,  p.  233. 
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been  mislt.'il,  partly  \>y  On-  msk'  of  lIi'.-  (ortT!aU.-d  ivord 
sovureignty,  ami  jiavtly  hy  an  cxt-Iiisivi'  rrjjnnl  to  Eurojicfiii 
aooieiius.  He  coiistAntly  speaks  uf  the  sovereign  of  « 
pcopio  as  something  exhirnal  to  ffi'at  poopb;  and  superior  to 
it.  Such  a  view  was.  doubtless;  not  held  by  Air.  Austin. 
He  knew  that  Oov^inniont  is  iiftually  th«  ir-sult,  not  of 
conquest  or  ot  usuf^lion,  but  of  a  gwiuin^hktional  evoln- 
tion.  But  wonL?  react  upon  thoughts.  It  is.  thei-efore. 
prudent  to  speak  of  tlic  GovemiiieDt  u»  the  political  organ 
of  the  f^tate,  that  is,  as  the  organ  whiHi,  in  the  course  of  its 
evolution,  is  set  apart'l^j 'perform  the  piinctpal  functiolfs  of 
national  life.  The  second  observation  is,  that  if  the 
expression  "  jwlitical  ur;gan  "  be  sul^tituted  for  Mr.  Austin's 
*'  sovereign,"  or  its  equivaUmtt,  the  insufficiency  of  Mr. 
Austiu's  description,  which  I  have  cited  nbove,  becomea 
a-pparont.  He  attempia  to  define  an  organism  by  a  n^fcV- 
ence  to  its  externa)  organs.  The  immediate  result  is  a 
circle.  To  tlie  question,  "  What  is  a  political  society  ? "  ho 
in  effect  answers,  "  A  society  that  has  political  organs."  To 
the  furthor  question.  "  What  are  political  organs  ? "  the 
answer  at  unt-e  de-scrihes  tlicin  as  "  Those  organs  that  are 
found  in  a  political  society."  It  is  evident  that  Iho 
governing  lKj<]y  of  a  political  f;ocioty  is  not  the  cause  of 
tiiat  society,  but  one  uf  its  effects. 

If  wi<  turn  to  the  clas-sical  authors,  our  inquiries  are,  at 
loast  at  tirst  sight,  equally  unsatisfactorj".  Aristotle" 
Myi(: — "A  State,  in  one  word,  is  the  eollrctive  body  of  such 
IHM-sous  (tV..  eilizens),  sufficient  in  themselves  for  all  the 
purposes  of  life."  Cicerof  wiys: — "Kespublica  est  ccetua 
nmltitudinis  juiis  consensu  et  utilitalia  commuuione 
soeiatuji."  Neither  of  these  statement  appears  to  atld  ruuffh 
to  uur  knowledgu.     On  a  closer  view,  however,  a  hint  in^y 

•  "Politics."  in..  I. 
t  "bBltii.iib.,"i...26. 
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bu  obtaint."<I  from  thi.-iii.  Tlie  wonl  "catun,"  as  Niebuhr* 
points  out,  is  a  tecKnicai  term,  and  is  e(juivalent  to  Katvutin. 
The  State  is  thus  a  species  of  nwyuylu,  or  community ;  and 
the  force  of  thi-s  teiiu  tba  preceding  pages  have  endeavyurod 
to  ilUwtrate.  From  this  starting  point  it  may  bi>  possible  to 
discover  the  qualities  which  di'^tinguiabyd  this  coiunumity 
from  other  communities;  in  other  words,  to  ascertain  tlio 
essential  cbaractcristic-s  of  political  society. 

The  State,  then,  seems  to  me  to  have  originally  lieen  a 
form  of  the  non-genealugic  clan  or  tribe.  It  was  a  true 
Kotywrin,  that  18,  it  wa«  formed  on  the  model  of  the  House- 
hold; it  established  similar  relations  among  its  members, 
and  it  was  kept  together  by  a  similar  bond  of  union.  But 
it  was  not  a  spontaneous  growth,  like  a  natural  Household. 
It  commenced  in  a  voluntary  association.  In  one  of  it-i 
forms  the  association  was  between  clans  fully  organized. 
In  another  form,  it  seems  hai-diy  to  have  ditfered  from  those 
Indian  fonns  of  assoeiatiim  which  were  dcAcrilied  in  the 
preceding  chapter.  From  some  of  these  forms  it  was 
distinguished,  since  it  was  not  limited  to  the  pi\iinotion  of 
any  special  objoct,  but  was  meant  to  secure  the  general  well- 
lieing  of  its  membeis.  In  thU  view,  the  characteristioa 
of  the  original  StaU*  may  bo  thus  enumerated: — First, 
it  wa-s  constructed  upim  the  motlel  of  the  Household. 
Secondly,  it  was  held  together  as  natural  hoiLseholds 
■were  held  together,  by  the  worship  of  its  Eponym,  whether 
that  Eponjiii  were  a  god,  or  a  hero,  or  a  di-ified  foxmdcr. 
Thinlly,  it  was  formed  out  of  the  membei-s  of  two  or  more 
clans,  whether  those  clans  were  antecedent  or  substM|uent 
to  the  State;  and  it  exercised  over  them,  within  its  own 
sphere  and  by  it«  o\m  officers,  its  own  jurisiHction. 
Fourthly,  while  it  dealt  >vith  these  members  individually^ 


♦  "  Hilt  RnmB,"  vol.  U.,  p.  44.  note. 
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it  preserved  &iul  recugiiized  the  clans  of  which  the^ 
severally  formed  a  part.  Fifthly,  the  lands  and  public 
property  of  these  clans  wcitj  brought  into  a  oonimon 
stock,  and  formed  the  public  land  of  the  new  corporation, 
and  there  were  reciprocal  rights  of  intennarriage.  Sixthly, 
tbo  union  was  intended  to  be  permanent  Seventhly,  the 
object  of  the  union  included  all  puqwaes  of  coiiiDion  interest, 
subject,  however,  to  the  duties  and  the  rights  of  the  clans 
in  their  several  spheres  of  private  life.  Thus,  the  State 
was  distinct  from  the  clan,  was  wider  than  the  clan.  was. 
at  least  in  the  case  of  the  pure  clans,  piwterior  to  the 
clan.  But  the  State  was  analogous  to  the  clan,  was  formed 
upon  the  same  pattern,  was  held  together  by  a  like 
principle,  and  was  not  substitutive  for  it,  but  accumulative 
upon  it. 

Tlie  evidence  in  support  of  each  of  these  pi-opositions 
may  bo  brieHy  indicated.  The  analogy  of  the  State  to  a 
Household  is  seen  in  the  necessity,  for  each  of  them,  of  a 
common  hearth.  Ari.itotle  says  that  rulers  derive  their 
honour  from  the  common  hearth,  whether  their  title  be 
Ardions,  or  Rings,  or  Prj'taneis.  Tlie  Prytaneum  was 
essential  to  the  political  life  of  everj- (Jrecian  city;*  and 
the  Prytaneum  contained  tlie  common  liearth.  Tlie  very 
nanie.s  xjivrayiwy  and  •.'oi'i  (Vrm  appear  to  have  been  used  ad 
equivalents.  So,  too,  of  Rome,  Mommsenf  sajTs: — "  As  the 
clans  resting  upon  a  family  basis  were  the  constituent 
elements  of  tlio  State,  so  the  form  of  the  brnly  politic  was 
modelled  after  tlie  family,  botlx  generally  and.  in  detail.* 
That  the  king  was,  in  fact,  the  House-master  of  this 
political  Hoiisehold  is  eviilent,  "  for  at  a  later  period  tbere 
were  to  l>e  found,  in  or  beside  his  residence,  the  always- 
blaxinj:  hearth  and  the  well-closed  store-chamber  of  the 


*  Wavhunutli,  ■*  ilist.  Ant  of  Gnecc,"  xtlL  L,  jf.  S0O. 
t  '*  Hut.  of  Kome,"  vol  i.,  p.  06. 
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"community,  the  Hoinan  Vesta  anil  the  Koiiian  Penates,  as 
indication.^  uf  the  visible  unity  of  that  supit^itiL;  Household 
which  included  all  Rome." 

I  need  not  apeak  further  of  the  public  worship.  auJ  the 
honours  paid  to  the  founder  of  the  city  and  its  <^fuardian 
gmW  Ever^'wherc  were  the  dtoi  noXiacic;  everj-wheru  the 
auapicia  pitbtka,  or  the  knowledge  of  the  sigrw  by  which 
these  goda  expre«aod  their  will  There  was  no  city  which 
liad  not  its  special  public  woi-shrp ;  and  this  worship  wan 
analogous  to  the  worship  uf  the  clan,  and  to  the  worship  of 
the  Household.  Nor  is  it  necessarj*  that  I  should  labour  to 
prove  what  no  peraon  disputes — the  presence  of  clans 
within  the  archaic  States.  I  shall  nieix^ly  advert  to  the 
well-known  distinction  iMitwcen  the  politiiai]  clans  and  the 
true  clans,  the  '*fi\oi  rovtKat'  and  'fiiXai  ytViwii'  of  old 
writers.  TIio  former  were  merely  statutory  airangenientw, 
specially  created  on  the  model  of  the  older  clans  for 
purposes  of  political  convenience — mere  creatui-es  of  the 
State,  and  parts  of  it,  without  any  independent  existence. 
The  Utter  are  the  true  spontaneous! y-fonned  clans  with 
which  these  pt^es  ary  concerned.  As  to  the  dealings  of  the 
State  with  its  individual  niembei's,  and  net  with  their  clans, 
there  is  ample  evidence.  At  Athens,  the  State  sometimes 
thought  fit  to  reward  the  disUnj^ahed  sej-vices  of  some 
foreigner  by  the  gift  of  citizenship.  It  had,*  however,  no 
power  to  order  }us  admission  into  any  clan.  It  could  nob 
make  him  the  clansman  of  Apollo  Patrdoa  or  of  Zeus 
Herkeios.  But  the  woi-ship  of  these  deities  was  an  essential 
conditiun  to  the  holding  any  public  otKce.  Con»t'<|uently, 
these  ini^iroitjTot  or  State-made  citizens  were  incapable  of 
election  to  any  magistracy.  On  the  other  hand,  when  a 
member  of  a  clan  became  a  member  of  the  State,  the  State 


•  Sm  Hermann.  "Gnw.  Ant,"  p.  IM. 
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declined  to  recognize  any  ilisaliilitiw*  to  wliich,  hy  clan- 
custom,  he  iniglit  W  subject.  Thus,  a  Filiufi  FaviiHae  was, 
publico  jure,  on  equal  term.s  -with  hia  Paier  Familtiui,  was 
ecjually  eligible  for  public  office,  anil  was  equally  capable 
of  exorcising  public  functions.  He  might  even,  an  I 
shall  siilisequently  show,  be  his  father's  political  superior, 
althou^'h  at  the  samu  time  he  was  subject  to  that  fatliet^ 
urrestmineil  power,  within  his  precinct,  of  life  and  death. 

Sucli  an  alliance  involved  community  of  public  property, 
and  reciprocal  capacities  for  all  the  ordinary  transactions 
of  life.  "The  community  of  the  Human  people,"  says 
Mommaen,*  "  arose  out  of  the  junction  (in  whatever  way 
brought  aljout)  of  such  ancient  clanships  as  tlic-  Roiuilii, 
Yoltinii,  Fabii,  Sec:  the  Roman  domain  comprehended  the 
united  lands  of  these  clans.  Wiocver  belonged  to  one  of 
these  clanJ!  w&n  a  burgess  of  Rome."  Every  hui^fess — that 
is,  every  full  member  of  the  society — was  entitled,  as  of 
course,  to  all  the  material  rightfi  and  advantages  of  such  an 

aSHOCiation,  to  tlic   tKiyafUa  iviftyuala   and  immfiia   of  which 

Xcnophon  speaks.  But  the  principal  right  is  that  of  intei^ 
marriage.  It  is  this  right'f"  which  practically  funns  the  test 
of  e<)uality.  A  citizen  must  marry  within  his  Stat*,  that 
is,  he  mu.st  many  with  his  peers.  Those  clans,  then,  witli 
whom  he  may  intt-rmarrj",  are  those  whom  ho  acknowletiges, 
and  who  acknowledge  him,  as  equal. 

The  aasertiun  that  the  Slate  union  wag  originally  meant 
to  be  for  an  indefinite?  tiiUL-.and  for  indefinite  purposes,  doea 
not  admit  of  historical  proof.  I  can  ordy  say  that,  from 
the  (laj-s  of  the  siege  of  Naxos  to  the  days  of  the  sic^  of 
BJchmund,  men  liavc  always  acted  upon  this  principle. 
Secession  has  never  been  recognized  an  a  political  right.  It 
will  perliaps  suffice  if,  in  these  circunistances,  1  cite  the 

•  "Bwt,  of  Rome."  vol.  1.,  p.  G6, 
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opiniuiiB  of  three  great  authorities.  I  do  su,  uot  because  I 
think  that  they  give  any  help  towards  the  solution  of  the 
prohleiii  concerning  the  true  functions  of  the  State,  hut 
bcrAiLftt*  they  show  tlie  upiniun»  of  tho  lierit  minds  &&  tu  the 
indel:nite  ehanicter  of  the  os-iociation.  Aristotle  says" 
that  civil  society  was  founded  not  merely  that  its  members 
might  live,  but  that  they  might  live  well.  Bacon-f*  insists 
that  the  "  JiLH  J*(Ll>f.icum"  extends  "lul  ontnia  circa  h^na 
*8c<'  eivittUia."  And  Mr.  Austin*  declares  that  "the  proper 
purpose  or  end  of  a  sovereign  govoiTinient  is  the  greatest 
possible  advancement  of  hiuuan  happiness." 


§  3.  There  is  an  antecedent  presumption  in  favour  of  Hi»toric»i 
this  connection  of  the  Houseliold  anil  the  State.  Early  thia  *iew 
society  was  based  on  community  of  worship,  and  the  form  state. 
which  the  Kupet^tructure  assuniud  was  tliat  of  the  Houso- 
huld  expanding  into  the  Kin.  It  mighty  therefore,  lie 
reasonably  expected  that  the  first  attempts  at  any  higher 
oi;ganization  would  proceed  upon  the  same  principle,  that 
they  would  be  founded  on  a  eommimity  of  worship,  and 
that  tliey  would  be  modelled  acconling  to  the  prevailing 
typo.  Further,  fnim  the  strung  individuality  and  the 
iiiaj^x-ssive  nature  of  the  early  cults,  it  might  also  be 
expected  that  the  new  combina^on  would,  at  least  in  its 
early  stage,  not  be  intentionally  antagonistic  to  its  pre- 
decessor; but  that  the  two  svstcm.s  would,  at  all  events 
for  sumo  time,  exist  side  by  side.  If  this  presumption 
coincide  with  the  known  facts  of  history — if  the  d  )inoH 
aigument  be  confirmed  by  actual  experience,  the  consi- 
lience will  funiisli  tho  strongest  proof  of  the  theory  tliat 
the  natmx!   of  the   case  ailntibi.      1  proceei,!,  therefore,  to 
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state  the  historical  evidence  which  I  have  to  offer  upon 
this  question. 

There  wrre  two  ways  in  which  the  known  relatione 
lictween  clans  and  the  State  that  compiised  them  might  ho 
eetabliBhed.  I  mean,  of  coarse,  truo  clans,  and  not  tlio»o 
local  (livisionH  to  which  I  have  already  referred.  Either 
the  clans  might  be  intogratod  intn  a  State,  or  a  State  might 
be  diffeix'otiated  into  clans.  Au  association  might  be 
formed  hy  separate'  clanB,  and  these  Iwdies  might  gradually 
become  fso  co-ordinated  tliat  the  life  of  the  whole  should 
predominate  over  the  lives  of  its  parts ;  or  an  association 
might  he  funned  in  the  natui'e  of  a  non-genealugic  clan, 
within  which  new  clans,  or  n&vr  branches  of  old  clans, 
would,  acconling  to  the  Hindu  model,  naturally  arisv.  Of 
these  two  methods  there  are,  I  think,  examples  in  the  two 
great  States  of  anlltjuity.  On  the  former  principle,  Athens 
was  formed  ;  on  the  latter,  Rome. 

TliueyiiidL'8*  alk'gi.*.s  tliat,  in  early  times,  Attica  was 
inhabitcl  by  separate  communities,  pos^iessing  each  ita 
own  Piytanemn  and  its  own  rulers ;  that  tbeec  bodiea 
were  not  only  niutunny  independent,  hut  in  some  c&seti 
mutually  hostile ;  tliat  Theseus  succee<Icd  in  uniting^ 
ttiem  into  one  city ;  and  that,  in  the  liiatorian's  own 
time,  a  commemorative  festival  was  celebrated  at  the 
public  expense  in  honour  of  the  Gwldtiss.  He  further 
alleges  that,  iu  his  day,  the  variomj  townships  still 
continmil  to  exist,  and  to  ceh-bi-ate  their  ancewtral  worship. 
But,  although  tliis  latter  worship  was  evidently  that  which 
was  most  fandliar  to  theui,  all  these  people  were  ako  the 
votaries  of  the  great  Goddess  of  the  Athenians,  Pallas 
Athene,  and  were  the  citizens  of  one  city.  The  historian 
vividly  descri1>es  Uie  reluctance  and  the  gritf  of  the  people 
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when,  at  the  comniencement  of  the  Peloponnesian  War, 
they  were  forced  to  ryinove  from  tlie  country  into  the  city 
r— feelings  far  more  inU^nse  tlian  those  which  the  French 
ia.t\t»  lately  experienceil  when  they  were  compelled  to 
Auek,  beneath  the  walls  of  Paris,  a  temporary  shelter  from 
tht'ir  German  invaders.  But,  notwitlistamling  the  strength 
of  this  local  attach  111  en  t.  no  person  among  theiu  doubted 
that  his  political  alleg^iance  was  due  to  Athens.  The 
iphicnl  name  '  Atticans'  was  niergud  in  Uie  political 
name  '  Atht^nians.'  Thcu>  was  uniloiiht(;dly  a  time  when 
Alarathon  and  Dekeleia,  Aphidiin-  and  KleuijiK,  were 
autonomouB.  For  political  piirpuses,  as  we  shouhl  describe 
the  proceeding,  these  communities  met^ged  that  autonomy 
in  the  "  pviift^Ui'  of  Athens.  For  religious  piirpusf.'s.  and 
for  the  other  oVtjects  of  clandife.  they  retained  their  originoJ 
individuality.  Thiw  union — lax,  indeed,  according  to  our 
modern  notiona,  but  far  stronger  than  any  similar  asHocia- 
tion  that  had  previously  existed — iTsted,  as  1  have  said,  upon 
the  coiiinion  worship  of  Athene  Poliaj>.  This  worship  did 
not  interfere  with  the  woi-ship  of  Apollo  Patr6o8,or  of  Zeiii 
Herkeios.  The  Gotides-s  presided  over  the  city  an  such  ;  but 
Apollii  was  the  god  of  tin;  Ionian  elans,  and  ZyuN  Hrrkeios 
was  the  common  name  by  winch  tlie  ancestral  worship  of 
each  household  wa8  indicated  T\iv  go<l«  of  the  city,  of  tlie 
clan,  and  of  the  household,  were  distinct,  and  their  worship 
must  not  be  confounded.  But  the  public  interest  n-njuired 
that  the  domestic  worsliip,  according  to  its  several  rites, 
hhould  be  duly  maintained.  Thua,  a  common  religion,  and 
.conseipiently  eoinmon  intcre-sUs.  were  t'stablishetl  for  the 
'Vhole  of  Attica;  and  yet  that  religion  did  not  displace,  but 
protected,  the  \-arioHs  fonns  of  Gentile  worsldp.  At  what 
lime,  and  in  what  circutustances,  this  remarkable  aKsociatiou 
wa.s  fonned,  there  are  no  nirrans  of  certain  knowledge.  But 
it  is  hardly  an  exaggeration  of  it*  importance  to  describe 


328 


THE  STATE. 


the  event  as  "the  beginning*  of  the  political  histoiy  of 
mankiml." 

Grecian  hifitoryt"  presents  many  other,  although  perhaps 
less  comtpicuuuB,  instances  of  this  process.  Tegea,  in 
Arcadia,  and  D^-nie,  in  Achsea,  were  formed  each  out  of 
eight  village  comroimitics.  Mantinea  was  compofied  of 
four.  Megara  and  Tanagra  are  also  mentioned  as  ha\'ing 
been  similarly  formed.  Kven  after  the  Pei-sian  War,  the 
city  of  EUs  was  the  result  of  a  like  coalition.  A  hundred 
years  aftc-r  the  foundation  of  Elis.J  forty  village  coui- 
uumities  coalesced  to  fonii  Megalopolis,  the  Great  City — 
Slicklegarth,  as  our  anceatora  wonld  have  called  it— by 
which  Epaminondas  thought  to  secure  the  uuity  of  Ai'cadia. 
But  \^ithoiit  seeking  other  examples,  it  is  enough  to  cite  the 
authority  of  Aristotle  §  tliat  "  the  community  formed  out  of 
several  villages  is  a  perfect  city,  having  the  limit  of  all  self- 
Huffidngncsa" 

There  are,  Buhstantially.  two  learling  opinions  as  to  the 
origin  of  Rome.  One  Is  that  of  thu  early  traditions  ;  the  other 
is  tliat  of  some  modem  historians.  Tlie  former  represents  the 
city  a«  springing  from  what  I  havi;  called  a  n on -geiiea logic 
tiibe.  The  other  regai"ds  it  as  the  result  of  a  tf^naii'iantu*!, 
or  inti^gration,  among  three  pure-bloodi<d  clans.  It  is  not 
necessary  that  I  should  undei-take  to  determine  this  cootro- 
vers)'.  Whichever  opinion  ho  con-ect,  tliere  is  littly  doubt 
that  the  city  was  unite<l  by  a  common  worship;  thatitiras 
organized  on  the  model  of  a  Household ;  and  that  the  special 
colts  of  the  clans,  whether  they  wore  formed  within  the 
State  or  were  prior  to  it,  were  cai-efully  pi-eser%'od,  concur- 
rently with  the  worship  of  the  public  Penates.    Yet  1  may 


•  8©e  Frmnan'i  *■  Hiit.  E*»y«."  toL  ii.,  p.  120. 
t  GrMtv,   "  Hitt.  of  fJnwcc,"  v<iL  ii.,  p.  MB. 
;  Ih.,  ]. ,  .107. 

i  "ruhiici,"  i,.  1.  a 


HISTORICAL  EVIDENCE. 


RS9 


Iw  permitted  to  state  a  few  of  the  re&^onK  which  have  led 
me  to  the  conclusion  that  the  older  idea  is  correct.  The 
first  reason  Ls  that  tliu  Roiuaim  thuiight  so  thL-mselves. 
Little  wei];fht  fan  be  ^iveii  to  tliis  arj^uiivut  iu  tlie  presence 
of  good  evidence  to  the  contrary.  But  in  the  present  case 
I  do  not  think  that  such  evidence  exi&tA.  Lord  Strang- 
ford  observes*  that  in  Ea-stora  countries,  "wherever  a  rude 
and  uncultivateti  people  have  Ixren  bi-ought  witliin  the  pale 
of  Islam,  they  have  never  failed  to  connect  theinsclvf^s  with 
the  traditionary  quasi-biblical  ethnolo^'y  of  their  conquerors 
Of  spiritual  inKtnicturH,  through  .some  imtrJarcli  or  hero  of 
Scripture,"  No  such  jjeneral  caiuto  of  eiTor  appeal's  to 
exiat  in  Rome.  The  Trojan  legend  is  easily  separable  from 
the  genuine  tradition.  The  course  of  national  development 
seems  to  have  been  fairly  i-egu!ar.  The  <letails  of  the  story 
ave,  of  course,  been  overlaid  with  the  usual  ci'ust  of  fable, 
and  it  Ls  idle  to  attempt  to  distinguish  the  true  from  the  false. 
But  where  d«.-i4C  nt  wat*  cf  vital  practical  importance,  and 
where  all  matters  reiatiug  to  it  were  carefully  prescrx'ed, 
and  where  care  was  taken,  by  fcfttivals  and  similar  means, 
to  {>erpetuate  the  memory  of  great  leading  events,  the 
ivfusal  evun  to  adndt  the  national  tra<litiotis  seems  to  Ihj  a 
mmpplication  of  the  rulea  of  evidence.  Again,  both  in  its 
constitutional  hlstoiy  and  in  its  law,  Rome,  when  it  first 
appears  in  history,  presents  a  remarkable  atlvance  as  com- 
pareil  with  mast  other  peoples.  Prolwibly  tin;  tlct^-miining 
point  in  the  hi-story  of  Rome  is  the  start  that  it  obtained 
in  social  evolution.  To  what  cauAee  this  start  was  due,  no 
evidence  now  remains  to  toll  us.  But  the  fact  seems  to 
suggest  some  fundamental  ditference  between  Rome  and 
the  ordinary  run  of  pure  claiis.  "  A  long  succession,"  says 
Mommsen.t  "  of  phases  of  political  development  must  have 
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intervened  between  such  constitutions  &&  the  poems  of 
Homer  ami  the  GoniiRiiJa  of  Tacitu;*  delineate,  and  the 
oldest  0]>ranizatiomi  of  the  Roman  coiumuniitts."  In  place 
of  thesu  hj-polhetical  chau^jes,  for  whtuli  no  pro<:)f  exists* 
and  no  parallel  is  known,  it  is,  1  think,  nimpler  to  asauuio 
that  the  city  of  Runie  was*  never  like  either  the  Ht-llenic  or 
tlie  Teutonic  clan^,  but  aro^  under  di^siuiilar  conditions. 
Again,  there  is  no  trace  in  Roman  history  of  any  royal 
ypYvt.  Such  a  body,  tlie  representatives  in  the  elde-st  line 
of  the  ilivimi  Epoiiyin.  is  essential  in  i-very  pure  clan. 
Even  where  several  such  clans  have  coalesced,  some  pro- 
vision for  the  headship  is  made.  Thus,  at  Atliens,  then* 
were  the  Kodriils,  in  whom,  cvtn  afti;r  the  abolition  of  the 
kin^om,  the  royal  tlignity  lon^;  liiit^'ereiL  But  although 
the  royal  title  survived  fur  n-ligiMUH  purpases  at  H*juie, 
tliere  Is  not  a  vestige,  even  in  the  legends  of  the  regal 
periotl,  f»f  any  clan  with  any  liofeditaiy  claim  to  royalty. 

Further,  Niebuhr*  has  remarke<l  that  the  proper  names 
among  the  Oscaii  nAtion.s  were  usually  Oentili)  names  among 
the  Romans.  Such  was  the  royal  name  of  TuUius.  Such 
were  the  famous  literan'  names  of  Pacuviiis,  of  Statius,  and 
of  Gellias.  Niebuhr  merely  nqtice.s  the  fact,  hut  the 
explanation  of  it  seems  to  be  possible  in  the  light  of  the 
passages  which  T  hiivif  cit^^il  fnjui  tht-  Eastern  i>xpericQce» 
of  Mr.  Lyall.  This  explanation  tends  to  wmtirm  the  oli^ 
legend.  A  chief  of  pure  bluu*!,  in  CDriseijuence  probably  of 
some  intpei-fection  in  his  generations,  makes  a  n^w  settle- 
ment, at  the  heail  of  a  few  followers  and  friends.  Thr 
new  community  becomes  successful.  It^  success  attracts 
from  other  scicietiea  other  adventurers.  When  any  of  tlies<'i 
adventureni  prospers,  he  becomes,  in  the  new  commuuity, 
the  fotmder  of  a  clan.     Of  this  clan,  the  principle  of  Exogamy 
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server  to  deline  and  to  preserve  the  limits.  The  clan  takes 
its  name  from  that  of  it«  gonareh  or  ff«m<icr.  If  the 
Eponym  were  a  man  of  pure  bloo<i,  he  would  intfoduce 
his  hereditary  »nct\i,  and  eHtabli»h  a  new  branch  uf  hi» 
original  gens.  If  he  were  not  of  pure  blood,  he  would  be 
knuwn  merely  by  his  proper  nainc.  Not  unftvquently,  too, 
in  the  i-oughneat  of  a  new  settlement,  an  old  name,  especially 
if  it  Ih!  unfamiliar  tu  the  new  aM^HJciates,  is  Lmt,  and  some 
accidental  d^lgnation  is  acquired.  In  such  circuinstancf^a 
tliu  new  appellation  generally  prevails ;  and  nion  do  not  care, 
or  perhaps  arc  not  without  much  trouble  able,  to  re^uiiiu 
their  proper  patronjnnic.  If,  then,  the  fact  he  an  Nivbuhr 
has  alleged,  the  inferences  from  it  are — first,  that  Rome 
was  nob  the  n-.siilt  of  a  pure  elan  or  of  a  union  of  piu^e  claas, 
but  was  u  non-gL-nealogic  s<>ciety ;  and  la-xt,  that  many 
mcmberH  of  tliis  non-genea!(*gic  clan  were  broken  men,  who 
either  had  not  in  their  own  countiy  attained  the  dignity 
of  a  kin,  or  who,  in  the  course  of  their  adventures,  had 
abandoned  their  old  asiiociatious. 

The  evidence  with  i-espect  to  the  ancient  Oermans  is  les» 
complete  than  it  is  in  the  cases  of  Athens  and  of  Rome. 
It  consists  mainly  of  the  sketch  of  Tacitus,  which,  masterly 
though  it  be,  is  sometimes  liighly  tantalizing.  From  this 
source  alone  it  would  not  be  possible  to  reconstruct  the  old 
piility  ;  but  when  that  polity  has  Ijcen  dweiilH-il  from  otlier 
evidence,  traces  of  it  tjuickly  reveal  themselves  in  the 
pages  of  the  great  Human  historian.  With  such  aid,  his 
distinction  between  the  'civitates'  and  the  kins  that- 
compose  them  Is  apparent.  It  may  be  infeiTed  that  tliese 
*  civitates'  were  founded  on  a  religious  ))asis,  both  fix>iii 
his  account  of  thoso  Teutonic  AntphicU'onies  that  I  have 
already  uieutioued,  and  from  his  statement*  that,  at  the 
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uieetinga  of  tlw  civitates,  tha  privsis  were  chai^^  with  the 
mainttinano;  uf  onU-r,  atnl  in  tlie  execution  of  this  ihiiy 
exercised  plenary  powers.  Concurrently  with  the  general 
power  of  the  State,  the  operation  of  the  "  Jue  FrivaUmk,"  or 
the  custom  of  tlie  kin,  may  be  discerned.  The  kin  makes 
it8  appearanco*  in  the  order  nf  V»attle,  in  thu  maintenance 
of  the  blood-feud,  and  in  mattei-s  ol"  iuiieritance.  Foreign 
niarriagos,-f  too,  are  avoided ;  and  in  the  ceremony  of  arming 
tho  young  warrior^  the  distinction  between  the  "Ui/ium" 
and  the  "  vfj*imhlmi"  is  hi-oadly  marked.  In  later  times, 
mention  is  frecjuently  made  uf  communities  asttociated  under 
a  common  name.  Such,  for  example,  were  the  Ficts,  who 
were  composed  of  the  Oaledones  and  the  MH;ata*.§  Much 
were  the  Alemanni,  and  the  great  names  of  the  SaxouH 
and  tlie  Franks.  But  the  nature  and  tlie  circumstances  of 
these  oniona  ai-e  not  sufficiently  known  to  warrant  any 
confident  opinion  on  the  subjijct  One  instance  is  at  least 
su^estive.  lite  Angli  and  the  Weringi,  tribes  mentioned 
by  Tacitus,  cualL->ice<Ji|  under  the  expi'cssive  name  of 
Thimnjp,  or  "  Sons  of  Thor."  Thus,  the  modem  name, 
Thiuingia,  attests  the  principle  upon  which,  fourteen 
centuries  ago.  the  coalition  of  clans  proceeded.  The 
Scandinavians  present  a  fitill  stronger  ilhisti-atioii.  llio 
Norseuient  who  settled  in  Iceland,  "  when  they  desired  to 
form  a  community,  built  a  temple,  and  called  themsL>Ivc-s  by 
the  name  of  Gothi  or  hoE-Gothi, '  temple-prieats ;' ami  thus 
the  temple  became  the  nncleus  of  the  new  comniimity." 
Many  indejiendent  communities  of  this  cliaracter  sprang 
up  all  through  the  countrj',  until,  about  the  ywir  i):W. 
an  integiation  took  place.     Ulf-lyot**  was  the  Theseus  of 
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Iceland.  Under  his  influence  the  various  Gothi  fomied  an 
"  Althing,"  or  general  legislative  assembly,  and  Iceland 
became  a  State. 


§  4,  For  the  purpose  of  denoting  social  relations,  all  tlie 
Aryan  languages  contain  a  series  of  terms — not,  indeed, 
etJ^nologicalIy  connecterl.  hut  expressive  in  each  case  of 
similar  relations.  To  select  the  three  most  convenient 
examples,  the  firet  series  contains  the  Gens,  the  *wX>?,  and 
the  Kin.  In  the  second  series  there  are  the  Agnatio,  the 
tparpm,  in  its  Homeric  sense,  and  the  Sibsceaft  or  Ma-g.  There 
is  a  thini  Jiuries,  which  consists  of  thy  Civita-s.  thu  irii.\ic,  and 
the  Volkerschaft.  Theae  last- mentioned  terms  imply,  as  I 
have  attempted  to  show,  a  new  union,  liased.  indeetl,  on  the 
idea  of  the  Hou.iehold,  hut  incluiling  stiveral  Kins,  and  so 
having  in  certain  ix>.spects  a  Gentile  structure.  If  this  view- 
be  correct,  a  fourth  series  of  tenua  might  be  expecte<-L  There 
la  fttill  wanted  a  set  of  words  which  bear  to  the  third  seiies 
the  same  relation  that  the  second  series  bears  to  the  tintt.  In 
other  words,  if  the  State  iinittite  the  Kin,  what  is  the 
political  analogue  of  tlie  Sib  ?  WHiat.  in  the  'Viw  Publicum," 
coriespondfl  to  the  Agnatio in  the  '* ./hjt  P^'irlUltv^  f"  I  thinlc 
that  the  missing  scries  may  be  found  In  the  woxtls  Curia, 
^parpia  in  its  later  sense  (or,  as  the  Spai'tans*  called  it,  &{iti)t 
and,  perhaps,  Hundertschaft.  These  tcnus  denote  a  political, 
not  a  Gentile  division.  They  are  not  independent  anunge- 
ments,  but  denote  re.spectively  the  Civitiii.t,  the  w<JX»c,andthe 
Volkerschnft.  They  formed,  as  between  their  fL-llow- 
juembers,  a  closer  connection  than  that  to  which  their 
general  political  relations  gave  lise.  Of  four  Quirites,  two 
who  were  meuibore  of  tliu  sftuiii  Cui-ia  wcm  much  more 
intimately  related  than  two  who  were  members  of  different 
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Curise.  The  bond  of  union  was  a  spwial  wors)iip ;  and 
Zciis  Phi-atrios  performs  a  ftmction  similar  to  that  of  Zeus 
Herkc'ios. 

It,  i»  cluar  that  the  Ciiria  was  a  pulitical  and  nut  a  Gentile 
arrangement.  The  Roman  tradition*  connects  it,  and  it 
Alone  of  Roman  in»titittions,  with  the  oi*i^n  of  the  city. 
It  is  also  noteworthy  that  the  K^^ncalogical  lejjends  of  the 
Teutons  givu  geiiealogiiM  of  the  clans,  but  not  of  either 
Volkerschafts  or  Hundeitschafts.  For  the  special  relation 
<if  the  Curia  to  the  Hivitas,  a  hint  is  found  in  the  statement 
tliat  Romulus  giivo  each  Curia  unt.^  allotuR'nt.  Tliis  state- 
ment suggests  the  grants  to  tht*  Mic^,  or  villatjes,  hy  the 
entire  dan.  In  the  case  of  the  Curia,  however,  if  ivliancc 
can  hv  placed  upon  our  authoritieii,  this  grant  must  bo 
undei-stooil  with  refen?nee  to  the  township  only.  The 
extent  of  the  grant  Is  said  Uy  have  been  two  Imndred  jvujera, 
which  was  meant  for  one  hundred  houseliohlers,  ajiart  from 
their  tise  of  the  common  land.  Thi.s  measure  was  called 
ceniiLria,  and  thus  a  sort  of  connection  is  estalilished 
between  the  ('una  and  the  Hnndei-tschaft.  It  is  not  worth 
while,  however,  to  inquire,  even  if  there  were  any  means  of 
certain  infonnation,  whether  the  estate  of  each  Curia  did  or 
did  not  incUitlf  iiim-t*  than  building  allotmentM.  The  rights 
incident  to  thuse  allotments  must  have  existed,  whether 
they  were  exercisetl  over  tJio  land  of  the  Curia  or  the  land 
of  the  city.  It  is  sufficient  for  my  purpose  that  the  Curia 
was  an  intermediate  body  between  the  Statt;  and  the  House- 
hold ;  and  that  it  receivud  for  its  members,  and  distribute<l 
among  them,  grants  of  lam),  in  the  same  way  that  the  Ma)g 
acte*.!  in  the  Gentile  economy.  The  word  "  curia"  itself 
appears  to  point  to  the  Mu^g,  or  Joint  Uousehold.  Its 
otymology  has  long  been  a  subject  of  as  great  difficulty  aa 
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its  structure  and  functions.  Recently,  however,  Corasen* 
has  pointeJ  out  that '  curia,'  or,  in  its  oMer  fonn, '  covUua,' 
transliterates  with  'house.*  If  this  view  be  acceptcJ, 
'curiales'  will  mean  political  Agnati,  just  as'cives'  were  in 
etfect  political  Gentiles. 

§  5.  Accoi-iiing  to  the  view  that  I  have  thus  euileavourivl  TNI 
to  present,  the  State,  in  it*  earlier  fonu,  was  an  indepentlent  Armj 
asifitciation  of  men  according  to  clans.  In  other  words,  iU 
constituent  elements,  although  they  wore  individuals,  were 
individuals  in  groups.  Theiv  was  thusadinded  allegiance, 
and,  conseij^uently,  a  continual  struggle,  between  tlio  claims 
of  the  clan  and  the  claims  of  the  State.  It  was  only  by 
the  complotfi  snhnrrli nation  of  the  clan,  and  the  direct 
communication  of  the  State  with  t-ach  indivtiUial  citizen, 
that  true  political  society  wa.s  established.  These  principles 
and  this  pi-ocess  may  be  observed,  not  on  the  civil  side  only 
of  the  State,  but  also  on  its  military  aide.  The  community 
in  pi?acc  and  the  coiiimunity  in  war  are.  in  fact,  the  same 
community  undt-r  dittorent  aapwcts.  It  is  not  unrta-sonable, 
therefore,  to  expect  that  the  development  of  the  army- 
should  correspond  with  and  illustrate  the  development  of 
the  Stat*.  As  the  history  of  law  vecoitls  the  evolution  of 
the  individual  from  the  corp4n'Htioii,  in  all  matters  relating 
to  property,  to  succession,  to  personal  lights;  so  military 
history  narrate-s  the  evolution  of  the  militant  clansman 
into  the  profes.**e<l  soldier.  The  oiiginal  araty  was  simply 
the  clan,  or  the  peuplo  assembled  in  its  clans.  Each  clan 
met  aocoixUng  to  its  respective  Miugs.  The  development  of 
the  army  consisteJ  in  breaking'  down  these  divisions,  and 
in  the  furaiation  of  a  uidon  independent  of  the  clan.  In 
this  union    the    individual   soldier  found    his  place,  not 
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according  to  hi»  own,  convcjuence  oi  Iiis  pfrwnal  status, 
but  according  to  his  coinmanrlor's- view  of  the  exigencies  of 
the  sei'vice. 

Examples  are  scarcfcly  needed  of  the  rule  that  ai*chaie 
men  fought  by  clans.     If  the  structure  of  their  society  be 
such  a»  1  have  atteiupteU  tu  dezicribe  it,  such  a  method  U 
evidently  that  which,  from  the  natiin-  of  the  caae,  showM 
have  betn  tixpectyd.     It  is,  however,  prudent  to   verify 
inferences,  however,  clear  tlicy  may  bo,  by  a  corapanson  . 
with  actual  facta.     Our  earliest  authority  ia  Nebtor'a  i-iil* 
in  the  "Iliad,"*  when  ho  advises  Agatuomnon  to  mai'>il>al;:. 
his  men  by  Phyla  and  by  PluutriE,  bo  that  Pbratra  uii^hbf-i 
support  Phratra,  and  Phylon  support  Phylon.  Tlie  Teuton^f' 
acted  ti[x»n  the  aaiiic  principles ;  and  their  liwt  was  not  a   . 
rnndoiii  crawd,  but  waa  fompoaed  of  kinsand  Mougs,     Of  tlie 
early  Roman  system  no  inroiuatiun  exists ;  but  under  the 
Servian  i-eforins  the;anny  was  organized  with  r«ference  t^    . 
its  civic,  if  not  its  OentUc  divisions.     Nor  is  llr,  Kobei  t^ion's 
suj^gestion  impossible, ^  althou;^h  I  do  not  attaeli  uiueli  wui^ht 
to  the  fact,  that  the  rule  of  the  Imperial  law,  \(y  wliidk  the 
property  of  the  intestate  soldier,  went  to  hie  opmi-adoa 
and  not  to  the  Fise,  may  have  beeu  a  far-off  echo  of  the 
days  when  the  Jlomaij  soldiCT  «toqd  inline — not  Viitli  Ida 
Yexillatio  and  Ifis  Legio,  but    with  Jus, .;  C^^oatia  and  hia 
Qoiik'^'  In  the  Keltic  people^  httwever.'ti^c  evidence  ia  clear. 
There  is  no  more  inti'i-esting  part  of  Lord  ifacaulay's  great 
work  thap  that  in  which  be  describes  thjR  Highland  clan*. 
He  tbere§  shows  that  a  clan  v-na  a  regiment  almost  ready 
made.    "  All ,  that  was  neceaaaiy  was,  tJiat  tlie  military 
organization  should  be  CQ^foi'U^t^'d  totlic  patriarchal  OJ-^&nixa- 
tion.     The  chief  must  be  colonel ;  Iiis  uncle  or, brother  must 
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be  major ;  the  tacksmen,  who  formed  what  may  be  called 
the  peerage  of  the  little  communitj'^  must  be  the  captains ; 
the  company  of  each  captain  must  consist  of  those  peasants 
who  lived  on  his  lands,  and  whose  names,  faces,  connections, 
and  charac-ters  were  perfectly  known  to  him ;  the  aubaltem 
oHicers  must  be  selected  among  the  Duinlte  Wassols,  proud 
of  the  eagle's  feather;  the  licnchman  was  an  excellent 
orderly  ;  the  hereditary  piper  and  his  sons  formed  the  band ; 
and  the  clan  became  at  once  a  regiment"  A  regiment  so 
OODstitutei;!  possessed  no  Bmall  advantages.  In  it  there  were 
exact  order  and  prompt  obedience,  and  mutiny  and  deser- 
tion wore  unknown.  Every  man  knew  and  trusted  his 
comrade.  Every  man  was  devoted  to  his  officers.  No 
man_  thought  of  deserting  his  colours,  because  his  colours 
r  x^prcsented  to  him  his  world.  But  although  nothing  was 
easier  than  to  turn  the  clans  into  efficient  regiments, 
nothing  was  more  difficult  than  to  combine  these  regiments 
into  an  efficient  army.  All  within  the  clan  was  friendly. 
All  without  the  clan  was  usually  hostile.  Between  clan  and 
clan  there  was  always  jealousy,  and  there  was  frequently 
hate.  That  general  could  have  little  confidence  in  the 
result  of  his  most  skilful  combinations,  who,  in  the  words  of 
Lord  Macaulay,*  "  at  any  moment  might  hear  that  his  right 
wing  had  fired  upon  hia  centre,  in  pursuance  of  some  quarrel 
two  hundred  years  old;  or  that  a  whole  battalion  had 
marched  back  to  its  native  glen,  because  another  battaJion 
had  been  put  in  the  post  of  honour."  It  is  ea^y  to  perceive 
how  unfitted  for  any  large  undertaking,  for  any  enterprise 
that  required  lime  and  patience  amj.  self-denial,  such  an 
army  must  have  been.  It  was  not  until  the  clan  system 
had  been  thoroughly  broken  pp  that  the  Highlanders 
became  adapted  for  the  purposes  of  modem  warfare.    A 
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similar  cliange  is  recorded  in  Romaa  histoiy.  Down  to  the 
■Uxao  of  Caius  Al&rius,  the  Rozoftn  militar}^  system  rested,  as 
1  }iavQ.8aid,  upon  the  Servian  orgonizaiion  of  the  civic 
mtlitia.  The  cavalry,  which  waa.  eempoBed  of  the  "wealthj 
'classes^  waa  diiHcuH  io  rccnut,  and  iU  tcrnpur  had  becoDM 
'kcisolutely  intolerable.  The  infantry  was  les?  t^i^nage- 
a*ble,  Lut  still  urgently  needed  reform.  "  Th^  IU>m&n 
method,"  says  SiommKen,*  "of  aristocratic  cla8sificatjoD,^iad 
hitherto  prevailed  also  within  the  le^ou.  Eac^  of  tbc  f<iw 
divisions  of  the  velUes,  the  htistfUi,  the  prijicipes,  and  tl^B 
iriarii,  or,  bs  we  may  say,  of  the  advanced  guanl,  of  the 
,£rst,  second,  and  tliird  line,  had  lijlthert4>  posseseed  its 
•special  qualification  as  respcctod  property  or  age  for  aerviiKr, 
and  in  great  part,  alao,i its  own  st^'le  of  equipment;  eadi 
•had  its  definite  place  once*  for  all,  assigned  in  the  order  of 
battle;  each  had  its  duiinite  military  r^k  and,  it3  GVU 
'Standard.,  All  these  diHtiuctions  were  noyr  ^uperse^Uijl 
Anyone  admitted  as  a  legionary  at  all,  needed  no  farther 
JqualiScation  in  order  to  ^arve  in  any  divisipa  :  the  discretion 
x)f  the  otHccTB  alone  decided  as  to  his  place.  All  distiqc- 
tiona  of  annour  were  get  aaide ;  andj  consec|,ueQtly,  all 
recruits  were  uniformly  trained."  -,  ,, 

Two  pointa  connected  with  these  examples  deaETVt 
consideration.  One  is^  that  the  Gaelic  clans,  although  thqy 
never  formed  among  themselves  any  lasting  coDlederaLiai, 
sometimes  accepted  the  command  of  a  stranger.  "ZV** 
renowned  forei^  leader,  like  Montrose  or  Dundee,  obcclieiiat 
might  be  rendered  ;  hut  it  was  an  obedience  limitedLin  its 
extent,  uid  brief  in  its  duration.  The  clans  |:cmaii)ed  wi)^ 
the  army  untir  they  fought  with  each  other,  prqnarrell^ 
with  tbtar  general,  or  chose  to  go  home,  For  any  of  thm 
reasons  they^  without  hesit&tipn,  ^^i^donc4  ^^  at^t^ym^ 
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That  is,  they  formed  a  union,  mcomplete,'  mtlBcd,  and 
incoherent,  but  still,  in  some  sense,  a  uiiiun,  apart  from 
their  clan  Byslem,  and  distinct  from  a  mere  alliance  or 
CohfedoratioD  of  clans.  Wliat,  in  time,  such  a  union  might, 
in  able  handn  and  favouring  circumstances,  have  become, 
we  can  onl^-  conjecture.  But,  at  least,  it  was  a  union  which 
was  founded  on  a  principle  different  from  that  of  their 
ordiuarj-  clan  association.  Thus  a  political  union  was 
effected,  not  as  a  result  of  the  clan  system,  but  in  spite  of 
it  The  second  point  to  which  I  referred  is,  that  the 
'fehange  to  the  army  system  involved  a  recourse  to  something 
like  household  discipline.  The  change  in  the  structure  of 
the  Roman  legion,  which  1  Imvc  mentioned  above,  was 
ftccouipauied  by  a  cliange  in  its  drill.  "It  is  a  significant 
ffcct,"'  says  Momrti'dtfn,*  ""that  tiat  method  considerably 
Iricreafied  the  military"  culture  of  the  individual  eoldicr,  and 
was  tsstnliiilly  based  upon  the  'training  of  tbu  future 
gladiators,  which  was  ufnial  in  the'  fighting  schools  of  the 
'^Tfte.'*''  Thus,  the  principle  of  the  Goniitatus  asserted  itself 
at  the  expense  of  the  principteof  the  clan.  The  neceftsity 
of  an  independent  a«Hcici(lti<m;  at  a  political,  and  nut  of  a 
Oentile  organization,  was  apparent  It  is  not  from  the 
alodial  militia  that  the  modem  army  is  descended.  ltd 
To6ts  are  found  in  the  Comitatus,  in  the  discipline  of  the 
Household,  and  the  imUiftput<:d  cuqimands  of   the  IXuuoo 
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'  -§  6.  Another    indlcalfOT,  "of   the    practical    distinction  The  rfiBin 
betTvecn  the  StaUi  and  the  clan,  of  the  religious  cliaractcr  ,"'','"^'^' 
b!  tlie  foi-raef'md'i^'^tlii'  tenadty  of  existence  of  the  ^*""- 
latter,'  is  fbond  in  the  opposite  proce&s  to  that  which  I  have 
bccil  cbz^dcl'ii]^."  If  the  State  could  be  made,  so  also  it 
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ooold    be   imma4e.     As    the    Roman   Empire    haa    been 

described*  cut  indeed  with  perfect  accumcy,  as  ft  mere 
band  which  held  together  a  bundle  of  separate  cbibdiui^^, 
and  08,  Trhea  the  Empire  was  dissolved,  the  c4mm  unities 
still  remained,  so  the  communities  themselves  were  capable 
of  further  reduction  to  their  primary  elements.'  The  Greek 
language  has  special  words  for  bot!h  prbicedses.  *rhe 
integration  of  the  State  it  calls  nvfuUnnc :  the  disintegration 
of  the  State  it  callA  iimmait.  Of  tlie  latter  process,  there 
are  several  cxauiplus.  Xenophonf  relates  that,  after  the 
peace  of  AntalkldaA,  the  Spartans  resolved  to  indict  an 
exemplary  puniuhmcut  upon  the  Mantlneans.  The  wall  of 
U&ntinea  was  aouurdjngly  razed  -,  and  the  city  was  dlain* 
tegratt'd  into  four  parta,  as  in  days  of  old  tliey  used  to 
dwell.  This  reference  to  the  past  is  especially  remarkabfe, 
"bccaufle  Montijiea  is  described  in  the  "Catalogue  of  the 
Ships'^  as  if  it  were  a  single  community.  So,  too,  the 
Phokians,  after  their  defeat  in  the  Sacred  War,  were  com- 
pelled to  resume  their  village  life.  The  effect  of  this 
desecration  was  the  destruction  of  the  Siatc  I'oligiou.  The 
woDthip  ccaeed,  and  the  gods  were  forgotten.  Witb  the 
religion, §  everj-thing  which  depended  upon  it — law,  civic 
rightfl,  property- — fell  also.  The  very  gods  became  the 
property  of  tlie  enemy ;  and  if  the  Thebona  erected  a 
temple  to  Hei-^tl  on.  the  ruian  of  Flatsea,  it  wad  a  Theban, 
and  not  a  Plataian,  Hei-e  that  was  thereafter  worshipjwd. 
By  some  Buch  process  as  this,  after  its  trcacherj*  in  the 
Hannibalic  War,  llie  Romans  reduced  Capua^  to  the  rank 

•  Ouiwt,  "Hist.  Ciwiliiatioji,"  vol.  i.,  p.  93- 
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^  "C«t«rum  faahitari  tantuni  hmqaun  uriism  Capuaui  ftviiueuUnqaa 
placoit,  corpus  nolluin  ciritAtis  nco  Koatua  tiao  pl^hia  conoiliam  neo 
uaAistratua  csm  :  sine  consilio  publico  aiiio  iuiperio  lunltitudinMn  auUiua 
rei  inter  u  iwiciaju,  ad  conMUfiitn  inha^ilem  fore :  pnefectum  ad  jan 
rwldenda  ab  Baina  quaUumis  nus8uro>."-;^i.itv.  x:(i;i..  16. 
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of  &  village.  It  wa-s  also  the  usu&I  policy  of  Rome  to 
break  up  all  confeilo rations  among  its  vinquislieil  flubjecta. 
The  (Jlassics  contain  uia,Ry  allusions  to  the  use  of  the 
pl^jgh  in  the  destruction  of  cities.  The  reaaon  of  this 
pr»cLice  eecma  to  have  been  tbat  the  foundation  of  the  city 
w^  a  religious  cty^inony,  and  its  boundaries  were  marked 
by  a  furrow,  in  pursuance  of  an  order  of  the  gods  given 
Ihrougli  tht.>  augura.  Ootlie'  well  known  principle  that 
every  oblitjation  which  is  formed  in  a  particular  manner 
shuuM  l'«  diNSiiIvud  in  tlit^  like  inanner.'it  was  felt  that  a 
city  wliiirh  had  been  duly  consecrated,  could  not  be  dese- 
crated, save  by  9  aimUa^  AeropK^iy-  When  rre  hear  in 
mind  the  character  of  tlieao'  cteremonies,  wc  can  appreciate 
the  inclusion  of  the  chapter*  "DeSulcis  Circa  Villas," 
in  ;tliy  "  Indicuhut  Snper»lUi<trva/m  ei  Putjaniarwn" 
against  which  the  .Fathers  of  the  Church  thought  £t 
aoluinnly  to, warn  their  Teutonic  proselytes.  There  may, 
perhaps,  be  an,  fusion  to  some  kindred  practice  in  the 
alijiiratiiin  of  tlie  Sax-note,  or  Saaomcum  eoiwortlv/m, 
which  we  find  in  the  "Lawsf  of  the  Barbariana."  In  a 
remarkable  eatcchiam,  containing  an  "  AhrenuTidiatio 
Diaholi"  and  ^^  &  profession  of  faith,  and  prefixed  to  the 
"  Inditmdm^  that  I  have  just  mentioned,  the  catechomen 
,, pledges  himself  to  forsake  the  devil  and  aJl  the  devil's 
gilds,  and  all  the  devil's  works  and  words;  Thor,  Woden, 
and  t}ie  Sax-note,  and  ail  those  evil  onee  who  are  their 
aasociate.s.  Tlie  words  "Sax  note"  are  explained  to  mean 
the  tutelary  gods,  the  di&i  ^ttXialit,  of  the  Saxons.  It  ia 
known  that  Charlemagne  dissolved  the  Saxon  League ;  and 
it  may  have  been  that  the  method  wliich  he  adopted  for 
that  purpose  included  that  renunciation  of  which  the  form 
has  been  thus  preserved. 


•  CMwiui.  "Lflg  Bwb.,"  iiL,  102. 
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§  1.  Mr.  AustiQ  criticises  frith  considombl^  aeveri4^.<^4h 
Boman  divkicn  of  law  into  'Jtt8  Puhlietifn'  alid   '^«#« 
Privatum.*    He  contends  that  the  distinction  is  iK«dU:sa 
and  perplexing,  and   thai,   in   placo  of  being  cuntia^tud.- 
divisions  of  a  body  of  law,  these  two  sections  are  niereiy 
chapters  of  the  second  part  of  the  code,  namely,  of  the  law 
relating  to  persons.    Yet,  the  old  jurists  bad  better  grounds 
for  th^  'diriflion  than  their  distinguished  critic  Kupposedxj 
The  case  is,  indeed,  one  of  the  many  which  illustrate  ihe^ 
difference  between  the  azialytieal  and  the  historical  nietho<)r) 
in  jurisprudence.      No  jurist  at  the  present  day   Would 
attempt  to  construct  &  code  of  existing  law  upon  any  such 
division.    No  Boman  jurist— none,  at  least,  of  the  older' 
jurists — wonld  have  even  thought  of  procevding  upon  ai>y 
other  principle.     The  reason  of  the  ditlercace  is  found  iai 
the  history  of  law.       In    the  course  of   tiuio    the    two 
expressions,  'Jus  Publicum'  and  'Jus  Privatum,'  have 
undergone    a   notable    change.      With    us,    they    deaotei 
divisions  of  the  same  system  of  law.     In  their  origia>l< 
meaning   they    denoted    two    perfectly    dinitinct  syeteintf-. 
In  ita  earliest  sense  '  Jus  PriitUum '  meant  clan-custoov 
ineluding  under  that  expression  the  customs  of  the  Hodsea 
hold    'Jus  PublicuTn'  at  tbo  same  period  meant  Stated 
law.    WbeD  the  State  prevailed  over  tbo  clan,  the  'Jua 
Trvoatwml  or,  at  leasts  eo  much  of  it  aa  survived,  bocam« 
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a  portion  of  the  commands  of  the  State — that  ia,  the  State 
recognized  and  enforced  the  cnstoras  that  had  .grown  up 
under  the  old  system.  Gradually,  as  its  legislative  organs 
became  developed,  Uie  State  claimed  and  exercised  the 
power  of  modifying  these  customs.  Thus,  '  Jus  Privaium '. 
became,  in  fact,  a  part  of  'Jus  Puhlicutn.'  in  ita  original 
sense.  But  with  the  dovelopment  of  the  Stato,.lhero  grew. 
up  a  body  of  law  relating  to  the  powers,  privileges,  and 
immunities  of  the  State  itself — that  is,  of  the  political 
organ  of  the  community.  To  this  new  branch  of  law  the 
phrase  '/its  Publicum'  was  natuiully  specialized.  Thus, 
in  place  of  clan-custom  and  State  commands,  there  was 
establislied  "  the  law,"  properly  so  called.  Of  that  poctioa 
of  this  general  law  which  relates  to  persona,  two  brariiJies 
separated.  Ono  uf  these  branches  contained  tho  special 
provisions  that  relate  to  private  conditdom.;  the .  other, 
contained  the  special  provisions  that  relate  to  political 
conditions.  Thus,  'Jits  Publieuni'  and  '  Jue  Privatum,' 
originally  separated  and  then  united  again,  became  coa? 
trasted. 

In  tho  infancy,  then,  of  legal  history,  '  i/ms  PWtio- 
twn\'  denoted  a  bo<ly  of  rules  which  were  not  law,  but, 
on  the  contrary,  dealt  with  subjects  that  were  excepted 
fix>m  the  control  of  the  State.  in  order,  therefore,  to 
ascertoia  what  law  fiiLs,  it  was,  in  the  first  instance, 
necessary  to  determine  what  it  was  not  A  description  of 
the  relations  denoted  liy  the  famtlia  and  the  gens  ought, 
consequently,  to  have  preceded,  by  way  of  limitataon,  a 
deHcription  of  law  in  its  strict  sense.  Even  when  the 
importance  of  this  distinction  bad  been  reduced,  its  traces 
and  the  force  of  habit  deeply  influenced  tho  form  of  law- 
Even  in  tiie  maturity  of  Eoiuan  law,  the  '  Jva  Penonwnvm^. 
tho  h'gitiraatft  dnsfrnndent  of  the  old  *  /iw  PtlvfUumS 
occupied  the  foi^emost  place.     Undoubtedly,  in  the  ord^  vi 
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lo{pc  the  '  Ju8  Henum'  takes  precedunce  of  the  .'Jn9 
Peraomenim.'  But  tlio  p<^Uimi  of  the  latter  branch  ftt 
tlie  comuieauemeot  uf  the  institutes  proves  the  necewity 
wliich  Gaius  and  his  predecessors  felt  of  distinguishiDg 
between  tlie  etasscii  which  weru  and  those  vhicb  unorunotthtt 
immediate  objects  of  legislation.  I  propose,  in  this  cliapter, 
to  fuUow  ia  their  footsteps,  and  to  consider  the  large 
excerptions  which,  even  as  regards  its  apparent  members, 
were  made   bo  tho  uniVer&olity  of  the  authority  of  tbv^ 

StBi«. 

I 

iDfant  §  2.  There   Is  a  vide  difference   between  utodem  and 

M«f»beri  aruhajc  notions  as  to  the  legal  position  of  a  new-bom  child. 
8uie.  With  us  he  at  onoo  becomt-jt  a  8ubjeot  of  the  Queen,  and  is, 
in  contemplation  of  kw.  entitled  to  the  full  protection  and 
benefit  of  the  State.  The  authority  which  the  fftther 
possesses  ia,  as  regarda  tho  child,  not  n  proi>*rt_v,  but  a  trust. 
It  is  understood  to  be  given  not  for  the  ftd\'aTitage  of 
the  father,  but  for  the  advantage  of  the  child ;  and  H  is 
subject  to  tha  controlling  authority  of  thti  snvtn-eign  an 
parens  pafri<e.  Very  different  \*iew8  prevailed  in  the 
archaic  world.  The  old  definition  of  a  man,  as  a  naked 
biped,  was  not  without  si^ificancc.  A  new-bom  child  wM 
literally  only  that  and  nothing  more.  He  was  hierely  an 
animal ;  and  the  fact  of  })i.s  birth  ^ve  him  no  adniission,  w 
of  right,  into  any  social  relation.  He  was  not  a  member  of 
any  Household  or  of  any  chtn.  much  le«s  itf  any  State.  The 
reason  wsa,  that  these  societies  were  formed  upon  a  com- 
munity of  worship;  and  that  birtti  of  iUelf  could  not, and 
did  noi»  create  any  such  community.  1  have  already 
described  the  proceediii}^  that  were  nece-'»sary  lo  render  the 
new-born  infant  the  member  of  a  Household.  With 
proceedings,  or  with  the  conwijuonces  of  their  omission, 
State   bad   no  concern.      It  had  nothing  to  do  with  as 
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infant.  «ither  for  ita  interest  or  a^Jnst  its  int«refit,  becaoM 
tliu  iufotit  was  nnt  inclndiHl  in  the  Stato  brotherhood. 
Jnitiation  into  the  State  vrotship  wam  not  less  nercHsary 
than  initiation  into  the  clan  worship-:  and  in  the  one  caiK 
as  in  the  othtir,  a  peculiar  oeremony  waa  ««aeDtial  At  Athens 
the^ob  of  a  citixon  wa.'t.  up  tn  tlic  ti^f.  nf  sixteen,  undd* 
J^&  excltutivd  contml  of  hut  f^thei-.  At  that  a^e  he  was 
.ae^Ured  to  commence  a  courae  of  tr-airiiag  in  the  Gymnasia. 
•^iAd^r  tnoye&ra  thus  spent,  he  was  enrolled  in  some  dcme. 
On  this  occasion*  he  was  duly  presented  to  the  Asaembly ; 
he  received,  at  iU  command, a  shield  and  spear;  and  he  took 
a;t.tha  ^ttajr;  on  which  a'aacrifice  was  oHierBd,  the  oath  of  a 
citizen,  ia  I  wJiioh.  tUiiong  other  ihiojopi.  he  pledged  liis  faith 
,M  iMw  reli^on  of  the  city.  FruiD  that  time  he  was 
lKi0Br\ied  as  a  mciultcr  of  the  Slate,  and  was  admitted  to 
many  of  therlght'i  of  citizenship,  ilnt  he  was  required  to 
attani  twu  yeara'  standing,  and  to  perform  certain  miiitaiy 
ilnfiej),  hefme  he  wa»a,llowed  to  exaKciselhe  right  of  takinff^ 
^pE^  in  tliu  Assembly  of  the  People. 

M  ^qt . jueraly  yra^  a  member  of  a  clan  not  necessarily  ■«  .^ 
itjijmber ,  of  the  State  ;  the  converse  was  alw}  true,  and  a 
piamber  of  the  State  was  not  necessarily  a  member  of  a 
tlan,;  Wlien  the  Statt-'f'  desired  to  confer  upon  foreigners 
the  rights  of  ciCJEeaship,  in  recognition  of  special  services 
ronilt^red  by  liimu.  sueli  adinitwion  wa«  witliin  its  acknow- 
ledged competence ;  but  it  could  not.  at  the  same  time, 
admit  them  to  any  Phratria.  Over  tlieise  bodies  the  State 
claimed  no  control.  Consequently,  these  naturalized  citizens 
(vuld  not  hold  tlm  office  of  Archon.  or  any  prifstly  oftice, 
becaui'e  tbey  coold  not  share  in  the  worship  of  cither  the 
gtid  g£  tho  clan,  or  of  the  god  of  the  House — of  Apollo 
PatrooB,  or  of  Zeus   Uerkeios.     The  State   might  iMlmib 
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tliom  to  its  own  oomniuinly,*  or  to  any  local  phylo  or  ilcmo, 
which  were  Rub-diviRi*»us  of  the  Ktafce.  But  no  order  of  the 
State  could  make  a  nian  tlie  memlier  of  a  clan,  into  which  he 
had  not,  either  in  consei^uence  of  his  birth  or  by  adopUon, 
been  aihnittetl  by  the  kinsmen.  At  Tlt»me  tlio  practic*  was 
similar.  On  the  17th  of  March,  at  the  fedlival  of  the 
Libei-aiia,  the  ymith — at  what  precise  age  is  a  matter  of 
dispute — dedicated  to  the  Lare8  the  badges  of  childhood,  and 
changed  his  boyish  dress  for  the  garb  of  a  man.  Ho  waa 
then  brought  by  his  father  and  hia  friends  to  the  Forum, 
and  was  there  inscribed  on  the  roll  of  some  tribe  aa  a 
citizen.  From  that  time  he  assumed  all  the  honours  and  all 
the  burthens  of  citiaenship,  served  in  the  field,  and  voted  in 
the  Comitia. 

So,  too,  Tacitua*t*  describes!  the  ceremonies  by  which  the 
aitainnieut   uf   tlio   youthful  Teuton's  majority    waa    cele- 
brated.     In   the   presence   of    the   Assembly,  the  young 
warrior  received    from  the  hands,  either  of    some  man  of 
rank,  or  of  bis  father,  or  of  hia  kinsmen,  a  ehicld  and  spear. 
"This,"    Uie  historian  adds,  "is  their  toga,  this  the   first 
honour  of  man's  estate :  liofore  tliia  they  were  regarded  as  ' 
a  part  of  the  lioiutcitold,  after  tliia  as  a  part  of  the  Sbate.T 
It  ia  probable  that  the  practice,  in  the  days  of  chivalry,  o£  '- 
conferring    knighthood  waa  a.   aurvtval    of    UiU  ancients 
Teutonic  custom.     In  ita  origin,  however,  the  custom  waa  a-1 
method  of  temiioatijig' the  Pairia  Pat^tas,  with  a  reauhri.* 
varying  in  each  caee  acoordlag  to  the  nature  of  the  trona- 
aotion.     The  son  was  tituuforred  by  his  father  to  anothera 
peracm  for  a  specific  jnirfKieti;'   'fho  gtilof  thearms  indicated;  ti 
the  acceptance  of  the  transf^-.    When  the  arms  wer*t  givea-t 
by  a  kinsman,  the  youth  bocamo  the  eon  of  that  kinsman '^^^ 
hat  withtmt,  it  ia  said,  the  revival  o£  tfaa  paternal  fKrweici 

S 

■   riannanD'R  "Grec.  Ant  ,"  p.  -30-  , 

t  "O'trmaaia,"  «.  13.  '   ^ 


ryPAXT  S0NS,A1J1>  ^EM^EII^  p?  THE  STATK. 


S47 


[f  the  arms  w^ce  g-jvun  by  »  cbtdf,  the  youth  wos  at  oace 
admitted  into  his  fullowing.  If  the  father  hiruMtlf  gave 
the  arms,  hia  act  amounted  to  a  comploie  suvrcuder  and 
formal  abandomaont  of  his  power.  The  gift  uf  the  arms, 
in  the  presence  of  the  Assembly,  aud  with  lis  uumcurreiuui, 
was  an  admi^iiion  of  the  youn>(  man  as  a  now  member  of 
the  army  of  the  State.  In  the  two  former  cu.'^e^.  his  ncwly- 
aoquired  rigl^ts  were  subject  to  the  nghta  ui  liis  adopted 
faUier,  or  of  Iub  lord.  But  where  the  father  was  the  donor, 
the  acquisition  of  tho  new  rights  was  absolute;  and  Uie 
youth,  who  wae  formerly  pars  dopiu^ — a  member  of  hia 
fathet's  houaehold — became  lUb  once  jxtr^  rttpu-HioCB,  In  tbix 
capacity  he  became  at  once  entitled  to  all  the  advantages, 
and  was  bound  by  all  the  lusponsibilities,  of  a  sitaru  in 
the  commonwealth. 


§  3.  It  thua  appears  that  boys,  before  thoy  attained  theT^tiHcai 
age  of  early  iimnhood,  were  nut  member.^  of  the  State,  Hon  undor 
although  they  were  membei'3  of  tlte  Houischold  and  of  the 
clan.  It  follows  tliat  they  were,  during  their  boyhood, 
uader  tiie  exclusive  authority  of  the  custom  of  their  kin. 
The  State  interfered  neither  fur  theui  uur  a;jalm)t  Lhem. 
16  dimply  ignorwl  Uieir  existence.  But  boys  had  th©' 
capacity  of  bucumiug  memben*  ef  the  State ;  aud  by  usage,  at 
least,  if  not  by  positive  law,  were  entitled,  upon  attaining 
the  proper  age,  to  demand  admission.  If  they  were  thus 
admitted,  the  question  arises — W}iat  was  tlie  ell'ect  of  Uieir 
new  allegiance  upon  their  old  allegiance  ?  Did  the  new 
citizen  live  under  Stat«-law  alone,  nnd  was  kin-law  confined 
to  boya,  to  women,  and  to  HUvtrs  f  In  all  casea  where  there 
was-  no  ooUiiiion,  as  in  matters  of  inheritttoces,  and  other 
injtaocsfl,  -tiu  two  laws-  remained  unatfeoted.  But  a 
difficulty  atises  at  the  point  at  which  the  two  systems 
dashed — namely,  the  authority  of  the  House  Father.    In 
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Alliens  the  Statft  sepims  to  have  lief-n  sHtticiently  poxrerfiil 
to  override  u.11  conflictinD:  claims ;  anH  consequently  to 
extinguish  the  authority  of  the  father  over  the  citizen,  who 
waa  bound  to  obey  another  and  ft  higher  law.  But  in  Rome 
the  Gentilu  tie  much  longv^r  retained  itA  power.  It  has 
often  ht-wn  ohsi-rvfil  that  the  Roman  R\T»tein  of  nomenclature, 
comprising,  in  a<t<lition  to  the  personal  name,  the  name  of 
the  kin  and  of  the  sih,  white  the  latter  name  added  merely 
tlie  name  of  the  father  an<l  of  the  clan  to  which  he 
belonged,  proves  the  grtaiter  duration  and  influence  of  the 
Gens  above  the  ye'i  cr.  But  the  mode  in  which  the  Patria 
Paientan  wa«  pr«served  at  Rome  is  a  stitl  more  striking 
proof  of  that  difi'Rrencc.  In  Rome  the  ri<>hfcs  of  the  Pater 
faniilUM  over  his  son,  and  the  rights  nF  the  State  over  its 
citizen,  were  treated  aa  contlietinj  lights ;  and  no  special 
provision  for  their  adjnsttnent  appears  to  have  been  made. 
The  fathers  power  was  strictly  limited  to  matters  within 
the  jurisdiction  of  the  clan.  In  mattei's  of  State- law,  father 
and  eon  met  as  eqaaJe.  Inside  the  house,  the  father 
poesBBsed  overluH  son  the  power  of  life  and  (loath.  Outfttde 
the  house,  the  son,  if  he  wore  Dictator,  posaesaed  the  poiwer 
of  life  and  death  over  hts  father.  .  Inside  the  house,  the  son 
eoald  not  possess  any  property,  except  hy  the  congent  of  hia 
fither,  and  during  his  pTiHWiirt;.  Ontside  the  hAuse,  the 
father  might  be  subject,  in  purse  and  in  reputation,  to  the 
decision  of  his  son 'when  acting  as  Pra'tor  or  as  Judex.  If 
an  assault*  were  committed  on  a  father  who  was  a  private 
citizen,  and  on  his  son  who  hold  6r  had  held  high  pnbKe 
oBice,  the  father  brought  the  action  and  recovered  the 
damages ;  but  the  damages  which  he  reco\'ered  <or  the 
injury  done  to  his  honourable  son  were  much  heavier  than 
the  damagos  which  he  recovered  for  the  injury  done  to 
himself. 

•  "THg.,"  »1tH.,  10,  M. 


Tbeae  strange  conftequenros,  and  othera  like  them,  were 
not  accidontiil,  oc  mere  survivals  of  an  uxtinct  social  state. 
Ill   the  maturity  of  Liom&n   law,    the  rule  remained   in 

h«)SpreSi»  tcmui.      "Quod*    nd    ju.s    publicum   attinot,   non 
iKquitur  jus  poteatatia."     And,  again :  "  Filiusf  faioilias  in 
publieis  oauHld  luco   patra    familias  habotur."     The  line 
I        buiivtieu  the  two  conditions  wa,i  sharply  drawn.    Hence, 
'        notwitlvitaading  his  personal  di^uibilittes,  Films  fajnUiaa 
might  hold  any   magistracy;  or  mig)it  act  as  a    tutor, 
I        because  that  function    was    ro^arded  aa  a   public  duty. 
He   might   bring   actions*!  in    his   own   name  where  the 
wrong  done  aJftictud  his   rights  as   a  citizen.     He   might 
even,  in  hU  capacity  of  magistrate,  preside  at  the  pro- 
ceedingsg  for  his  own  adoption  or  his  own  emancipAbion. 

So  Uio,  if  a  tutt/r  who  haxl  previously  lieen  sttt  jtjurw  was 
adopted,  and  so  passed  under  the  Potestxis  of  bis  new  father, 
the  tuttilagQ— except  vrhen  the  office  was  not  personal,  but 
incident  to  a  potiibion  which  the  tutor,  by  hli  adoption, 
ceased  to  till— was  not  affected.  The  reswou  was,  that  the 
change  in  the  tutor's  po^siiion  was  a  luatU^r  of  private 
conccni  only,  and  with  which  aon&  but  his  kinsuien  bad  an 
interest;  while  the  '  tutela'  was  a  public  function,  and  was 
altogi^her  apart  frpm  any  Gentile  (Hraugoiiicnl«.!l 
-  Theie  is  one  ease  in.  which  the  political  condition  of  the 
'don  aeeoiB  to  have  materially  airectcd,his  private  condition. 
^it  was  a  fundamental  rulolT  of  Roman  law  that  a  citizen 
ItonUl  wot  lo*»c  ,»ytliur  his  liberty — that  is,  his  indopcndcnoe — 
«r  his  eights  of  citi;Bemhip„  without  his  c^pjient.  Thus,  in 
oasesof  orrqgation,  thep««on  to  be  ami^ated,  wa^^  pointedly 
askod  whoLher  he  wi^e4  to.  ibecume,  Uitj,  so^  of  the 
,4«te«g4iilg  adoptor,,,^   to  allp>v,:^  ^)^  j^pjrson  the  ju4 
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vitit  necisqtiA  over  him.  When,  Iheivfoir.  a  mm  hecatiie  a 
citizen,  and  liis  'Pater  famiiia^  afterwards  died,  it  followed 
Ihat  no  other  person  could  at^tjuire  over  him,  without  his 
consent,  a  fathei's  power.  The  son  was  therefore  inde- 
pendent, and  the  family  was  practically  broken  up,  I 
think  that  this  isthe  reason  why  the  Pain'a  Potestatt  lasted, 
TktjiR'nnc,  during  the  father's  lift;,  and  %^hy  it  terminated 
at  !iw  death.  The  father's  right  existed  when  his  son 
■became  a  memlK-r  of  thn  State;  oiul  the  two  righta — the 
right  of  the  Hoouehold  and  the'  right  of  citizenship — are 
not  ncoeasarily  inconsistent.  But  wVien  the  father's  right 
wae  extinguish od,'  the  right  of  citizenship  prevented*  the 
creation  of  any  nuw  dei-ogatorj'  right  without  the  citizen's 
consent.  Thus  the  old  Household  was,  ipso  fttcto,  brought 
to  an  end.  '  If  U  were  continued,  it  nnist  bo  in  the  nature  of 
a  partnership,  where  one  partner  conducted  the  business  fof 
his  ciwn  bpnofit  and  that  of  his  co-partners,  and  not  where 
a  House  Father  governed  his  dtipendcnts  with  absolute 
ewav. 

After  the  power  of  the  clan  had  passed  away,  the  State 
did  not  he-sitate  to  regulat*  the  exercise  of  the  par«-ntal 
authority.  But;  ih  tllfc  dtdcr  times,  both  clan  and  State 
pUTfiiied  ooeh  its  own  rourso.  It  is  prnlmblo  that  no  net  of 
t!ie  son.  in  his  public  capacity,  would  have  been  i*egarJed  as 
fli  proper  en.us«  for  the  cieW:ise-pf  the  paternal  power.  At 
liCast.  thftypcccrrwi^e  of 'ifudt  a  ease  i«  spceiitlly  noticed*  a* 
though  it  wc'tc  unuAdal;  and.  >Tt.  even  fhcrC  the  "State 
does  not  nppi-ar  tu  liav«_>  taken  any  udkice,  either  in 
i«,ppro\*al  m-  in  dn^pptdVal,  6f  thtf  *pfoceefltn^.  "''A  t^cwit 
biht«jriant  rr-gArdctl'thiAi^ilche^aiJ^  proof 'of  thfe  "lartgnH 
vtihiphionsnesK"  that  is  SUppoaK^<l  to  have  ^ir^tTiilcd  in  the 
tii^'iaW:  a  ^tale  of'iuind,  howevtr,  which  did  not  prt\Tnt 
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very  prompt  and  vigorous  measures  being  taken  with 
other  offenders  od  the  same  occasioti.  A  simpler  explana- 
tion ia,  that,  according  to  the  lawa  and  iLsages  which 
then  prevailed,  tlie  Senate  had  no  jurisdictiun  in  the 
patter. 

§  4.  The  position  of  women  in  archaic  law  is  a.  subject  Women 
which  many  persona  have  found  difficult  tii  coinpreluind-  her*  uf'ths 
The  solution  of  thu   problem,  however,  is  simple.     They   ^^ 
had  no  position.      Women  were  not  ODly  not  mumbon 

1^  the  State,   but  were  incapable  of  becoming  members. 

Hence  a  woman   was  in   perpetual   tutelage.     She  could 

jieiiher    sue .  nor  bo    sued    in    the  courts  of   the  State, 

because  »heJ)ad  there  no  hcus  stimidi.    Xt  wan,  therefore, 

leccssary  that  some  citizen,  some  person  who  wae  capable 

^<f  appearing  in  these  courts,  should  act  in  hor  behalf.  This 
disability  is  usually  described  by  saying  that  women  wov^, 
throughout  their  life,  in  a  state  of  nonage.,  It-  would  be 
more. correct  to  say  that  women  throughout  their  lifo,  and 
infants  during  tlieir  minority,  were  alike  subject  exclusively 
to  the  custom  of  the  clan.  They  were  yjdcs  daam^.  and  not 
]pitr»  reipitbl'ujw.  The  State,  therefore,  neither  recognised 
them  nor  interfered- with  them.  "  Wumen,' .sag's  Ulpian,* 
"  are  removed  from  all  civil  and  public  functions,  and  con.se- 
quently  cannot  act  as  Judtccs,  nor  hold  t^f&ous  of  State,  nor 
ftuei  nor  intervene  on  behalf  of  another ;  nor  hd  Procurators. 
Likewise,  a  person  uutVu'  »§«  "i»sl»t  tu  abstain  fi^om  all 
public  functions."      , , 

.  The  reason  of  this  pcTmanont  dlsaliillt^y  has  been  some- 
times sought  in  the  pri^uuiuU  vveHJvriju-is  of  the  sex,  or, 
as  Cioero  rudely  says,  "  lYopter  iiiiirmitatem  con-silii." 
Tb^.Epmut  ilftw,  however,  di'jl    nut,   prc^-e^d.   upon  any_ 
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fluch  fanciful   suppositiun.     In    the    case    of    infants,  the 
auctoritaa  of  their  (guardians  was  not  merely  formnl,  bat 
substantial.    It  conirnlled   both  the  technical  acta  uC  the 
infant,  and  also  the  administration  of  his  property.     In  Uw 
case   of   wijtiiiin   it   was  otherwise.     Ulpian,*   in   cxpran 
term;),  marks  the   diflTeronce.      "  Pupillorum   pupitlarumva 
tutores   at  negotia    geruat    et  auctoritattiin    interponunl; 
mulicruni  autem    tutores    auctorltitcm    dumtaxat    inter- 
ponunt."    UaiiLS.'f-  too,  declari^s  that   he  cannot  sec  any 
reason  for  the  tutelage  of  adult  women ;  for  the  ordinary 
pretext    of     their     liability    to     be     deceived     "  levitate 
'   aniiiii,"    is    refuted     by    the    facts,    that    such     women 
'^administer   their  propeiiy,  and   that   tlie  tutor    c&n    be 
compelled,   on    application    to    the    Pnetor,   to    give    hia 
assent  to  tJieir  procecdiiigs.     Sir,  Poste,^  in  his  exeell<mt 
comiiientary     on     Oaius,    observes    that     "it    is    trans- 
parent tliat  the  wardship  of  women,  after  the  years  of 
puberty,  was  not  designed  to  protect  their  own  interests, 
but  those  of  their  heirs  apparent,  their  a^oiates."     I  do  not 
think  that  this  explanation  removes  the  difficulty — namely, 
why  this  restriction  applied  exclusively  to  women.     The 
rights  of  the  agnates  were   equally  in  danger  from  tbo 
conduct  of  a  PuUr  famUlas ;  and  a  woman  had  the  same 
powers  in  administering  her  property  aa  her  husband,  or 
her  father,  would  have  had.    The  reason  why  a  woman 
could  not  act  in  her  oMm  name,  while  a  man  could,  was  not 
that  a  wonian  was  naturally  more  extravagant  than  a  wan^  or 
naturally  more  inclined  to  defraud  her  agnates;  but  beeauaa 
the  man  had  a  locu^  «tandi  in  the  courts  of  the  State,  of  which 
he  was  a  member,  while  a  woman  had  no  such  membersbip 
aM  therefore  no  such  position.    This  view  is  supported  by 
the  similar  case  of  a  stranger.    The  rule  of  the   TwoIvb 


•  "B«f.*'».,  28. 


f  U  IM. 


^p.  l«l 


Tables  was  "tuiversus  hoslem  (w.,  porogrinum)  teteraa 
auctoritas ; "  that  is,  as  an  Athenian  would  have  said,  "  a 
Mettc  must  always  have  a  Prostatas."  Yot  the  stranger 
did  not  suffer  from  weakness  of  mind  or  any  similar  defect. 
He  was  simply  incapable  of  any  right  under  Quiiitarian 
law. 

A  remarkable  conaetjuence  of  this  exclusion  of  women 
from  the  State  was  their  exemption  from  the  operation  of 
the  ordinary  criminal  law.  If  a  woman  committed  any 
crime,  she  was  hamle<l  over  to  tlie  person  in  whose  vmnus 
she  was,  for  trial,  and,  if  need  were,  for  punbhment  A 
little  after  the  war  with  Autiocluis,  in  the  year  18G  B.C.,  the 
discovory  was  ma^lc  at  Rome*  that  the  worship  of  Bacchus 
had  for  some  time  past  been  conducted,  and  was  still 
conducted,  in  a  manner  which  caused  not  only  just  and 
excessive  scandal,  but  whidi  directly  lenl  to  the  perpetration 
of  the  grossest  crimes.  The  most  vigorous  steps  for  its 
suppix-snion  were  a^lopted,  and,  for  a  time,  terror  reigne*! 
in  Rome.  It  is  said  that  not  less  than  seven  thousand 
persons,  male  and  fenude,  were  impUcatod.  The  men 
were  tried,  condemned,  and  punished  in  varioas  ways, 
according  to  their  deserts ;  but  it  was  found  that  no  Juris-. , 
diction  existed  in  the  c<ise  of  tlie  women.  They  wera-r 
ultimately  surrendered  to  their  husbands  and  parents,  to 
receive  their  punishment  in  privatv.  Long  afterwards, 
Tacitusf  i-elatcs  bow  a  lady  of  rank,  the  wif'f-  of  a  gallant 
officer  just  retnmod  from  p.  successful  foi-oign  command,  was 
accused,  cxtenc  supei-jntiXioniji,  probably  of  being  a  convert 
to  Clhristianity.  and  was  left  to  the  judgment  of  bur  husband. 
He.  according  to  the  ancient  custom,  in  presunca  of  his  near 
relations,  tried  his  wife  for  a  capital  offence,  and  found  her 
not  gnilty. 
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t  "  AnnaU,"  xUL,  32. 


fiia«snot      8  5,  All  that  I  have  «aid  as  to  the  exclusion  from  the 

Uemben  * 

«f  tbe  State  of  infants  and  of  women  applies,  a  TrtuXto  fortiori^  to 
slaves.  With  the  slave,  the  State  ha<^l  no  concern  \  whether 
he  lived  or  died  was  a  matter  of  no  public  interest  "  Servile 
caput  nullum  iiahet  jus."  It  is  not  correct  to  saj  that 
slavery  imposed  duties,  but  gave  no  rights.  Slavery 
knew,  80  far  as  the  law  was  concerned,  neither  duties  nor 
rights.  The  law,  of  counie,  recognised  the  fact  that  such  a 
state  existed ;  but  it  did  not  attempt  to  interfere  with  it. 
It  was  not  to  the  law  that  the  authority  of  the  House  Fatlicr 
wait  due;  nor  did  the  law,  for  many  ages,  claim  any  right 
to  r^ilate  his  power.  It  i»  probably  thiH  absence  of  State 
interference  that  Is  meant  by  the  Roman  jurists,  when  they 
said  that  slavery  la  not  jm-e  ck^,  but  jure  gentium^.  It 
certainly  exwtcd  from  tho  foundation  of  the  city.  It 
certainly  was  never  a  subject  of  the  Prtptor's  peculiar  juris- 
diction. The  allBgation.  therefoi*e.  ap|>eam  to  mean  that 
slavery  was  a  recognised  fact,  but  that  it  did  not  depend 
upon,  and  was  not  regulated  by,  tlie  old  common  law  of 
Borne.  It  was  within  the  sphere  of  domestic  custom,  and 
found  no  place  in  early  law.  I  need  not  produce  e\-idenoe 
of  the  uncontrolled  power  of  a  master  over  his  slaves.  In 
Greece  and  in  Rome,  their  violent  death  wa8  a  matter  of 
ordinary  occurrence,  and  was  justified  lx>th  by  law  and,  by 
public  opinion.  In  Germany,  Tacitus*  states  that  slaves 
were  seldom  cruelly  punished,  but  were  often  killed  la 
bnrsts  of  passion ;  and  he  adds,  that  no  punishment  attentled 
such  cases  of  manslaughter.  Earlier  writers  would  prul^bly 
not  have  noticed  this  circumstance ;  but,  for  a  century  before 
the  time  of  Tacitus,  the  law  had  interfered  to  check  iha 
cruelty  of  the  slave-owners. 
It  is  more  to  my  purpose  to  consider  the  posiUon 
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a  slave  after  the  termination  of  his  mattter's  power.     In 
modem  coiiitntinitie.s,  wlien  a  slave  in  liberatetl,  he  lieooiiics 
— happilj^,  I  ought  now  to  speak  for  most  countries  in  the 
past  tense — a  citizen.    He  may  not  have  all  the  political 
rights  that  the  most  favoured  citizens  enjoy ;  but,  for  general 
purposes,  he  ia  at  once  under  the  protection  of  the  law  aa 
fully  as  ia  the  nobltwt   in    the   lanj.     Such  was  not  tho 
ca»e  in  the  ancient  world.    At  Home,  where,  aa  luual,  we 
see  more  distinctly  than  elsewhere  the  form  and  the  working 
of  legal  principles,  a  man  might,  if  he  pleased,  give  freudoui 
to  hiK  Klave  by  any  sufficient  expression  of  his  intention ; 
and  if  he  did  so,  he  could  not  uw  any  legal  process  to  recover 
the  right  which  he  liad  disclaimed.     But  this  inanumiHAion, 
although  it  gave  freedom,  did   not  ^ve  citizenship.     For 
that  purpose,  the  consent  of  the  State  was  necessaiy ;  and 
that  consent  was  given  either  directly  or  by  some  officer 
appointed  for  that  duty.    When  wills  were  uarle  at  the 
Coiiittia  Calata,  the  .State  itself  cunciu:re<i  in  tho  manu- 
miasion  by  will ;  and,  consequently,  the  slave  ho  liberated 
became  a  dUzen.    Manumission  per  cen^u-r/i  and  per  tntuiio 
tarn,  which  were '  attended  with  the  same  results,  implied 
— the  former,  a  deliberate  ixicognition  of  tho  new  eitiz<;n  by 
tlie  proper  officer,  the  Censor ;  the  latter,  a  judicial  decision 
in  his  favour  by  the  Pnetor.    In  all  these  cases,  the  recr>g- 
nition  by  the  State  through  its  proper  officers  wax  essential. 
In    Athens,   the  freedman   was  not  admitted  to  citizen- 
ship, although,  in  that  city,  the  State  interfered  for  Ms 
protection  much  earlier  than  in  Rome.     He  was  ranke<l 
amongst  the  Metics,  or  resident  aliens.     At  Sparta*   it 
appears  that  freedmen  could  never  attain  civil  rights ;  and 
manumuision,    witliout    the    consent    of   the    State,    was 
probably  not  permitted.     In  Germany,  a  similai-  conclusion 
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may  be  drawn  from  the  words  of  Tacitu-s,*  that  freednien 
arc  only  a  little  above  slaves,  and  have  no  rtglits,  "  ivico  in 
domo  nunqvrum  in  ciiitate."  In  those  clans  onl^y  which 
were  organized  on  the  principle  of  a  gnAimUchafl,  not  of  a 
gemeinde — thai  is,  in  tho  hu-<l  of  some  wealthy  Hoow 
Father,  their  ser\*ici!s  were  appreciated. 

When  the  exclusive  supremacy  of  the  State  waa  estab- 
lished, much  was  done  to  protect  the  slave  against  the 
caprices  and  cruelty  of  his  master ;  but  so  long  as  the  old 
*Jtt(t  Pn'mhim'  existed,  it,  and  it  alone,  took  notice  of  the 
slave.  The  '  Jtw  PiihUcjim'  stood  aloof,  and  did  not  seek  lo 
interfere  in  matters  with  which  it  had  no  concern. 

Ezcmptiou      lij  G.  Tho  cases  I  have  mentioned  may   be  regarded  as 

of  tho  *  

Honn  wid  merely  examples  of  a  general  principle.  The  especial  seat 
duet  from  of  'Jw  Fr'ivatu,Tn,'  the  condition  under  which  it  appears  in 
cum,  the  sharpest  antagonism  to  '  Jum  PiihUcum,'  is  the  Honse 
and  its  precinct.  Tlie  house,  and  the  cnclo8Ui-o  ol  tho 
bouse,  were  wholly  exen^pted  from  the  operation  of  State- 
law.  Wliatevtr  was  done  or  forborne  therein  wa»  judged 
by  its  o^vu  tribunal  according  to  its  own  standard  of  justice, 
and  not  otherwise.  The  utmost  stretch  pf  autliority  oo 
which  the  Stato  could  venture  was  to  i-oquirc  the  Houk 
Father  himself  to  execute  right.  So  far  as  the  8taie  ftnd 
its  officers  were  concerned,  every  house  was  inviolable. 
Within  the  house  and  its  enclosure  the  authority  of  the 
Household  and  of  its  representative,  the  House  Father,  w« 
supreme.  The  Hoase  Father  was  as  truly  sovereign  in  that 
small  precinct  a^  any  king  is  within  his  dominions.  H^ 
administered,  as  I  have  said,  his  own  justice.  He  kept  hia 
own  peace.  He  was  responsible  for  the  conduct  of  aU 
pei'sons  who  were  witliln  his  gates.      No   other    pcmiL 
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whether  official  or  non-official,  could  exd'ciBe  any  form  of 
process  within  his  jurisdiction.  He  might,  at  liis  Jisci-cUon, 
treat  with  the  officers  of  the  coiniininity  for  tlie  extradition 
of  offcnJere ;  but  no  officer  could,  in  the  execution  of  his 
duty,  cross  the  holy  boundary  any  more  than  the  Queen  of 
England  could  send  a  police  constable  to  execute  a  warrant 
in  Russia  or  in  France.  Tlie  House  Father's  relations  with 
his  neighbours  were,  if  I  may  so  speak,  i-ather  inteniatioiial 
than  political.  "  Wliat,"  asks  Cicero,"  "  i&  more  sacred  than 
the  house  of  every  citizen  ?  Wliat  is  more  guarde*!  by 
every  sentiment  of  relipon  ?  Here  ai*e  his  altai-a,  here  his 
hearth,  here  the  gods  of  his  HouHchold  ;  here  are  contained 
his  sacred  things,  his  worship,  his  ritual ;  this  is  so  holy  a 
refuge  to  all  that  no  person  may  tlionce  be  dragged  away." 
The  same  rule  of  law  was  continued  six  centui'ieH  after- 
wards in  the  legislation  of  Justinian.  In  the  Digest,+ 
Faulus  thus  states  the  rule  : — "  Nemo  de  domo  sua  extralii 
debet."  Gaiun,  in  the  same  work,  goes  still  further,  and 
declares  that  the  general  opinion  of  tlie  pi-ofession  was, 
that  a  summons  could  not  be  sen-ed  upon  a  man  in  his  own 
house:  "Quia  douius  tutissimum  cuicjue  refugiuui  ni 
receptaculnni  sit,"*  and  every  proce«^  of  law  itiiplicN  a  kiml 
of  compulsion.  It  was  a  maxim  of  the  8partan~'«^  that 
"  Uie  door  of  his  court  or  precinct  waa  the  bountlary  of 
ever)*  man's  fi-eedom  :  without,  all  owned  the  authority  of 
the  State ;  within,  the  master  of  the  house  niled  a*  lord  on 
his  own  ground."  The-se  rights  of  domestic  life,  notwith- 
standing their  frequent  conflict  ^ith  the  public  institutions, 
and  notwithstanding  the  general  tendency  at  Sparta  to 
aocriHce  everj-thing  to  the  supposed  interest  of  the  State, 
Mem  to  have  been  re&pcctcd.     Our  Teutonic  forefathers 
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fully  reoognized  the  like  inviolability.  "  Snam  qnisqm 
sedem."  says  Tacitiu,  "  suos  Penates  regit."  Ncitber 
communal  nor  puljlic  officer  was  allowed  to  croea,  in 
the  execution  of  lib  duty,  the  freeman's  door.  Late 
in  the  eleventh  century,  a  document,  which  is  still 
extant,  affuiilH  a  notable  illustration  of  the  living  efficacy 
of  this  rule.  "  Every  house,  every  garden,  shall  hare 
peaee  within  its  enclosure.  No  peracm  shall  enter 
upon  it,  no  person  shall  burst  it  open,  no  person  nhall 
presume  to  inquire  rashly  after  thoue  that  are  set  within, 
or  to  opprets  them  by  violence.  If  any  fugitive  shall  have 
entered  the  enclosure,  he  shall  abide  therein  in  aeourity."* 
So  too,  in  all  the  ohl  Enrrlish  laws,  from  the  earliest  time  to 
the  reign  of  Henry  I.,  the  like  principlof*  are  reiterated.  A 
similar  custom  prevailed  in  Ireland.  Aroun<l  each  residence, 
says  the  learned  editor^  of  the  "  Ancient  Laws  of  Ireland." 
"there  was  a  space  (maighim  or  precinct)  of  varying  exteDt 
within  which  tlie  owner  of  the  house  had  a  right  to  insist 
that  the  peace  should  be  kept"  Anil  ho  observea  that  the 
rules  on  the  subject  of  the  precinct  that  wyre  laid  down  in 
the  firehon  Wwh,  are  alinoat  identical  with  those  contained 
in  the  early  English  laws  to  which  I  have  referred. 

There  are  ttttll  ext&nt,  both  in  the  form  of  survival  and 
even  of  living  iiistitution.s,  tnicew  of  thiisn  times  wlien  '  Jhx 
Piitvitiim  '  reigned  supreme.  To  thi«  day  Englishmen  like 
to  be  told  that  every  man's  houae  is  hia  castle  ;  and  Englidi 
lawyers  still  repeat  their  Iang-descende<l  maxim,  "domis 
sua  ciiiitiie  tiitiHstiiium  refugitint,"  although  before  the  aU- 
perMuling  enei-gj*  of  the  State  the  cai^tle  is  no  longer  I 
refuge,  and  the  maxim  only  sei-ve»  as  a  weapon  for  hanasinf 
the  sheritf  and  his  officers.  In  Rus^sia,  however,  the  dU 
rule  retains  much  of  its  pristine  force.     "  A  patriarch."  an 
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a  recent  writer,  "  is  lord  over  his  ovm  house  and  family, 
and  no  nian  ha.s  a  right  to  interfere  with  him,  not  even  the 
village  elder  or  the  imperial  judge.  He  stands  above  oral 
and  written  law.  His  cahin  in  not  only  a  castle,  but  a 
church,  and  every  act  of  his  don©  within  that  cabin  is 
supposed  to  be  private  and  divine."  In  India,"  too,  may 
still  l>c  seen  the  separate  households,  eacli  <icspotical1y 
governed  by  it«  family  chief,  and  never  trespassed  upon  by 
the  footstep  of  any  pereon  of  different  blood.  There,  too, 
may  be  seen,  so  far  at  least  as  native  usages  extend,  tlie 
absolute  immunity  from  all  extcnial  interference.  "  From 
the  remotest  times,"  says  Colonel  Tod.f  "  Sirwa  has  been  the 
most  valuetl  privilege  of  the  Rajp6ts,  the  lowest  of  whom 
deems  his  house  a  refuge  against  the  most  powerful."  To 
the  horror  and  consternation  of  the  Easttni  mind,  this 
immemorial  and  prized  immunity  has,  under  British  rule, 
been  made  to  yield  to  the  knock  of  the  policeman,  and  the 
supreme  control  of  the  Qxieen  over  all  her  subjects.  "  To 
the  extent,"  says  Sir  Henry  Maine^  "to  which  existing 
Indian  society  b  a  type  of  a  primitive  society,  there  is 
no  doubt  that  any  attempt  of  the  public  lawgiver  to  in- 
trude on  the  domain  reserved  to  the  legislative  and  judicial 
power  of  the  Pater  familias  causes  the  extremest  scandal 
and  disgust.  Of  all  brancheji  of  law,  criminal  law  is  that 
which  one  would  suppose  to  excite  least  resentment  by 
trespassing  on  the  forbidden  limiU.  Yet,  while  many 
ignorant  statements  are  constantly  made  about  the  rash 
disturbanco  of  native  Indian  ideas  by  British  law  and 
administration,  there  is  really  reason  to  believe  that  a 
grievance  most  genuinely  felt  is  the  impartiality  of  that 
admirable  penal  code.    ...    I  have  had  described  to 


*  Sir  H.  8.  Maiiw'*  •'  ViUi^  Comranuitiea,"  i>.  113. 
t  "  B»jmU»mi."  vol.  i.,  p.  628. 
t  UUm^n,  ix  lis. 
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me  a  collection  of  street  songs,  simg  in  the  streets  of  a  city 
which  is  commonly  supposed  to  be  most  impatient  of 
British  rule,  by  persons  who  never  so  much  as  dreamed  of 
having  their  words  repeated  to  an  Englishman.  They  were 
not  altogether  friendly  to  the  foreign  rulers  of  the  country, 
but  it  may  be  broadly  laid  down  that  they  complained 
of  nothing  which  might  naturally  have  been  expected  to  be 
the  tlieme  of  complaint.  And,  without  exception,  they 
declared  that  life  in  India  had  become  intolerable  since  the 
English  criminal  lawB  had  begun  to  treat  women  and 
children  as  if  they  were  men." 


CHAPTER  XVI. 


THE  TERRITORY  OF  THE  STATE. 


§  1.  I  have  shown,  in  the  case  of  the  j^nealogic  clan,  Tho  pnn- 
the  close  relation  between  the  clan  and  the  land.  So  Vicinity, 
close  is  this  relation  that  some  wrltcra  have  included  it 
within  the  definition  of  that  Uidy  which  in  these  pages  is 
called  a  clan.  Tliey  describe  such  a  cunununity  a8,  among 
other  things,  consisting  of  a  numljer  of  kinsmen  settled 
upon  the  same  land.  This  description  applies  only  to 
gcncalogic  clans.  To  the  non-genealo^c  clans  or  tribes, 
so  far  at  least  as  they  are  religious  or  professional  and  are 
not  fonned  for  the  express  purpose  of  laud-occupation,  Uie 
pfjKsessiun  of  common  land  is  iiiiniatenal.  For  the  utoet 
part,  indeed,  such  tribes  arc  landless.  But  even  with  the 
genealogic  clans,  the  land,  although  its  presence  is  usual 
and  foruis  a  highly  important  part  of  their  organization, 
is  not  essential.  A  clan  may  be  broken  and  spoiled  of  its 
territory,  but  it  is  a  clan  stiU.  Several  distinct  clans,  or 
even  races,  may  occupy  the  same  territory  or  the  same 
town,  cither  independently  or  in  subjection  to  a  common 
f.BupQrior ;  and  yet  no  integration  may  take  phice.  Even 
a  race  that  has  become  a  nation  may  lose  its  political 
chni-acter,  and  yet  retain  for  centuiies  its  primitive  Gentile 
structure.  The  tic  which  unites  the  kin  is  pergonal  and 
not  territorial ;  and,  consequently,  it  may  sui-vive  even  so 
great  a  shock  a^  that  of  its  local  displacement. 
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A  memorable  example  of  these  propoeitioivt  h  the  Matoyy 
of  the  JewM.  I  do  not,  however,  press  the  illuatratioB,  both 
becaiwe  they  are  not  an  Aryan  people,  and  beoauaftii  may 
be  contended  that  their  case  is  altogetlwr  exueytiuiiiil. 
Another  exoxuplc,  almost  as  striking,  and  not  op«ai  to  Ibe 
Miue  objeotion,  is  found  in  the  ease  of  the  Araseni&na. 
"  At  preaent,"  says  Profeasor  Bryce*  "Armenia  h  a  iiicrc 
geographical  exprt'.HKion,  a  name  which  haa  come  down  to 
u»  fniin  the  ancient  world,  and  has  Wen  tiaed  at  different 
times  with  different  temtorial  extensions.  The  oountz^',  if 
we  can  call  it  a  country,  ha.s  no  political  limits,  for  it  \iv» 
mainly  in  the  dominions  of  Turkey,  but  partly  also  in 
those  of  Russia  and  Pi^rsia.  It  lias  no  ethnogra{^cal 
limits,  for  it  is  inhalnteijl  by  Tartars,  Peraians,  Kurdu,  and 
the  ndxed  race  whom  we  call  Turks  or  Ottomans,  as  well 
as  by  die  Armenians  projier.  It  has  no  natural  bonndaries 
in  riv8i8  or  mountain  chajim,  lying,  as  it  does,  in  the  upper 
valleys  of  the  Euphrates,  Tigris,  AraH,  and  Kur.  Of  the 
namberH  irf  t}ie  Armenian  iiatiuu,  or  rather  of  Armenian 
CThrisfciann,  lor  tlie  nation  and  the  church  are  practically 
syncMiymoaa,  no  special  estiiuate  can  be  funned.  Tliey  are 
supposed  to  >>e  aliuut  five  or  six  millions.  Others  are 
scattered  abroad  in  all  soits  of  places,  India,  Soutbem 
Russia,  Kabul,  Hungary',  Abyssinia,  Manchester.  Wherever 
they  go  they  retain  thoir  faith,  their  peculiar  physiognomy, 
their  wonderful  aptitude  for  trade." 

I  have  said  that  the  .State  is  one  fonn  of  th«  non-gcmealogic 
dan.  Yet  it  approaches  vcr^'  closely  in  some  respects  to  the 
structure  of  the  pun;  clan,  lis  object  is  not  the  pronBotion 
(ji  ft  specific  puri>ose,  the  advancement  of  some  belief,  the 
cultivation  of  some  science,  or  the  practice  of  boum  art.  It 
has,  indeed,  its  commtMi  form  of  worship ;  but  tiiis  wonliip  ia 


•  "TnD»-C«ic*ai*uidAru*t,"p.  S17. 
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merely  it«  symbol,  the  outward  visible  sign  of  its  unity.  ItA 
main  object,  the  object  to  which  the  common  woislup  ia 
merely  auxiliary,  is  the  general  material  welt-being  of  the 
community'.  Hence,  like  the  pure  clan,  it  tenda  to  become 
localized.  This  tendency  generally  predominates ;  and 
neighbourhood,  not  kinship,  becomes  the  basts  of  Uie  national 
union.  There  is  no  need  to  offer  proof  of  this  territorial 
character,  for  the  difficulty  now  ib  not  iu  establish  its 
presence,  but  to  conceive  its  absence.  At  the  present  day, 
in  ail  civilized  countries,  the  territorial  law  w  enforced  upon 
all  persons,  whether  strangera  or  natives,  who  are  within 
its  limitA.  Yet  a  Stat«  can  certainly  exist*  apai-t  fmni 
territory.  The  supreme  court  of  the  United  Statca.f  while 
it  refused  to  recognize  their  right  of  property  in  the  soil, 
acknowledged  the  Cherokee  Indiami  to  be  a  State  capable 
of  forming  treAties,  and  of  ol«erving  the  duties  and  the 
rights  of  civilized  men.  This  territorial  principle,  too,  is  a 
recent  development.  In  India.  *  territorial  political  titles 
are  extremely  rare,  and  are  generally  due,  when  they  exist, 
to  the  English,  In  Rajptit^na,  the  State  takes  its  name  from 
its  capital,  the  ['t:!jideuce  and  citailel  of  ittt  chief,  which, 
itself,  almoflt  always  takes  its  name  from  the  ancient  chief 
who  founded  it  All  the  European  States  were  originally 
personal,  not  territorial  associations.  Kings,§  go  lat*.-  as  the 
thirteenth  centurj-,  were  kings  of  peoples,  not  of  countries. 
The  various  races  that  were  settled  in  the  same  territory 
Insisted,  during  many  generations,  on  retaining  each  its 
separate  law.  The  Frank  Uvcfi  acconling  to  Frank  law; 
the  Gallic  Provincial  lived  according  to  Roman  law ;  the 
Burgundian   lived   according   tt)  the  law  of  the  Burgun- 

*  Sec  Austin's  "  L«ctarea  on  Jnrispnideiice."  rol.  i.,  p.  345. 
t  WbMtou's  "InteruAtional  Law,"  p.  6U. 
t  "Edio.  Hev.,"  Tol.  cxliv.,  p.  17lt,  noU. 

t  See  Koinbla'A  "^oxona  in  KtigUiid,"  vol.  I,  p.  152.    Mr.  FreamAa'a 
*<Nomwn  Conqacrt,*'  roL  i..  p.  82. 
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dians;  and  the  Lombard  according  to  tho  Jaw  of  llie 
Lombards.  So,  too,  tbe  Ejiglmhman,  aiid  the  Dane,  and 
the  JNonuan  lived  according  to  EngUnh,  or  Daniafa,  or 
IJorman  law.  It  waii  long  Ix^fore  tliere  was  a  king  of 
England ;  it  was  longer  still  before  there  was  a  king  qC 
France.  It  wa^  a  slow  process  by  wliich  the  king's  law 
extended,  whether  as  a  benefit  or  a  burthen,  to  e^'ery 
individual  in  the  kingdom.  Yet  although  this  was  so, 
every  ijnpoi*tant  coinmunity,  when  it  ad^-anced  to  the 
condition  of  a  political  union,  had  a  territory;  and  that 
tei-ritory  became,  if  it  had  not  originally  been,  the  recog- 
nized basis  of  the  association. 

There  are  thus  several  puintK  which  requiii-  attention. 
The  order  of  events  ia  from  kinship  to  neighbourhood,  and 
not  the  revcnie.  The  neighbourhood  ultimately  grows  into 
a  territoty,  and  is  absorbed  by  it  The  principle  of 
temtoriality  is  coinparatively  recent ;  nor  is  it  even  yet 
regarded  as  essential  to  national  life,  although  it  may  be 
essential  to  the  highest  foniLs  with  which  we  are 
aci]uainted  of  that  life.  Further,  tho  two  principles  of 
pt'tKonal  allegiance  and  t<?rritonality  still  co-exist,  and 
have  in  recent  times  obtained  a  considerable  development. 
I  propose,  therefore,  to  consider — first,  tho  circumstaacen 
which  led  to  the  change  from  kinship  to  neighl>our- 
hood ;  next,  the  circumstances  which  led  to  the  growth 
of  the  neiglibourhuod  into  tlie  territoi-y ;  and  lastly,  the 
two  cognate  doctrines  of  allegiance  and  territoriality,  oo 
which  the  modem  nation  is  founded. 


eiai^u      6  2.  Of  the  methods  by  which  the  State  moditied  the 
iwraKc  of 

it,       dan,  one  was  direct  and  intentional ;   tho  other  was  the 

unforeseen  and  unexpected  result  of  their  mutual  re- 
actions. The  direct  method  consistetl,  not  in  the  alteration 
of  the  old  clans,  but  in  the  substitution  for  them    of 
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artificial  bodies,  conatnicted  on  a  similar  principle.  The 
original  clans  wcro  prior  to  the  State,  and  wore  the 
elements  out  of  which  it  was  compoiied.  The  reformed 
State,  if  I  inay  so  call  it,  was  prior  to  the  local  claim, 
which  wore  formed,  not  for  their  own  sake,  but  as  a  means 
for  securing  the  better  working  of  the  political  association. 

The  be>.sis  of  archaic  society  was  community  of  wor- 
ship ;  and  common  wonthip  implied,  at  least  tn  tho 
hipher  classes,  common  descent,  whether  actual  or  con- 
structivo.  The  relations  of  members  of  the  society 
wei-e  consequences  of  this  primary  principle.  One  of 
these  relations  was  that  of  neighbourhood.  Kinsmen 
were  originally  neighbours,  and  neighlw>ur8  were  kins- 
men. But  when  the  community  prospered,  it  attracted 
an  outside  population,  which  in  its  tuni  became,  in  courso 
of  time,  prosperous.  Thus  there  were  neighbours  who 
were  not  kinsmen.  These  persona  the  State  not  unrea- 
sonably' made  liable  to  political  duties  ;  and  they,  with  not 
less  reason,  claimed  a  share  in  political  righto.  On  the 
assumption  that  such  a  claim  was  reasonable,  the  problem 
arose,  how  a  community  of  worship  between  the  old  citizens 
and  these  petitioning  outsiders  could  be  established.  Each 
party  had  its  ancestral  reli^on,  and  neither  of  them 
desired  to  alwiiulon  its  own  worahip  or  U)  accept  that  of 
the  other.  But  their  i-eligion  was  not  exclusive ;  and 
another  worship  might  be  accepted  which  should  be  not 
destructive  of  the  old  worship,  but  cumulative  upon  it^ 
The  experlient  wa.s  therefore  a<lopted  of  forming  a  third 
religion,  in  which  both  parties,  wliile  they  rutained  their 
respective  sacra,  might  share.  Of  this  new  religion  the 
foun<lation  was  not  descent,  but  locality.  The  country 
was  rcgarJed  as  forming  districts ;  all  free-born  men  in 
eacli  di^itiict  fonnetl  a  tribe ;  all  trihesmen  had  a  common 
wonhip;  tlie  aggivgate  of  tribes,  united  in  the  commoa 
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worship  of  the  public  Penates,  was  the  State.     The  old 
clatiN  continued  for  their  own  pui-po^e^,  but  tliuir  political  I 
functions  were  gone. 

An  exauiple  of  this  procesfi  in  found  in  the  reconstruction 
by  Klcisthencs  of  the  Athenian  polity.  Aiistotle,*  in 
dcsciiliing  the  means  by  which  an  aiistocratical  govern- 
ment may  bo  chaD^L-d  into  a  demociucy.  says: — "It  is, 
moreover,  very  useftil  in  such  a  State  to  adopt  the  means 
which  Kleistheneq  ased  at  Athens  when  he  was  desiroua 
of  increasing  the  power  of  the  people,  and  as  those  did  who 
established  the  democracy  in  Kyi-enc.f  that  is,  to  institute 
many  tribes  aud  fniUirnities,  and  to  reduce  the  religious 
rite»  uf  pi'ivate  peit^ons  to  a.  few,  and  tho^e  connnon  ;  and 
every  Dkeans  is  to  be  contrived  to  associate  and  blend  the 
people  together  as  much  as  possible,  and  that  all  former 
customs  be  broken  tlii"uugh."  Tlu-ee  tlistinct  stops  may 
hei-e  be  traced.  One  was  to  fonu  within  the  State  new 
subsidiary  assuciaitons.  Tlie  Hccuiid  was  to  include  in  tlieso 
new  associations  all  persons  whom  it  was  desired  to  receive 
as  members  of  the  State,  whether  they  were  nierabers  of 
the  old  clans  or  outsiders.  The  third  was  to  aubstitute,  so 
far  as  was  possible,  these  new  associations  for  the  former 
associations.  The  KJeisthenean  tribes  were  carefully 
assimilated  to  the  form  of  a  pm-e  clan.  Each  of  them 
was  called  by  the  name  of  some  Attic  hero,  and  the 
atatoes  of  the  Eponj'ms  were  placed  in  the  Agora.  Yoi 
it  was  feared  that  these  tribes  might  in  Ume  harUea 
into  excliLsivo  bodies,  not  less  formidable  Uum  thoM 
which  had  been  with  such  difficulty  broken  dovim.  To 
prevent  this  evil^  the  territorial  tribe  no  longer,  like  the 


•  "Politic*,"  vi.,  4. 

+  8«e  for  aimiUr  ciikb  in  Km  and  Bbodes,  Grota'a  "  Hirt.  of  Oraeoe^* 
toI.  iii.,  p.  86.  itofc. 
X  8ee  (Jroto't  "  lli«t.  of  OrMo«,"  voL  iv.,  p.   17& 
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genealogical  ti-ibe,  occupied  a  contiguous  ten'it^iy.  The 
several  tribes  were  fonneJ,  irrespective  of  contiguity,  or 
rathcj-  with  a  studied  disregard  foi*  it,  out  of  caatuns 
in  all  parte  of  Attica.  Tlius  a  union  upon  the  liasis  of 
territory  was  efftjcted,  and,  at  the  flaiiie  time,  the  strong 
centripetal  force  of  neighbourhood  was  retainerl. 

Some  features  in  this  great  reform  well  merit  atten- 
tion.    A  great  reform  it  surely  waa,  although  our  know- 
ledge  of  its  <letailK  in  meagre,  fur  it  not  only  laid  the 
foundation    of    Athenian    glory,    hut    it    establLshed     in 
human  society  a  new  and   most  fruitful  principle.      It 
is  the  first  recognition  of  the  principle  that  territory  fonas 
a  basiii  for  political  rights  and  duties.     Yet  that  principle 
was  applied  not  without  hesitation.     It  was  not  said  that 
all   men,  or  even    all    free-bom  men,  in    Attica  sliould 
have  full  political  rights.     But  it  waa  provided  that  all 
such  persons  should  be  meml>era  of  some  newly  urganizod 
society.     CiUzeuship,  pure  and  simple,  was  still  too  w^ide 
a  generalimUon.     It  was  necessar)'  that  every  man  should 
have  bis  brotherhood  and   his  kin;  and  tlien  these  kjiri; 
might  be  farther  combined  into  a  city.     Since  the  days 
of  Theseus,  that  is,  from  time  immemorial,  the  State  had 
been  fonned  of  the  old  clans,  into  which,  without  »pecia] 
initiation,  no  sti-anger  could  be  admitted.      The  change  of 
Rleisthenes,    and  it  was    a   great   one,  consisti'id    in    the 
foniiation  of  additional   aitiHcial   clans  for  political  pur- 
poses,   and    the     extensive    recognition     of     their     new 
association   by  the   State.       "It  was,   indeed,"    says    Mr. 
Grote,*  "a  striking  revglution,  impressed  upon  the  citizen, 
not  less  by  the  sentiments  to  which  it  appealed,  than  by 
the  visible  change  which  it  matte  in  pcjliticat  and  social 
life.    He  saw  himself  marshalled  in  the  ranks  of  Hoplites 


•  "  Hist,  of  Greece,"  wi  iv.,  p.  210. 
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alongside  of  new  cotnpanions  in  anus — ^he  was  enrolled  in 
a  new  register,  and  his  property  in  a  new  schedule,  in 
hia  denie  and  by  his  demarch,  an  officer  before  unknown 
— he  found  the  year  distributed  afresh,  for  all  legal  pur- 
poses, into  the  parte  bearing  the  name  of  Pr3rtanie8,  each 
marked  by  a  solemn  and  free-spoken  ekkle^a,  at  which 
he  had  a  right  to  be  present — that  ekklesia  was  convoked 
and  presided  by  senators  called  Prytanea,  mcmbere  of  a 
senate  novel  both  aa  to  niunber  and  distribution — his 
political  duties  were  now  performed  as  member  of  a  tribe, 
designated  by  a  name  not  before  pronounced  in  coairaon 
Attic  life,  connected  with  one  of  ten  heroes  whose  statues 
he  saw  for  the  first  time  id  the  Agora,  and  assodatiiig 
him  with  fellow-triliesmcn  from  all  parts  of  Attica.  All 
thiwi',  and  many  others,  were  sensible  novelties  felt  in  the 
daily  proceedings  of  the  citisien.  But  the  great  novelty 
of  all  was  the  authentic  recognition  of  the  ten  new  tribes 
&H  a  sovereign  demos  or  people,  apart  from  all  spedaltMi 
of  phratric  or  Oentile  origin,  with  free  speech  and  equal 
law." 


TicbitjM 
asouTC*  of 
Outj. 


§  3.  Another  cau.sc  which  at  least  tended  to  the  sul 
stitution  of  the  local  for  the  personal  relations,  was  the 
need  for  militarj'  service.  When  the  enemy  is  at  the  gAiet, 
there  IB  no  time  to  discuss  questions  of  political  equality. 
The  recognition  by  the  State  came  sometimes  in  the  form, 
not  of  the  bestowal  of  a  right,  but  of  the  imposition  of  a 
burthen.  Athena*  required  her  Mctics  to  fight  side  hj 
aide  with  her  citizens.  They  were  regimented,  according 
to  their  ability  to  provide  their  arms,  or.  in  other  wonU, 
according  to  their  wealth,  wth  the  Hoplites,  or  with  some 
other  division  of  the  army.     Such,  too,  appears  to  have 


■  Henunn'i  "  GrccJu  Antiquities,"  p.  236. 
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Ijcen  the  design*  of  that  faiiioiLs  or^ni%ation  which  Is 
attributol  to  King  Sorviiis  Tullius.  The  whole  object  of 
that  systiJni  was  military,  not  political.  It  was  meant  to 
cast  the  duty  of  service  upon  all  residenU  in  Rome 
according  to  their  means,  not  to  give  to  strangers  any 
[wliiicaj  advantage.  At  a  later  time,  a  further  8bep  wan 
taken,  and  political  rights  were  conferred  with  the  intention 
of  thei*cd>y  impaiiny  [>(>litica1  duties.  That  remarkable 
edict  which,  by  the  stroke  of  a  pen,  gave  the  freedom  of 
the  city  to  everj*  subject  of  Ca&-*ar.  did  not  proceed  from 
any  high  philanthMp^*  or  enlightened  Htatesmanship.  Its 
object  WA-s  to  include  tho  ga-eatest  possible  number  of 
persons  witluu  the  terms  of  an  Act  that  imposed  a  con- 
venient and  prothictive  tas.  There  is  a  curious  paralbl  in 
our  own  historj*,  although  on  a  much  smaller  scale.  The 
elective  franehUe  was  forced -f  upon  the  tenants  of  the  lonk 
with  the  avowed  purpose  of  rendering  them  contributory 
to  a  rate  for  the  wages  of  members  of  the  House  of 
Conimous.  But  these  events  occurred  when  sucli  right* 
were  only  slightly  valued.  The  point  to  which  I  now 
invite  attention  is,  that^  when  the  privileges  of  citizen' 
shfp  were  highly  esteemc<l,  and  there  was  no  inclination  to 
share  them,  the  State  claimed  the  power  to  legislate  for 
stranger*  within  its  territoiy.  Such  persons  were  as3ume<l 
to  owe,  at  least,  a  temporary  allegiance,  which  might  fairly 
be  enforced.  Undouble<Uy,  such  a  feeling  must  have  led  to 
unexpected  cons(!i|ueiieos.  Tho.ic  who  shai'o  the  burtlien 
have  a  strong  moral  claim  to  share  the  benefit.  The 
tendency  of  such  legislation  must  have  been  to  prepare 
the  way  for  an  extension  of  citizenship.  In  the  mean- 
time, it  taught  men  to  believe  that  a  reasonable  ground 
for  admlssiun   to  citizensliip  was  a  residence   within   its 


*  Mommwn'A  "Hist  of  RMn(\"  tuI.  i.,  pp.  M,  lOO. 
t  "  'VhK  GoTtimment  of  EngUiul,"  p.  490. 
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limits,    and   a  »liaru    in   common    danger)   and    common 
burthens. 


|»eh^"  §  4.  There  are  two  tlifficultiefi  to  which  City-States,  stich 
statK.  as  thuae  I  have  de»criLied,  arc  exposed.  One  is  the  presaure 
of  outsiders.  The  other  is  the  inability  to  assimilate  any 
considerable  increase  to  their  numbers.  In  other  words,  the 
Oity-State  soon  reaches  the  limit  of  its  growth  ;  and  if  any 
further  addition  be  forced  upon  it,  constitutional  dinlurli- 
ances  iinwt  ensue.  The  pressure  from  without  in  best 
known  in  thoAo  contents  of  Patricians  and  Plebeians  with 
which,  under  various  names,  history  is  full.  Neither  as  to 
the  faet  of  these  contests,  nor  a-s  to  tlkeir  tendency,  is  there 
any  doubt,  or  any  occasion  for  ilhtstnition.  But  it  is 
needful  to  consider  the  effect  upon  such  States  of  the 
indefinite  arlmission  of  strangers. 

The  organization  of  the  City-State  is  of  the  Amplest 
kind.  It  consists  of  an  assembly  of  all  lU  citlsens.  It 
impli&s  the  personal  presence,  at  all  its  meetings, of  all  its 
members.  That  presence  must  be  given  on  a  certain  day, 
and  at  a  ccrtun  place.  The  furthest  concession  that  can  be 
made 'is  that  of  a  quonnu.  Tlie  vote  of  those  who  are 
present  may  he  accepted  as  the  vote  of  the  whole  body,  ami 
ctmsL'imently  hinds  those  who  are  alwent,  Tlie  organ  for 
atlininlstrativc  busin&ss  was  equally  simple.  It  consisted 
in  the  election,  for  a  certain  term,  of  an  officer  or  of  officers  by 
the  whole  body  of  the  citizens,  whose  powers  tho  person  so 
chosen  exercised.  For  the  preparation  of  legislation,  and 
for  general  supei-vision,  a  council  of  State  was  foniuHi.  on 
the  analog}'  of  the  council  of  tlio  clan.  Such  an  or^ganiza- 
tion  wa.s  .suited  to  the  requirements  of  a  small  town  ;  and 
accoi-dingly,  Aristotle,  when  he  sajT*  that  tho  »t>X<c  or  city 
mu,«tt  be  of  a  certain  though  indefinite  .size,  observes,  by  way 
of  illustration,  that  a  city  could  not  consist  of  ten  myriada. 
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Juflt  as  it  mij^ht  be  said  that  a  tuan  must  be  of  acei'tain 
&izu,  but  that  a  bsin^  a  hundred  fuct  high  could  not  be  a 
man,  so  the  great  phili)40pher  urged  that  a  collection  of  a 
hundred  thouaaiul  human  btiiii;^^  cuuld  nc»t  ba  a  Statt.  He 
did  not  allege  that  no  such  number  of  poreoas  could  live 
together.  His  proposition  was,  that  no  political  in.'ttitution, 
that  i».  no  City -State,  could  contain  such  a  number.  When, 
thertifort;.  from  any  cause  tlio  bulk  of  the  State  excei^ed  its 
power  of  assimilation,  its  end  had  come. 

The  City-State  which  aspired  to  empire — that  is,  to 
what  we  should  call  a  national  devi'lopment — had  thus  but 
a  ehoice  of  ruin.  If  it  adhei*ed  to  its  original  con.stitution, 
it  was  destroyed  by  the  pressure  of  its  discontented  subjects. 
If  it  freely  admitted  thmto  Hubjecte  to  its  citizenship,  it 
fell  by  its  o^rn  weight.  The  history  of  the  great  City- 
States  of  antiquity  furnishes  an  illustration  of  each  of 
these  tendencies.  "  Wliat  else,"  said  the  Emperor  Claudius,* 
"  was  the  cauge  of  the  destruction  of  the  Lace<Uemoniana  and 
of  the  Athenians,  powerful  though  they  were  in  anus,  but 
that  they  used  to  repel  theii- subjects  as  aliens  ? "  On  the 
other  side,  the  policy  of  Tlome  was,  as  the  same  emperor 
contends,  a  freedom  of  aflmiRsion  which,  to  the  descendents 
of  a  pure  clan,  would  have  seemed  imi>ossible.  Yet,  "  the 
civic  community  t  of  Komc  liad  broken  down  Irom  its 
unnatural  onl argument."  As  compared  with  the  Hellenic 
City-States,  the  course  which  Rome  pursued  was  the  nobler 
and  the  manlier  one.  Still,  both  courses  led  to  Oie  same 
end.  The  foun^Uition  that  the  development  of  the  town- 
ship atforded  waa  too  weak  to  boar  tlie  atnicture  of  the 
nation. 

It  may  be  aske*!    why  the  City-State  did  not  develop 
new  orgaris  to  meet  its  new  conditions  and  its  increasing 

•  Tftcitui.  "AnDAU,"  A,  W. 
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liulk.  The  men  of  that  clay  had  no  expericnct;  of  a  national 
government,  and  their  traditional  beliefs  were,  as  1  have 
already  said,  inconaistent  with  any  such  fonii.  This  answer, 
although  it  is  true,  is  h&rdly  complete.  Ever^'thing  must 
have  a  IjL'ginning,  and  pari i amenta rj'  institutions  weru  not 
leas  strange  in  the  time  of  Henry  111.  than  they  were  iu 
the  time  of  the  Gracchi.  Some  explanation,  thi?i*ofore,  ift 
wanted  to  account  for  the  rise  of  representation  in  the  one 
case,  and  for  its  absence  in  the  other.  1  think  that,  in 
atldition  to  theftc  obstacles,  other  conditions  were  absent  in 
Rome,  without  which  national  representatjon  eouJd  never 
have  existed.  Men's  uimuIs  had  tmt  been  wliicatcd  to  that 
point.  The  custom  of  Home  recognised  Contract  onlj'  in 
certain  special  forms.  It  knew  nothing  whatever  of 
Agency.  In  the  time  of  the  later  republic,  tlicsc  great 
branch&s*  of  law  were  still  undeveloped.  If  the  ideas  of 
agreement  and  of  rcpi-escntation  wero  not  familiar  to  men's 
minds  in  privat«  affaire,  it  was  not  likely  that  they  .should 
have  been  applied  to  public  biwiness.  When,  after  many 
centuries  of  training,  the  notions  of  the  consenfiual  contract 
and  of  genei-al  agency  had  been  thoroughly  established, 
when  the  special  sanctity  of  a  particular  place  was  no 
longer  felt  and  the  holy  auspices  were  no  longer  taken, 
and  when  political  busine,sa  assumed  the  form  of  money 
dealings  with  the  king,  the  conditions  for  political  repre- 
sentations were  fulfilled. 


I  of 


Ji  J.  The  City-State  was  not  truly  territoriaL     In   the 
examples   I  havo  cited,  there   is    no    substitution    of    a 
territorial  for  a  personal  relation.    They  only  show  Uiat 
vicinity  was  sometimes  accepted  as  a  ground  of   admia-j 
sion    U>   an    association,    the   liasls    of    which    was,    nncl^ 


*  Mr.  Pwte'B  "  Gwiu,"  p.  488. 
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continued  to  be,  personal.     Men  were  not  fellow-citizens 
because  they  livwl   in   the  sauic  country.      Tliey   might, 
however,  for  that  reason  be  adopted  into  the  State.    They 
then    became    wonshippers   of  the   grent   gthhU^s,    Athen^ 
Poliaj*,  or,  as  the  case  might  be,  of   Jupiter   Capitollnim 
and  of  Father  Quirinus.      But  that  change  whicli   uiailc 
vicinity,  and  not  either   kindred  or   religion,  the  Iwusis  of 
political  relatione,  lielon^  to  a  cunipaiatively  recent  date. 
"  Temtfjrial    sovereignty,"  says  Sir  Henry  Maine,* — "  tha 
view  which  connects  sovei-eignty  with  the  pos-session  of  a 
]imite<l  portion  of  the   uarth'.s  sut-face — was    distinctly  an 
offshoot,  thotiffh  a  tardy  one,  of  feudalisUL"    Au   incjniry 
into  the  development  of  this  principle  is  outride  my  pre- 
sent limits.     I  can  only  notice,  in  the  briefei^t  manner,  some 
of  the   inoHt   salient  among    the   foixes   which    led    to   its 
establishment.    I  conceive  that  one  of  them  was  the  gradual 
diwolution  of  the  Oenttle  tie!^.     When,  from  cauueii  which  I 
shall  presently  consider,  the  elan   broke  down,  the  only 
connection  that  wa.->   left  for   the  clansmen  was  neighl»our- 
hood.      It   was  a  force   witli  which  they  were  already 
familiar,  and  it  funned  the  natural  and  the  easiest  substitute 
for  tJie  old  social  bond.     But  tlie  principle  of  couuiinnity 
was,  at  that  time,  not  merely  weakened :    it  was  biouglit 
into  competition  with  on  energetic  and  fonnidaUe  rival 
From  various  causes, of  which  Home  at  least  are  on  the  surface, 
after  the  events  known  an  tlie  "  Invasion  of  the  Barbarian-s," 
a  considerable  inequality  of  wealth,  and  especially  of  landed 
property,  became  apparent  in  the  greater  part  of  Western 
Europe.      JBoth   the   Teutons  and  the   Kelts,  an    1    have 
in  a  former   clmptcr   ubservetl,    were    faniiltai*    with    the 
practice   of  Commendation.     Militarj-  colonies,  too,  with 
special  fonna  of  tenure,  liad,  for  the  purposes  of  defence* 


•  "Aad«ntUw,''p,  lOS. 
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l)een  long  settled  on  the  mai'ches  under  the  Empire.  The 
'central  r^oveinment  was  paralyzed,  and  incapable  of  pro- 
tocting  life  and  pi-ojicrty.  From  this  concurrence  of  con- 
ditions, feudalism  naturally  sprung ;  and,  with  tbo  aid  of 
lawyers  ti-ained  in  the  junsprudence  uf  Rome,  wan  gradually 
consolidated  intoaR}*stem.  Vaiious  motives.* in  these  favour- 
able circumstances,  led  to  action.  Sometimes,  as  in  the  cstaV 
lislmient  by  Clilotaire+  of  the  Hundred,  in  place  of  tlie  old 
Vigiliir,  thero  was  the  foeling  that  &  customaTy  institution 
was  liO|>t'Ie-ssly  inefficient,  and  u  delilKjrate  attempt  at 
reform  took  place.  Sometimes  a  powerful  lord,  or  a  king 
like  Harald  Haifager,  compelled  his  poorer  free  neighbours, 
or  e^'cn  the  Adjacent  clans,  to  become  yafol-ffeidat*,  that  is, 
to  acknowledge  themselves  to  be  his  men  and  to  paj*  him 
Iribute.  Affain,  as  the  kingdom  waa  developed,  and  the 
responsibilities  of  the  Crown  exceeded  itH  nu^aiifi,  tlie  king 
became  anxious  to  L-stablish,  at  the  least  possible  expense, 
some  kiml  of  local  gnveimiiient.  Like  King  Henry  VIIl. 
with  Lord  KUdare,  lie  entertained  the  well-foundetl  l>elief 
that  thu  govci-nmcnt  of  the  local  magnate,  bad  as  it  might 
be,  was  better  than  no  goveminent  at  all.  To  this  cause 
mis  due,  in  oui-  own  cou^tl')^  the  repeated  legiRlation  that 
evcrj'  man  should  have  a  lortl;  and  the  term  Ion!  was 
underetood  to  indicate  a  wi-njthy  limiled  proprietor.  A 
further  inHiience  may  be  traced  in  the  idtered  position  of  a 
chief  of  a  clan,  who,  whether  by  conquest  or  otherwise,  had 
been  accepted  as  the  lonl  of  an  adjoining  people.  He  could 
not  be  their  chief :  lie  did  not  pretend  to  be  their  master. 
If  he  was  their  lonl,  he  was  tii  a  ditfi-rent  n-lation  to  them 
from  that  in  which  he  stood  to  his  own  kin.  In  cases  of 
dispute  between  his  new  subjects  and  his  old,  an  embar- 


*  See Itob<utson'>  ••Sootland Under  har Early  Kiiiga,"voLi.,  pp.81, 164; 
tdI.  ii.,  pp.  265,  200,  334. 
t  Canciani,  Leg.  bub.,  ii.,  19, 
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ig  conHict  of  duties  might  arise.  tTnifonnity  of 
rolation  wan  plainly  detiirable.  But  tho^'strarigera  couKl 
not,  and  perhaps  would  not,  he  a<lniitted  as  members  of  the 
olil  clan.  DitficiilticM,  tct>.  might  aribe  in  the  fonnation  of 
a  new  complex  nation.  There  I'oinaincd  but  one  soluUon 
of  the  prublem.  The  kinsmen  might  become  homagers, 
and  the  kindred  tic  be  changed  into  that  of  coinmeiidation. 
Thus,  at)  Prof«Hsor  Stnlilw*  lias  oliserved,  "  the  vapiil  con- 
Rulidation  of  the  Danish  with  the  Angle  and  Saxon  population 
involved  the  necessity  of  the  uniform  lie  I»etween  them  and 
the  king :  the  Danes  became  the  king's  men  and  cntt'n;d  into 
the  public  pea<:e;  the  native  English  could  not  1)6  left  in  a 
less  close  c(mne.<[ion  with  tlie'tr  king.  The  coinmemlation  of 
tlie  one  involved  tliu  tightening  of  the  conla  that  milled 
the  latter  to  their  native  ruler.  Sometliing  of  the  same 
kind  must  have  taken  place  as  each  of  tlic  hcptarchic 
kingdoms  fell  under  West  Saxon  rule,  hut  the  principle  ia 
most  strongly  bi-ouglit  out  iri  cuimexion  with  the  Danish 
submission." 

This  exten.-iion  of  the  royal  authority,  at  a  tirao  when  a 
common  royalty  was  established  over  different  tribes,  was 
the  cause  of  t\w  miifonnity  of  mixlern  law.  An  the  '  Jti» 
i/ont»*ari"«m '  superseded  the  'Jus  i^fxiritiitm,'  so,  among 
the  Teutonic  races,  the  '  Amt-ivdW  superseded  the  old 
*  Fulk-ieciit ; '  and  became  the  '  Jtut  Viv'iie '  in  its  full  sense, 
or  the  national  law  nf  thi^  i-onnnuiiity.  Thei>!  were,  an  I 
shall  have  occasion  presently  to  notice,  a  great  variety 
of  Peaces  in  eveiy  community.  There  was  the  Peace  of  the 
Church  and  the  Peace  of  the  Folk,  the  Peace  of  the  Town 
and  the  Peatx-  of  every  Iloasehold.  But  as  tlie  king  waa 
usually  more  poweiful  than  any  other  person  in  the  com- 
munity, the  King's  Peace  was  more  etticient  than  any  other 


'  "CoMt. Hiit."  v«i. i.,  ij.  i;d. 


S76 


THE  TERHTTORY  OF  THE  STATE. 


peace.  It  followed  that  the  king's  courts,  in  like  manner, 
estahlislu'd  tlieir  supenority.  AVliethcr  better  justice  waa 
there  admin isteriKl,*  or  the  local  courts  were  abused  fur 
puiposea  of  extortion,  a  distinct  movement  of  suitora  to 
the  king's  courts  set  in,  and  could  not  he  restriuncd.  But 
Tinifomiity  of  court  iiicans  uijiforniity  uf  rule.  The  rise  of  the 
common  law,  therefore — that  is,  of  the  common  custoiiis  of 
the  realm,  is  due  to  the  extended  jurisdiction  of  the  curia 
reijie.  The  proct'iss  was  facilitated  by  the  j.^eneral  similarity 
■which  the  customs  of  the  seveiul  divisions  of  the  country 
presented.  Tliere  was  no  fundamental  difference  between 
the  customs  of  the  English  and  of  the  Danes  and  of  the 
Noniians.  They  wci-e  readily  fused  into  one  people  beneath 
the  pressure  of  the  king's  court  But  the  case  waa  far 
otherwiso  witli  those  who  lived  under  tlie  law  of  the  Iloniarii* 
antl  those  who  lived  under  the  law  of  the  Franks  or  of  the 
Visigoths. "f  There  was  a  uiUeli  wider  dltference  between 
the  Frank,  the  Alemannian,  and  the  Lonibai-d,  than  there 
was  between  the  men  of  Mcrcia  and  of  Wessex  and  of  the 
Danelagh.  Hence  the  process  of  integration  was  botb 
more  speedy  and  more  complete  in  England  than  it  was 
either  on  the  Continent  or  in  the  other  portions  of  the 
British  Isles.  The  people  were  more  homogeneous,  and  the 
royal  coui-tM  were  more  active  in  England  tlian  they  were 
elsewhere. 

Sir  Hcnrj'  Maine*  justly  remarks  Uiat  Uie  derivation  of 
territorial  sm'ereignty  froiu  feudalism  "  might  have  been 
expectwl  (I  prioi'i,  for  it  was  feudalism  which,  for  the  first 
time,  linked  personal  duties  and  by  consequence  personal 
riglita  to  the  owuersliip  of  iand."  There  is  little  difficulty 
in  tracing  the  political  sequence.     But  it  is  leea  easy  to 


*  Sm  PmfeMnr  RtnblM'a  "Const.  Kiit.,"  rol.  i.,  p.  393. 

t  /fc.,  vol.  i.,  p.  197. 

i  "Aucieiit  l^w,"  p.  107. 


THE  OROWTH  OF  TERRITOltUL  SOVEREIGXTT. 


377 


establish  the  first  step,  that  by  whidi  men  conm  to  regard 
mere  vicinity  at>  a  source  of  duty.  Yet,  from  what  I  have 
already  said,  the  course  of  thought  may  be  traced.  The 
unfree  population  funiislied  a  precedent.  "Diey  had  certain 
duties  and  certain  rights  towards  their  lord,  by  reason  oi 
their  oeeupatirm  of  hi.s  land.  Tlw  practice  of  coimtitjudation, 
or  ratlier  the  exteUHion  of  that  practice,  naturally  gave  lise,  in 
a  ditlcrcni  class  of  pei-sons,  tu  simiJar  relations.  The  alodist 
who  comniended  himself  and  took  back  his  land  as  a  lief, 
passed  into  a  jtosition  in  mtinv  rt'Kpiii*t«  raseiubliny  that  of  a 
Liut-  The  inducements  to  make  such  a  sacri6ce  wl-iv,  as 
they  must  necessarily  liave  Ijeen,  strong.  Tlie  old  community 
had  broken  down.  Its  religious  basis  had  flisappearcd.  Its 
ory;anization  was  inadequate  to  provide  for  the  needs  of 
those  troubled  times  that  followeil  the  disappearance  of 
Die  Kuuian  Peace.  The  clan  was  gone,  and  the  empire 
was  gone,  and  the  modem  kingiluni  was,  at  the  most, 
inimature.  The  only  secular  means,  then,  by  which  at  that 
time  society  could  be  to  some  extent  held  together,  was 
the  extension  of  the  relation  of  lord  and  vassal.  Sudi 
was  the  firm  and  universal  conviction  of  the  men  of 
those  day*  To  theni,  such  a  relation  seemed*  to  be  the 
only  alternative  with  anarchy.  By  it,  and  by  it  alone, 
so  far  as  their  expciience  extended,  could  order  be 
maintained  and  property  secured.  It  was  the  only  fonn  of 
government  whirli,  in  practice,  tliey  thmight  of  adopting. 
It  supplied  the  one  ideal  of  itociety  which  their  imaginations 
were  able  to  conceive.  The  old  order  ha*l  passed  away  ;  a 
new  and  vigorous  growth  had  sitpplicd  its  placv.  To  men 
who  knew  what  anarchy  wa.«,  and  by  how  slender  a 
jiartition  they  were  divided  from  it,  the  new  order  seemed 
so  beautiful  and  so  strong  that  they  thought  it  must  last 
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n»dpe>  g  (i.  It  i>>  a  loi^  at^  fruiu  the  n^onus  of  Kleuthenes 
JUttdMM  at  Servitis  Tallin,  or  even  from  the  decrees  of  Chlotaire,  to 
tettafitj.  the  Uw  of  national  charactt.T  under  Queen  Victoria.  Yet, 
in  this  caw,  as  in  -to  many  othexs,  the  continuity  of  legal 
hi&tory  is  unbroken.  The  »nbject  of  National  Character  ia 
so  rareiy  discnased.  tliat  I  venture  to  deviate  a  HttK-  from 
my  irabject,  and  to  make  upon  it  a  few  obaervationa.  Our 
law  very  plainly  recognises  both  the  personal  and  the  local 
oleiii6nt8.  The  natDraI-)x)m  and  the  naturalized  subjects 
of  the  Queen  owe  to  her  an  allegiance  ver)'  diflerent  ftom 
that  of  Regnicolea,  or  persons  who  happen  to  reside, 
whether  tvinporarily  or  otheiwise,  in  her  doiiiinion«.  For 
the  former,  Her  Majesty  may  tc^atjlate,  in  whatever  part  of 
the  world  Uiey  ui&y  he.  Tliey  are  amenable  to  her  laws, 
whether  their  act»  arc  done  within  her  dominions,  or  on  the 
high  nvas,  or  In  any  fnivign  country  ;  although,  of  course,  in 
tho  abHence  of  treaty,  British  law  ciuinut  be  enforced  against 
a  Hiitiitli  subject  within  the  dominion»  of  another  sovereign. 
An  English  subject,  for  example,  who  Uvos  in  Brazil,  when? 
«Iavery  is  lawful,  an<l  traffics  in  slaves  there,  is  safe  so  long 
an  ]iK  iX'umiiLs  in  Bra7.il ;  but  as  soon  as  he  is  fuimd  u[M>n 
the  man,  or  biitUh  ground,  lie  may  be  arresteil  for 
felony.     For  ntrangenf  the  Queen  may  legislate*  when  they 

"  Sm   "  ICvg.  r.   Koyti,    L.K.,    2   Excb.    Viv.,"  p.  161,    iwr  Cockbtim, 
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are  within  her  dominjoiw,  or  are  on  board  a  British  ship,  or 
are  on  board  a  foreign  ship  which  is  within  any  of 
Her  Majesty';*  ports  tn-  liarbours  ;  but  not  further  or 
otherwise.  That  is,  the  Queen's  le^'^lative  power  is 
personal  as  i^eganhi  her  own  subjecto,  but  territorial  as 
regards  foreign  era.  Under  the  present  custom  of  Europe, 
the  pc».s.se.s.sion  of  some  teriitory  m  essential  Uj  the  idea 
of  a  State ;  and  within  that  territory  each  Statu  hw 
— except  as  lo  sovereign  princes,  their  ambassadors  and 
their  forces — absolute  jurisdiction.  But  the  national 
character  goes  l>eyond  the  tenitoiy,  and  gives  mu  to  a 
distinct  status.  Tlio  immediate  origin  of  the  difl'erence 
between  allegiance  and  territorial  jurisdiction  is  feudal ; 
but  its  remote  pedigree  must  be  traced  to  a  much  more 
distant  period. 

Whatever  its  claims  to  antiquity  may  bo,  this  distinc- 
tion has  given  rise  to  one  nf  the  most  notable  political 
inventions  of  anoileni  tiiriew — the  self-goveniing  colonieK 
of  England.  The  ba'^is  of  that  remarkable  relation  is  that 
the  Imperial  Parliament  has  supreme  legislative  authority 
in  the  colony ;  but  tliat  the  Colonial  Pailiauient  has.  in 
and  for  the  colony,  a  concun-ent,  though  suboi'dinate, 
power.  Tliere  is  also  the  uiidenitawliiig,  most  inipuitant, 
yet  still  merely  an  undei-standJng,  that  the  authority  of  the 
Im]>erial  ParHament  will  be  exercisetl  only  in  exceptional 
ca^<'»,  or  in  cases  where  legislation  is  required  for  the  whole 
Eiiipirt\  Tin-  reason  of  the  diliereiice  is.  that  the  legiHlaliou 
of  the  Imperial  Parliament  is  pergonal,  and  reaches  all  Uer 
Majesty's  subjects  wherever  they  may  be,  ami  consequently 
the  lauds  which  they  inhabit ;  and  that  the  power  delegated 
to  the  (lolonial  Legislatur'f  is,  by  the  tenus  of  the  grant, 
limited  to  its  own  ten-itory.  The  Colonial  Legislature  may, 
with  some  slight  reservations,  "  make  laws  on  all  subject** 
whatsoever;"  but  these  laws,  except  where  special  authority 
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im  pnn,  matH  be  'ia  and  for*  die  ttAaaj.  Tbus  tlie 
Inperal  bw  that  a|iptie*  to  the  eolooj  u  in  f ocee  tliere 
becwMc  tbe  colopwtit  an  Her  Majest^r's  salijeetB.  Tie 
Colaoial  law  a  alio  in  {orce,  but  iu  local  limits  are  deaHj 
(itrfioed.  YHien  the  two  laws  cUah.  the  Coloiual  law  gives 
way,  baeaoae  the  tia  of  aU^;iaace  is  older  and  ckser  than 
the  tie  of  ne^bonrhood. 

So  too,  wben,  ankr  the  laws  of  a  oolonj.  a  foreigner 
has  been  naturalized,  he  becomea  thenceforth  a  subject 
of  the  Queen  ms  af^alnst  the  world.  Tbe  national  character 
in  not  local  but  p^tnuinal.  Tlie  consequences  that  follow  the 
afittuuption  vf  that  character  in  each  portion  of  the  Empire 
are,  indeed,  determined  by  the  laws  of  that  portion.  But  as 
between  naUons,  nationality  does  not  admit  of  degrves. 
The  Queen  owes  as  much  protection  to  a  Maori,  or  to  a 
Ctiinaiuon  uf  Hung  Kuog,  as  t>he  does  to  the  citizen  who,  like 
hiM  father  before  him,  was  never  beyond  the  sound  of  Bow 
Bells.  "  Had  Don  Pacifico,"  says  Sir  Alexander  Cockbum,* 
"  been  naturalized  at  Gibraltar  instead  of  ba\'ing  been  bom 
there,  he  would  not  have  been  tfae  leas  entitled  to  Britiab 
pr(*tection." 
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LAW  AND  CUSTOM. 


§  1.  Tlie  notion  of  law  ia  now  suflicientlv  underatowl.  The  nature 

*  of  Ijiw, 

The  analysis,  of   the  great  analylicftl  jurists   is  generally 

accepted ;  and  it  is  only  necessary  that  I  sliould,  so  far  as 
my  present  purpose  requires,  hricfly  mcapitulate  the  result 
of  their  investigations.  Law.  then,  is  a  species  of  command 
or  Kignitication  of  desire.  This  species  has  three  lefuHng 
characteristics.  First,  tlie  coiuiuaud  pre-scnlnM  a  cyurse  of 
conduct,  and  not  an  isolated  act  or  forbearance  ;  and  that, 
not  in  one  person  or  a  few  persons,  but  in  all  the  members 
of  a  certain  class.  Secondly,  the  command  implies  its 
enforcement  by  int-ans,  in  the  last  resort,  of  the  physical 
force  which  the  person  who  issues  the  cuiuiuand  can  bring 
to  bear.  Thirdly,  the  coiiiiiiand  proceeils  from  the  governing 
body ;  or,  as  it  is  usually  called,  the  sovereign :  or,  as  I 
prefer  to  designate  it,  the  political  organ  of  the  coinniunity. 
It  is  this  last  circumstance  that  distinguishes  law  from  the 
comiuands  of  a  House  Father,  or  from  the  rules  of 
voluntary  aasociatioiis.  Tlio  coiiiiiiamls  of  a  Trades  Union, 
or  of  a  Ribbon  Lodge,  have  every  one  of  the  other  charac- 
teristics of  a  law.  They  are  general  commands  of  a 
detenainate  superior  to  determinate  inferiors,  imposing 
duties  and  enforced  by  sanctions.  But  thuy  are  not  law  in 
our  sense  of  the  term ;  on  the  contrary',  some  of  them  are 
opposed  to,  and  condemned  by.  law.  Law  jxtr  eaxelldice  is 
State- law— that  is,   it  is  the  enforceable  conmiand  of  the 
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State,  addressed  either  to  its  subjects  generally,  or  to  some 
defiiii'd  classes  of  them. 

I  shall,  perhaps,  best  explain  what  law  is,  if  I  briefly 
notic.i>  isome  examples  of  what  law  in  uut.  Besides  ihoee 
notions  which  I  have  mentioned,  law  involves  a  further 
i[ieaning.  The  enforceable  command  implies  obedience; 
and  wliere  the  power-  is  ^rn-at  antl  tht?  sanction  aduijuatc, 
that  uht'dience  is  proportionately  prompt  and  complete.  It 
is,  therefore-,  a  result,  not  invariable  indeed,  but  very  usual, 
of  this  command  of  the  State,  that  it  produces  a  rejjulari^ 
of  coiidvict  in  confurmity  Ui  its  prwepts.  But  it  does  not 
follow  that  every  rc-gularity,  either  in  nature  or  in  Iiuman 
conduct,  is  the  cDnse(|uence  of  a  comijiand,  much  less  of  the 
command  of  a  particular  authoiity.  Neveitheless,  the 
term  law  has  been  extended  to  the  sequenofs  of  nature ; 
and  this  metaphor  seem.»  likely  to  aliHorb  the  nrigiiud 
significatiort  of  the-  tenu.  Tw^o  circumstances  have  probably 
led  to  this  extension.  Fii-st,  the  order  of  physical  causation 
rescndiles  the  uiiifonnitj'  of  conduct  which  an  accepted  law 
brings  with  it.  Second,  there  was  a  tacit  reference  to  that 
Supreme  Will  whose  word  even  the  winds  and  the  waves 
obey.  It  is  not  needless  to  repeat,  even  though  it  be  for 
the  thousandth  time,  the  distinction  between  a  true  law 
and  this  iiietaphurleal  use  of  the  tcnn.  A  law  of  naturv,  as 
H  IB  called,  is  a  statement  of  an  invariable  unconditional 
uniformity  of  serjuence.  In  it  tlierc  in  no  ii>i*ni  for 
obedience,  nincc  there  is  no  room  for  will.  If  the  facts  do 
not  eon'espond  with  the  alleged  law,  the  law,  in  the  absence 
of  any  disturbing  force  by  which  the  phenomena  can  be 
explained,  is  not  broken,  but  vanishes.  The  statement  of 
unifoniiity  was  inexact,  and  there  never  was  such  a  law  of 
nature ;  there  wa«  only  a  blunder  in  the  assumption  of  its 
existence.  But  a  true  law  dues  not  cease  to  be  a  law, 
howevor  frc<iuent  or  serious  the  breacl^ei^  of  it  may  be.      A 
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single  contradictory  instance,  clearly  proved  and  unex- 
plained, is  fatal  to  any  general  proptwition  of  uniformity. 
But  a  comiiiand  of  tin-  StjiU-  n-niaiiis  a  command  of  the 
Stat^',  although  little  respect  be  shown  to  its  authority,  and 
although  the  foree  that  gives  effect  to  it  be  weak. 

Again,  even  in  human  conduct,  it  is  not  every  unifoniuty 
that  is  law.  If  it  be  so  called,  thp  word  law  is  used  in  an 
anihigiious  aenae,  dt-notiug  either  unifomiity  in  general,  or 
a  uniformity  produced  by  a  particular  cause.  The  command 
of  tlie  State  is  not  the  only  cause  of  the  unifonnity  of 
men's  conduct,  or  even  its  principal  or  its  earlifst  cause. 
Men  often  act  in  a  particular  manner  liecatisf  they  have 
always  acted  in  that  manner.  'Hiis  habitual  practice  is 
called  custom.  Since  eastoui  and  law  thus  agioe  in  being 
rules  of  conduct,  tlicy  have,  neces-sarily,  coi-tain  points  of 
resemblance.  But  Uiese  resemblances  relate  to  the  effect^i, 
Tiot  t^  Uie  cau»ea  Between  theiui«;Ivcs,  indeed,  the  dif- 
ferences are  clearly  marked.  Custom  neither  is,  nor 
implies,  a  command  in  the  stnct  sen.se  of  the  term.  It  does 
not  create  a  duty  in  any  particular  person.  It  does  not 
enforce  any  duty  by  any  definiiti  sanction.  In  law,  evci'y- 
thing  is  ilefinit^.';  in  custom,  everytliing  is  indefinite.  In 
the  case  of  a  custom,  every  person  thinks,  or  acts,  or  forheai-s 
in  a  particular  way  ;  and  cvciy  person  expects  that  every 
other  poi-son  will,  in  the  like  circumstanc&s,  think,  and  act, 
and  forliear  in  a  .siiiular  manner;  and  every  pei-sun  lias  a 
very  bad  opinion  of  any  other  pervon  that  thinks,  acts,  or 
forbears  otherwise  than  according  to  the  regulation  pattern. 
In  place  of  the  precise  commands  of  a  political  superior, 
there  are  the  vague  expectations  of  indefinite  persons.  In 
placi;  of  the  prompt  and  sharp  sanction  of  the  law,  there  is 
the  dim  and  indistinct  influence  of  public  opinion.  Thus, 
custom  is  nmch  more  nearly  i-elatcd  to  a  law  of  nature  than 
to  a  tnie  law.     It  implies  a  uniformity  of  8e<iuence ;  but 
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between  the  extent  to  which  a  sequence  U  unLform  and 
extent  to  which  a  command  is  obeyed,  there  is  no  room  for 

coniporiaon. 


The  Mture 
o(  Cm  x  torn. 


§  2.  LiLW,  then,  denotes  the  cnfoi-cuablc  general  cot 
of  the  State.  The  absence  of  law,  consequently,  denote* 
the  absence  of  such  enmmands.  But  it  must  not  be  a&sunird 
that  the  absence  of  such  commands  uuceesarily  implies 
diaordor.  The  State  is  not  the  only  possible  condition  of 
liurnan  society.  It  is,  I  think,  the  main  error  of  the 
analytical  juiistH,  that  they,  in  eftuct,  admit  no  intermediate 
conditiun  between  law  ami  anarchy.  Tlie  latter  tenn  ii 
alwny.s  dyslogistic,  and  denotes  not  simply  the  absence  of 
law,  but  such  an  absence  as  destroys  .social  stability.  The 
great  tliinkers  to  whom  I  refer  wei-e  doubtless  ri^ht  upon 
their  own  pretiuseA.  ITiey  accopteil  the  condition  uf 
society  in  which  they  lived  as  an  ultimate  facU  In  a 
society  which  is  organized  politically,  the  line  is  pi-obaUy 
very  narrow  between  actual  8031*0113'  ^^*^  ^^^'  uicre  afaeesioe 
of  law.  But  it  is  not  all  human  societies  that  are  organiaed 
pnliticatiy.  liai-ge  societies  have  lived,  and  are  now  living, 
happily,  under  an  organization,  quite  different  from  that  of 
the  State.  "Hme  in  India,"  says  Mr.  Lyall,*  "can  still  be 
seen  primitive  .wt«  of  people  who  never  came  under  the 
arhitraiy  despotism  of  a  single  man,  and  among  whom  no 
written  law  has  ever  been  made  since  the  making  of  the 
world.  Yet  the-se  pr-ople  are  not  loose,  incoherent  assem- 
blages of  savages  ;  but  are  verj-  ancient  societies,  restruned 
and  stringently  directed  by  custom  and  usages,  by  rules  and 
rites  irresLHtible.**  To  the  like  effect  another  recent  observerf 
remarks,  "  The  Turcomans  are  a  curious  example  of  a  people 
among  whom  the  State  docs  not  exist.     There  is  no  body 

•  "Fart.  R«TiBW,"Nou  121,  N.8.,  p.  121. 
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politic,  no  recognised  anthority,  no  supreme  power,  ao 
liiglier  tribunal  than  public  opinion.  Their  headmen,  it  is 
true,  have  a  kind  of  nominal  authoritj  to  settle  disputes,  but 
tliey  have  no  power  to  enforce  decisiona.  These  the 
litigB.nts  can  accept,  or  fight  out  their  quarrel  just  as  they 
please.  And  yet  they  have  such  well-defined  notions  of 
right  and  wrong  an  between  tbomtielves,  and  public  opinion 
in  so  strong  in  enforcing  these  notions,  that  there  arc  rarely 
di^seniions  or  quarrels  amongst  them." 

The  forco  which,  in  such  societies,  assumes  that  place 
as  a  rule  of  conduct  which  law  fills  among  modern  nations 
i^  custom.     I  luive  already  describied  tlit'  difl'erenee  between 
custom  and  law,  and  may  therefore  assume  that  the  tenn« 
are  far  from  being  equipollent.     There  is  cuBtom  which 
is  not  law,  and  there  is  law  which  is  not  custom.    By 
what    prociiss     the    two   are   coinbiiied    I   ahall    presently 
inquire.    Why  different  communities  have  different  customs, 
and  what  is  the  cause  oC  the  great  power  of  cust:>m,  are 
questions  which  I  cannot  undtrtjike  to  trttat.     The  answer 
to  the  fonncr  question  must  be  sought  for  in  the  diversities 
of  the  history  of  each  people.    The  latter  question,  although 
an  immemorial  common-place,  has  scarcely  yet  received  all 
tho  treatment  that  it  deserves.      Undoubtedly,  use   doth 
breed  an   habit  in  a  man  ;  and  the  mere  repetition  uf  an 
act  or  of  a  forbearance  tends,  from  wliatever  cause,  to 
generate  an  inclination  towards  that  act  or  forbearance  for 
iti  uwu  sake,  and  without  regard  to  the  motives  on  which  it 
'originally  depended.     Nor  is  it  difficult  to  understand  how, 
in  the  cuwse  of  time,  ao  strong  a  web  of  association  and  of 
.sentiment  ia  formed,  that  few  even  think  of  breaking  it, 
I  ofier  no  opinion  upon  the  teiidecicy   of  these  acquired 
associations  to  become  hereditary.     But  custom,  in    the 
sense  in  which  I  now  use  the  term,  relates  to  masses  of 
men,  and  is  to  a  gifat  extent  confirmed  and  perpetuated  hy 
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their  reciprocal  influenoe.  Uen  approve  that  which  they 
themselves-  do,  and  which  they  have  dtmug  all  their  lives 
seen  otl*era  do.  The  uncultured  intellect  is  averse  to 
suspend  its  judgment,  and,  consequently,  men  usually 
diHappro^'e  thai  which  is  unfamiliar  and  strange.  His 
disapprobation  is  e^ecially  marked  when  the  innovation  b 
not  merely  a  novelty,  but  is  directly  hostile  to  their  received 
views.  The  approbation,  or  the  dis&ppi-obation.  of  thou 
among  whom  he  lives  can  never  be  wholly  indifTerent  to 
any  human  being.  Thus  the  force  of  public  opinion 
exercises,  in  favour  of  an  established  custom,  an  influence 
which,  in  the  absence  of  any  great  coonteracting  Boatimeitt, 
is  almost  if  not  altogetlier  irresisiiUe. 

I  need  nofillustrato  either  th^  povfer  of  custom  or 
itfi  variety.  The  former  is  sufficiently  shown  in  our 
daily  life.  The  recognition  of  the  latter  requires  but  a 
moment's  reflection.  In  the  course  of  a  few  generations, 
men  can  be  trained  to  lliink  or  to  feel  almost  anything 
that  is  not  beyond  the  limits  of  their  nature.  When  King 
Darius  asked*  the  Callatian  Indians  what  he  should 
give  them  if  ihey  would  consent  to  bum  their  fathers 
nn  th^ir  decease,  and  not  to  eat  (hem,  they  "  exclaimed 
aloud,  and  l^ule  him  forbear  such- language."  -Orientals 
lnokf  with  horror  and-  loathing  -upon  the  European  system 
of  a  single  wife.  Practices' to  us  tho  most  revolting,  are,  to 
those  who  follow  these  practices,  innocent  and  laudable. 
So  true  is  it  in  our  day,  no  less  than  in  the  time  of 
Herodotus, J  that  "custom  is  king  over  alL"  But  it  is 
remarkable,  how  odious  a  custom  which  has  been  outgrown 
appears,  when  the  descendont^  of  those  who  once  fuUowed 

*  Herodotus,  Ui  ,  3S. 

t  See  Mr.  Spencer's  "Sociology."  voL  L,  f.  6)5,  utd  U»  aatiuyttfas 
th«ra  cited. 
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ii  olNierve  it  in  other  people.     It  haa  been  remarked  that  a 
man  is  never  so  severe  in  his  condemnation  &&  when  he 
I   cenaares  some   inclination  which  he  oDce  followed,  but 
which  ho    has    succeeded    in    bringing   under   restraint. 
Some  similar  tendency  scem^  to  exist  in  national  life.     I 
have  already  noticed  the  probable  connection  bctweon  oar 
aversion  to  horseflesh  and  the  Odin-worship  of  our  fore- 
fatliera,     Mr.  Lyall,*  in  his  animated  description,  drawn 
apparently  from  the  life,  of  an  Indian  inquiry  respecting  a 
cattle- lifting  difficulty,  notices  tho  "slight  shudder"  that 
runs  through  the  high-caste  Hindu  officials  who  record  the 
candid  statement  of  the  Bhecl  headman,  and  his  business- 
like   proposal    to    pay  the    proper  blood<money  for  the 
Brahman  that  he  and  his  companions  shot.     The  feelings  of 
these  officers  were    probably  nearly    akin    to    tboso    of 
Sir  John  Dttviwi.f  when  ho  denounced  tho  horrible  nature 
of  the  Irish  customs,  and  thcii-  practice  of  commuting  all 
ofTencos  by  an  eric  or  tine.     "  Therefore,  when  Sir  William 
Ktz-Williams  (being  Lord-Deputy)  told  Maguyre  that  ho 
was  to  send  a  sheriff  into  Fermanagh,  being  lately  before 
made    a   county,   '  Your   sheriff  (said   Maguyre)   shall    bo 
welcome  to  me,  bat  let  me   know  bis  eric  (or  the  price 
of  his  head)  beforehand  ;  that,  if  my  people  cut  it  off,  I  may 
cut  the  eric  upon  the  country.'"     Yet  tlie  ancestors  of  the 
BralitnanK  and  the  ancestors  of  Sir  William  Fitz- Williams 
undoubtedly  practised,  and  at  no  very  distant  date,  the 
custom  which  Ma^yre  proposed  to  observe.      So,  too,  tho 
English  judges  iu  Ireland  did  not  measure  their  language, 
when,  early  in  the  reign  of  James  I.,  they  decided^  against 
the  customs  of  Tanistry  and  Oavelkind.     Theae  customs 
were  held  to  be  inconvenient  and  unreasonable :  they  were 


•  Fort.  Rov,,  Ko.  121,  N.S.,  p.  101 

"nirt.Tiactt.'p.  126. 
X  Sir  John  DAviui'a  Rvporta,  p.  40. 
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inconsifitent  with  that  Just  uid  hoDOur&ble  law  of  England 
wUidi  Uis  Majesty,  by  extending  bis  ruyal  protection  to  aO 
Iritilinieii,  had  by  implicatioo  introduced.  They  admitted 
of  UD  permanent  estate  in  the  land,  without  which  there 
could  be  no  good  government ;  and  the  interest  under  tliem 
amounted  at  most  to  a  "  transitoiy  and  scambling  pones- 
tdxm,"  Yut  these  unlucky  cudtoms  were  only  an  older  fom 
of  that  Kentish  Gavelkind  which  the  judges  were  careful  to 
distiIlg1li^h  ;  and  their  origin  was  much  more  ancient  than 
that  of  the  just  and  honourable  law,  which,  in  an  evil  hour,* 
and  to  the  great  miscarxiage  of  justice,  was  substituted  for 
them. 

The  other  illustration  that  I  propose  to  offer  relates  to  the 
wide  diffusion  of  custom.  Men,  or  at  least  bodies  of  men. 
never  habitually  act  firom  mere  unregulated  caprice.  They 
may  have  no  laws  in  the  proper  sense  of  the  term,  but  even 
in  the  most  unpromising  circumstances  their  condnct  is 
governed  by  very  stringent  usages.  It  is  not  easy  to  conccivt 
men  apparently  more  lawless,  that  is,  less  dependent  upon 
the  will  of  others,  than  the  wandering  tribes  of  the  Amu 
deserts.  Whatever  may  be  the  internal  organization  of  codi 
tribe,  the  tribe  itself  is  the  conventional  emblem  of  all  th»t 
is  imfettered  and  free.  Tet,  on  a  nearer  approaefa,  it  is 
found  that  these  tribes  are  by  no  means  exempt  frotn 
control,  bat  live  under  well-established  customs.  Each 
member  of  a  tribe,  of  course,  obeys  his  tribal  rules ;  and  the 
various  tribes,  as  among  themselves,  conform  to  their 
immemorial  UNigea.  On  this  subject  Mr.  MacGahanf  thua 
writes.  He  is  describing  the  annual  migrations  of  tht 
Kirghiz,  a  people  who  roam  from  tlie  Oxus  to  the  Syr:^ 

"  To  anybody  unacquainted  with  their  habits  of  life,  then 

•  See  Fmfr«Bot  Bicbcy**  "Lcotuns  on  tbo  Hiatoiy  of  Ireland, "  ( 
■eriea),  p.  -iSS. 
i  "  C^iiAiguing  oa  the  Onu,"  p,  SO. 
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does  not  seem  to  be  the  slightest  system  in  their  move- 
ments. They  have  a  system,  nevertheless.  Every  tribe 
and  every  aul  follows,  year  after  year,  exactly  tlie  same 
itinerary ;  pursuing  Llie  same  paths,  stopping  at  the  same 
wells,  as  their  ancestors  did  a  thousand  years  ago ;  and 
thoa  many  aula^  whose  inhabitants  winter  together,  are 
hundreds  of  inilc.?.  apart  in  the  summer.  The  r^alarity 
and  sxactitiKld  of  their  movements  is  such  that  you  can 
predict  to  a  day  where,  in  a  circuit  of  several  hundred 
miles,  any  ani  will  be  at  any  season  of  the  year.  A  map  of 
the  d&scrt,  shelving  all  the  routes  of  tho  dliforent  auls,  if  it 
could  be  made,  would  present  a  network  of  paths  meeting, 
crossing,  intersecting  each  other  in  every  conceivable 
direction  ;  forming,  apparently,  a  most  inextricable  entangle- 
ment and  confusion.  Yet  no  aul  ever  mistakes  its  own 
way,  or  allows  another  to  trespass  upcm  its  itinerary.  One 
aul  may  at  any  point  cross  the  path  of  another,  but  it  is  not 
allowed  to  proceed  for  aoy  distance  upon  it  Any  deviation 
of  an  aul  or  tribe  from  the  path  which  their  ancestors  have 
trodden  is  a  cause  for  war ;  and,  in  fact,  nearly  all  the  inter- 
necine struggles  among  tho  Kirghiz  have  resulted  from  the 
encroachment  of  some  tribe,  not  upon  the  pasture  grounds, 
as  might  be  supposed,  but  upon  the  itincraiy  of  another. , . . 
"  I  took  occasion  now  to  ask  my  friend  why  his  f»eople 
did  not  stay  on  the  same  spot,  instead  of  continually 
wandering  from  place  to  place  ?  '  The  pasture,'  he  said, 
*  was  not  suflicient  in  one  place  to  sustain  their  flocks  and 
herds.'  '  But  why  do  those  who  live  on  Uie  Syr  in  the 
winter  nut  stay  there  in  the  summer,  where  the  pasture  is 
good,  instead  of  wxindering  off  into  the  desert,  where  it  is 
thin  and  scarce  ?'  I  ask.  *  Because  other  auls  come  ;  and  if 
they  all  stayed,  they  would  soon  eat  it  all  bare.'  '  But  why 
do  not  the  other  auls  stay  at  hoiue  on  the  Amu  and  the 
Ii;gluz,  instead  of  coming  ? '    '  iJecause  other  auls  come  there 
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too,'  be  replied.  '  But  why  do  they  aot  &II  sur  at  home '  * 
'  WeJ],  otir  fathers  never  did  so,  and  why  should  oot  we  dd 
as  they  have  always  done  ? '  Be  replied.  And  I  auppooc  iha 
K  as  near  the  true  reason  of  tlieir  migration  as  any  other." 


Vtmntm* 


§  3.  Sir  Heiuy  Maine*  has  expreeeed  his  opinion 
"  all  of  Austin's  remarks  on  customan-  law  9eeni  com] 
tively  unfruitfoL"  I  cannot  concur  in  this  opinioiL  Mr. 
Austin's  object  was  to  explain  the  nature  of  cusUtinaiy 
law,  and  not  to  trace  the  origin  or  tho  hijttory  of  vuntois. 
He  has,  accordingly,  puinted  out  that  rtistom  is  one  thing, 
and  that  law  is  another  thing.  He  has  proved,  in  oppoaition 
to  an  opinion  once  vciy  prevalent,  that  custom  is  not  law 
eoTwenau  ut^ntium,  or  by  any  inherent  property.  Be  bu 
shown  tliat  the  tranxiiiutation  of  custom  into  law  takes  pla»^ 
only  by  the  recognition  of  competent  authority,  and  by 
extension  of  the  custom  of  tbe  sovereign's  sanction.  Subjc 
to  some  remarks  that  I  shall  presently  have  to  make  as 
the  process  of  ti-ansmutation,  i  think  that  this  explaiiatio&j 
is  correct.  Nor  is  its  value  diminished  becau-M)  it  throws 
light  upon  an  entirely  difTercnt  subject.  The  ditfictitl] 
which  presaea  Sir  Henrj-  Maine,  arisew,  if  I  may  venture  Ut^ 
say  so,  from  his  failure  to  appreciate  the  broad  distinction 
between  law  and  custom.  It  is  true  that,  as  he  observeft,t 
Runjcet  Singh  ruled  extensive  territories  in  the  Punjab, 
and  never  made  a  law  in  his  life.  But  there  was  no  law  ia. 
KuDJeet  Singh's  dominions.  His  subjects,  or  rather 
tributaricB,  lived  according  to  their  respective  customs, 
merely  paid  tribute  to  what  wa.s  practically  a  foreign  power 
I  have  already  sliowu  that  tlie  tax-taking  empires,  acconliu^ 
to  Sir  Henry  Maine's  judicious  distinction,  are  not  States  at 
all     It  is  only  when  we  come  to  It^lating  empirea.  or 


•  ••  Ruly  Hut.  of  Inst.,"  p.  302. 
t  -tb.,  p.  390. 
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rather  when  we  come  to  t^e  Empire  of  Rome,  that  iho 
queeiioB  a»  to-  the  relation  of  custom  and  of  law  arises. 
That  relation,  as  Mr.  Austin  lias  stated  it,  is  easily  under- 
stood.' Cu«tum  becomes  law  whou,  and  only  when,  it  is 
adopted  by  the  State,  and  is  enforced  by  it^wnction.  Thus, 
custom  furnishes  both  the  motive  and  thermaterial  for  law, 
but  is  not  of  \ifii-\t  law.  The  fact  that  a  custom  exists, 
supplies  to  the  State  a  reason  for  bringing  that  custom, 
whether  for  -the  piu-poee  of  supporting  or  of  modifying  it, 
witliin  the  range  of  its  authority.  Further,  when  the  State 
desires  to  legislate  upon  any  subject,  it  natuiuUy  takes  into 
its  consideratiou  the  custuuu^  undur  which  its  subjects  have 
previously  lived.  To  them  customs,  or  to  some  of  them,  the 
State,  whatever  may  be  its  motive,  extends  its  sanction ; 
that  is,  it  commands  that  the  customs  shall  be  obser^'ed 
undcr-punalty  of  it*-.diiipleaaurc.  Thereupon  and  thereby 
that  which  was  merely  custom  is  transmuted  Into  positi%'e 
law. 

On  one  portion  of  this  subject,  indeed,  I  venture  to  dissent 
from  the  great  authority  of  Mx.  Austin.  Ho  has  shown 
that  custom  becomes  law  when  it  is  sanctioned  by 
the  State ;  but  his  description  of  the  mode  in  which  that 
sanction  is  given  is  questionable.  The  process,  as  he 
ropi-escnts  it,  is  twofold — first,  the  Judges,  of  their  own 
mere  motion,  give  effect  to  eustoma ;  second,  the  State, 
which  liaa  the  power  to  control  the  judges'  conduct,  tacitly 
acquiesces   in  this   proceeding.      Both   these  propositions 

3m  to  me  erroneous.  No  motivo  is  suggested  why  the 
jndgea  should,  against  the  duty  of  their  office,  habitually  act 
,  upon  unauthorized  customs.  A  solitary  instance  of  the 
Icind  might  be  explained  by  some  individual  peculiarity ; 
but  no  personal  eccentricity  can  account  for  the  persistence 
in  such  a  course  of  a  succession  of  great  magistrates  during 
many  generations.     The  judges,  too,  do  not  claim  for  them- 


3K! 


TJIW  AND  CUSTOM. 


aelvee  ^any  legislative  powers.  On  the  eontmiy,  they 
^always  repudiate  any  such  pretension.  They  profcsa  not  to 
roake  law,  but  to  explain  the  law  an  they  find  it  Faxt  of 
the  law  they  find  in  the  general  customs  of  the  country.  It 
is  a  much  less  violent,  and  eeitainly  a  more  charitable 
explanation,  to  suppose  that  tlie  judges  administer  these 
customs  because  they  believe  them  to  have,  in  some  manner, 
become  catabltshed  law,  than  to  suppose  that  a  sQcoeeakai 
of  able  and  upright  men  have  audaciously  iiaurped  a  power 
of  legislation  which  was  never  given  to  Ihcm,  and  habitually 
exercise  this  usurped  power,  the  existence  of  which  they 
hypocritically  deny. 

The  doctrine  of  the  tacit  acquiescence  of  tlie  State  is 
expressed  in  the  maxim — "  What  the  State  permits,  it 
commands;"  that  is,  since  the  State  has  the  power  of 
preventing,  at  its  pleasure,  any  act  or  forViearanoe,  its 
omission  to  exercise  that  power  is  equivalent  to  its  consent 
Sir  Henry  Maine,*  although  he  has  said  much  to  discredit 
the  maxim,  remark.s  that  it  is  of  vital  importance  to  th« 
system  of  the  analytical  jurists ;  and  adds,  that  "  the  theoiy 
is  perfectly  defensible  as  a  theor)',  but  its  practicaJ  value, 
and  the  degree  in  which  it  approximates  to  truth,  diObr 
greatly  in  ditierent  ages  and  countries." 

These  concessions  seem  to  me  too  great  For  my  part,  I 
do  not  admit  any  such  maxim.  I  do  not  believe  that  it  is 
needed  to  remove  any  difficulty  in  juiisprudenoe.  1  think 
that  ttie  condition  on  which  it  is  professedly  founded  exists 
only  in  certain  advanced  stages  of  political  development 
I  think  that  its  application  is  inconsistent  with  the  history 
of  law,  and  especially  with  the  fundamental  principles  of 
our  own  constitution.  It  was  invented  by  the  analytical 
jorista  to  assist  them  in  explaining,  not  the  nature  or  even 


•  "  EMjij  Hirt,  of  Init.,"  p.  364. 
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tlie  origin  of  customary  law,  but  the  process  by  whieh 
custom,  without  appai'ent  legisliitioD,  becomes  law.  I  })0p« 
presently  to  show  that  the  supposed  anomaly  dues  nut,  in 
fact,  exist ;  and  that,  therefore,  the  loasicn  may  be  dunnissed 
with  the  imaginary  difliculty  which  it  was  created  to  eolve. 
But  it  is  in  itself  untenalle.  It  rests  upon  the  unfounded 
assumption  that  the  Statu  precedes  society,  or  is  at  lea»t 
external  to  it,  and  above  it.  But  aa  the  State  is  liiatorically 
of  comparatively  recent  formation,  there  must  liave  been, 
ajid  in  fact  thero  wiw,  a  large  part  of  men's  conduct  which 
was  not  ruled  by  State  law,  and  which  the  {State  did  not, 
for  many  ages,  pretend  either  to  prohibit  or  to  direct.  Nor 
IB  this  ail.  The  foundation  of  the  rule  h  said  to  be  the 
irresistible  power  of  the  State,  not  neceasarily  exerted, 
but  capable  of  being  exerted.  In  other  words,  the  rule 
postulates  tho  existence  of  a  strong  central  government. 
Such  a  government  is  of  veiy  modem  growth.  The 
beginnings  of  the  State  were  feeble.  It  was  not  competent 
for  the  State  to  change  any  custom  merely  because  it 
disapproved  of  it  If  Solon  or  Bothar  had  been  asked 
whether  he  cuo.sidere<l  that  thii»  masim  applied  to  his 
Athenians  or  to  his  Lombards,  he  would  probably  have 
replied  that,  so  far  from  commanding  what  ho  permitted, 
he  was  fortunate  in  being  permitted  to  command.  The 
history  of  early  law  is  full  of  traces  which  show  that,  even 
in  the  administration  of  justice,  it  was  only  by  slow  degrees 
that  the  State  could  establish  Ita  authority.  No  custom  in 
the  archaic  world  was  more  firmly  settled  or  more  widely 
diifused  than  that  of  the  blood-foud.  Tliere  waa  no  custom 
against  which  the  State,  even  when  appearing  to  accept  it, 
maintained  so  unceasing  on  opposition.  It  is  idle  to  say 
that  the  State  either  permitted  or  commanded  a  rule  which 
existed  for  ceiiiin-ify  bofon-  tho  State  existed,  and  which  it 
was  always  labouring  Ineflectually  to  modify  or  to  repress. 
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£r«ii  in  a  highljr  dewtAaped  poIiUcal  sode^:  the  maxim 
n  Dot  true.  The  Bileiice  of  the  8(ate  mmy  be  eviJenoe  of  iti 
conmit.  bat  not  of  its  cqhuiuukL  Between  the  two  ideas 
there  is  a  wide  distisction.  It  makes  no  inconsideTmble 
difllsrence  to  a  people  whether  thej'  may  do  whatever  is  not 
forbidden,  or  only  that  which  is  expressly  commanded.  Our 
whole  >yHt«m  of  personal  and  poHticsi]  liberty  re«t8  upon 
the  two  principIc-9 — that  individual  freedom  of  action  is  the 
nilD,  and  that  the  intorference  of  the  State  U  the  exception. 
In  tbwo  circuiuatances,  it  cannot  be  fairly  said  that  the 
State  because  it  permits— that  ia,  does  not  prevent — thereby 
cotiiinatidn'  tlie  mijt*yitient  of  any  personal  or  proprietary 
ri).'ht.'  lU  MJlenee  floes  not'^crcate  any  duty  of  enjoyment 
The  law  merely  leaves  the  owner  alone,  and  requires  from 
alt  other  pciTtons  a  fiimilar  forWamnco.  The  owner  is  free 
to  enjoy  his  right,  or  to  abstain  fi-ora  doing  so.  Tlie  law 
neither  directly  nor  by  implication  commands  him  to  eat, 
drink,  and  be  merry.  It  merely  prcventii  any  other  ponon 
from  molf.sting  him,  whether  his  humour  be  to  be  merry  or 
t*i  l)c  Hful.  Furtlur.  tbp  practical  apfiHcation  of  tins  maxim 
becomes  occasionally  highly  pcri>lc>xiug.  Sometimea  the 
law,  avowedly  and  in  express  tenns.  adopts  an  existing 
cumIoiii.  a  few  years  since,  an  Act  of  Parlinmcnt  provided 
that  tlie  custom  known  tm  the  tenant-tight  of  Ulster  shoiild 
be  obser^*od  as  law,  both  in  that  province  and  in  the  rest 
of  Iroland.  But  the  custom  thiut  rccogniseil  had  existed 
for  centuries  before  the  time  of  Mr.  Gladstone.  Since, 
therefore,  the  custom  existed,  the  law  must  have  permitted 
H;  and  since  the  law  permitted  tlie  custom,  the  law.  if 
this  maxim  be  true,  must  have  commanded  tlie  custom. 
CoUBoquently,  the  custom  must  have  been  always  law; 
and  there  was  no  dlflcrcncc  in  the  state  of  the  law  in  this 
particular  before  1S70  and  after  that  date — which  were 
news,  indeed. 
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§  -k  I  think  tliat  the  truo  explanation  of  customary  law  ii.>w 
is,  th&t  the  cUBtorasof  the  community  havp.,  as  a  whole,  biHin  l«.^..D■ 
ailoptcd  by  the  legislature;  and  that  their  extent,  their  '""' 
meaning,  and  their  relation,  as  well  to  each  other  as  to  other 
parts  of  the  law.  are  determined  in  the  iisual  way  by  the 
courts.     1  include,  of  course,  in  the  terms  legislature  and 
courts,  that  body  which,  when  differentiated,  is  developed 
into  separate  legislative  and  judicial  organs,  whatever  may 
St  different  times,  or  in  different  coiiimunitie-s,  liave  Iwen 
its  title  or  its  structure.    There  is  nothing  anomalous  or 
exceptional  in  customary  law.     Like  all  other  law,  it  is 
made  by  the  I^islator,  and  it  is  adminiatored  by  the  judges. 
Men  did  indeed   follow  theso  rules  of  conduct  long  before 
they  heard  either  of  law,  or  of  legislatore,  or  of  courts. 
But  jvhon  these  agencies  come  into  existence,  they  exercise 
a  new  a»d  vcrj-  notable  influence  ujwn  pre-existing  customs. 
These  cuatoms  are  adopted  by  the  State ;  and,  after  they 
have  been  ascertained  by  its  proper  officers,  are  enforced 
not  merely  by  public  opinion,  but  by  the  colloctive  force  of 
the  community.     In  this  view,  judges  do  not  contrive  how 
they   may    sti^althily  introduce    into  their    practice  some 
favourite  usage  ;  ^ut  they  evolve  order  first  out  of  vague  and 
often  inconsistent  .cusjoms,  and  next  out  of  the  conflict  of 
these  customs,  when  they  have  been  defined,  with  the  posi- 
tive lcgi.slation  of  the   State.    This  view  depends  upon  a 
question  of  fact.    If  the  legislature  at  any  time,  or  in  any 
country,  have  adopted  in  general  terms  the  existing  customs 
of  the  people,  or  any  considerable  poi-tions  of  thi-m,  the 
burthen   of   proof   rosts    with    those     who    maintain    the 
affirmation.     I  accept  the  necessity,  and  proceed  to  state 
such  historical  evidence  as  I  am  able  to  offer  in  support  of 
mj  contention. 

Most  of  the  so-called  barbarian  codes  which  have  come 
down  to  us — the  Salio  law,  the  laws  of  the  Ripuarians 
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and  -of  the  Btii^indlans,  the  latrs  of  the  Welsh,  ^e 
Brt'lioii  laNra — i-ecit«  an  cxammatioii  of  existing  customs, 
and  their  embodiment  aa  amended  in  the  code.  Some- 
times they  add  the  sanction,  whether  the  command  of 
the  King  or  the  admonition  of  tho  Church  or  both,  by 
wliich  obedience  to  the  rules  thus  promulgated  shall  be 
enforced.  Thus  we  are  told*  that  Howel  the  Good,  the 
son  of  Cadell,  Prince  of  all  Cjmiru,  seeing  Uio  Cynory 
pt'r\'erting  the  laws,  summoned  to  him,  to  the  White  House 
on  the  Tav,  the  wisest  among  the  people.  After  a  careful 
revision  of  the  ancient  laws,  they  promul^ted  the  laws 
which  they  decided  to  establish ;  "  and  Howei  sanctioned 
them  with  his  authority,  and  strictly  conunanded  them  to 
be  diligx'iitly  observed,"  It  may  be  broadly  stated  that 
these  "  Zr^w  Barbarorum"  are  merely  digcsta,  more  or  leai 
complete,  of  the  customs  of  the  several  tribes.  By  far  the 
greater  part  of  them  relate  to  persoiiiil  injuries,  and 
regulate  the  amount  for  which  the  fuuds  thence  resulting 
may  be  composed.  They  have  thus  no  true  sanction  or 
penalty  of  disobedience  inflicted  by  the  central  government. 
They  are  merely  the  cuatoms  of  arltilration.  It  was  not 
until  a  later  period  that  the  royal  power  attained  sufficient 
strength  to  enforce,  by  its  officets,  its  commands.  In  other 
words,  the  nations  lived  according  to  their  respective 
customs,  and  wrongs  were  redressed  in  the  customary 
manner  by  the  paity  interested  therein.  Law — that  is,  the 
enforceable  command  of  the  King— could  not,  and  did  not, 
arise  until  the  kingly  oiliiri-^  was  tinnly  established.  I  shall 
have  occasion,  in  a  subsequent  chapter,  to  discuss  the 
growth  of  Civil  Jurisdiction.  For  my  present  purpose,  it 
will  be  sufficient  to  examine  the  history  of  our  two  great 
legal  examples,  the  law  of  Rome  and  the  law  uf  England. 
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At  Rome,  un<ler  Urn  old  constitution,  the  curultt  magia- 
tiates,  and  ainung  them  the  Praetor,  exercised  hy  their  edicts 
a  certain  delegated  power  of  legislation.  They  were,  within 
their  several  aphereij,  the  or^ns  of  the  popular  will,  elected 
by  the  people  for  a  certain  term  and  for  certain  purpascs. 
During  that  time,  and  within  those  purposes,  they  severally 
exei-cised  the  whole  poyver  of  the  StJtto.  It  was  thdr 
prafiticQ  to  issue,  at  the  coramencernent  of  tlicir  year  of 
office,  a  statement  of  the  principles  upon  which  they 
proposed  to  act.  "Wlien,  by  the  creation  of  the  Prteturate. 
the  judicial  btislncsa  was  separated  from  the  ordinary 
bufliuesa  of  aditiiiiistratiun,  the  Praetorian  edict  acquired  a 
special  importance.  It  was  by  this  agency  tliat  the  great 
development  of  Roman  law  in  the  later  Republic  t-ook  plafce. 
But  Cicero*  informs  us  that  the  Pnetor  declared  that  which 
he  found  establi-shcil  by  usage :  lie  gave  to  usage  the  form 
and  character  of  real  law. 

The  case,  however,  that  has  for  ua  Ixith  tlie  greattest 
interest  and  the  greatest  importance,  is  that  of  the  common 
law  of  England.  I  know  that  to  ninny  persons  I  shall  seem 
to  maintain  an  unseemly,  perliaps  an  unpatriotic,  pararlox, 
when  I  contend  that  that  venerable  body  of  customs  derives 
ita  legal  strength  from  the  authority  of  the  legislature. 
Every  English  lawyer  boasts  that  his  common  law  owes 
nothing  to  Act  of  Parliament.  It  was  only  by  veiy  slow 
degrees  that  the  Icgnl  mind  come  to  admit  the  idea  that  a 
statute  was  stronger  than  a  rule  of  common  law.  In  its 
literal  sense,  this  independence  of  parliament  is  unquestion- 
ably true.  The  name  pftrliniin-'nt  was  first  used  in  England 
in  the  time  of  Kicliard  I.  '["he  institution  with  wluch, 
under  that  nnnie,  we  art-  faniilinr.  is  at  least  a  centuiy, 
perhaps  nearly  two  centuries,  latei--     But  long  before  tlie 
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reign  of  Richard,  the  commun  law  was  recogiAsotl  *nd' 
enforced.  The  common  law,  therefore,  is  not  the  creature 
of  parliament  But  it  does  not  follow  that  the  common 
law  does  not  depend  upon  the  lepslative  organ  of  the 
nation,  whatever  it  may  have  l>een,  from  which  parliament 
was  gradually  developed.  It  cannot  be  dented  that  the 
good  customs  of  the  country  were,  not  hy  one  king  hut  by 
many  kings,  recognised,  accepted,  and  enforced.  Thus,  the 
laws  of  King  Cnut  •  declare — "  This  is  the  first  that  I  will  : 
that  jitst  laws  be  established,  and  everj-  unjnst  law  carefully 
auppresiied ;  and  that  every  injustice  bo  weeded  out  and 
rooted  up  with  all  possible  diligence  from  this  countiy. 
And  let  God's  justice  be  exalted  ;  and  henceforth  let  every 
man,  both  poor  and  rich,  be  esteemed  worthy  of  folk-right, 
and  lot  just  dooms  be  doomed  to  him."  This  enacttneut 
presupposes  an  existing  standard  of  right  to  which  the 
king  required  his  hubjects  to  conform.  So,  too,  Professor 
Stubbs*!"  observes :—"  Offences  against  the  law  (i.e.,  aa  I 
conceive!  ag^nst  the  custom)  bocoinu  offences  against  the 
king,  and  a  crime  of  disobedience  a  crime  of  contempt  to  be 
expiated  by  a  speciHl  sort  of  fine,  the  c/er-?iyr7ies*c,  to  flie 
outraged  majeity  of  the  law-giver  and  judge.  The  fint 
mention  of  the  ofer-hyme^se  occmts  in  the  laws  of  Edward 
the  Elder:  at  the  era,  accordingly,  at  which  the  change  of 
idea  seems  to  have  become  permanent."  The  same  idea  of 
a  pre-existing  custom,  and  of  the  royal  recognition  and 
enforcement  of  that  custom,  is  expressed  in  the  laws  of  the 
Conqueror.  I  tran.s]ate  tlie  following  section  from  one  *  of 
his  charters : — "  William,  King  of  the  English,  Duke  of  th<v 
Normans,  to  all  his  men,  French  and  English,  greeting: 
We  command,  especially,  above  all  things,  that  one  God 


•  "  Ano.  Um  of  Eogluid,"  vol  i.,  p.  377-     Sea  alio  for  AUr«d,  p.  SQ. 

t  "Conrt.  Hilt."  toL  i..  p.  183. 
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be  worshipped  tlirough  the  wholu  of  our  realm ;  tliat  one 
faith  of  Christ  be  kept  ever  inviolate ;  that  peace,  and 
security,  and  concord,  judgment  and  justice  between  English 
and  Nonnans,  Franks  and  Britons  of  Wales  and  Curuwall, 
^ctiS  and  Scots  of  Albany,  likewise  between  French  and 
islanders,  provinces,  and  countries,  which  pertein  to  the 
crown  and  dignity,  defence,  and  observance,  and  honour  of 
our  realm,  and  between  all  our  subjects  through  the  whole 
monarchy  of  the  i*ea!m  of  Britain,  be  firmly  and  inviolal^y 
observed,  so  that  no  person  may  incur  forfeiture  to  another 
in  any  respect,  upon  pain  of.  our  full  forfeiture." 

In  the  reign  of  the  first  Plantagenet,  as  the  country  grew 

and  its  busine&s  increased,^  a  ttpecial  oi'ganization  waa  by 

act  of   the    legislature  crtjated  for  the  administration  of 

justice ;  that  is,  for  the  enforcement  by  the  king's  authority 

of  the  good  customs  of  Utc  country.      Such  customs  so 

enforced  became  common  law,  and  the  special  organ  created 

for  its  administratiuu   wiw  the  judicial   bench,      Tltis,  I 

conceive,   is  the  pasition  which  the  judges  have  always 

elaimcd  for  themselves,  and  which  their  commission  defines. 

The  juiiges  of  the  present  day  are  commanded,  as  their 

predecesaora  have  always  been  comuianUed,  "to  do  what 

to  justice  appertains  according  to  the  laws  an<l  customs  of 

England."    That  is,  they  are  required  to  guide  their  official 

conduct  by  three  rules — first,  by  the  statute  law ;  second, 

by  the  customs  of  England,  that  is  the  coirmion  law,  or 

recognised  local  customs ;  third,  by  the  principles  of  natural 

justice,  which,  as  well  as  custom,  ia  thus  expressly  recog- 

|imed  as  part  of  our  legal  system.    This  is  the  answer  to 

'the  attack  of  Bentham  upon  "  Judgo-niado  law."    Judge- 

^tnade  law,  apart  from  the  interpretation  of  statutes,  means 

nothing  more  than  the  admin i.stmtion  by  the  proper  oflicers 

of  the  general  custoiai  of  the  kingdom.     So  far  in  it  from 

being  the  authorized  work  of  the  judges,  that  it  is  thr 
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direct  vork  of  the  people  themselves.  That  which  formerly 
was  vague,  the  judges  reduce  to  certainty.  Tliat  which 
formerly  was  followed  as  usage,  the  judges,  with  the  aid  of 
the  strong  arm  of  the  Executive',  enforce  aa  law. 

This  process  of  the  inbcntloQal  couvcrsioD  of  custom  into 
'4aw  by  the  act  of  the  Ic^lature  is  still  in  force  among 
"otirselves,  Mr.  Justice  Markliy*  observes,  that  "  wherever 
'"the  legislature  of  this  country  has  defin«d  the  special 
duties  of  the  courts  in  India  in  reference  to  natives,  it  is  to 
the  law  and  usages  of  Elndtis  and  Moliamiuedans,  and  not 
to  the  law  alono,  that  they  are  directed  to  conform."  A 
still  more  recent  example  is  the  Irish  Land  Act,  to  which  I 
have  already  referred.  That  Act  provided  that  the  custom 
of  the  Ulster  tenant-right  should  he  Uw;  and  left  to  the 
judges  the  task  of  a.scertaining  the  extent  of  the  custom, 
and  of  applying  it  when  it  was  ascertained.  So,  in  au 
earlier  year  of  Her  Majesty's  reign.'t'  a  number  of  mining 
customs  in  Derbyshire  wore  collected,  and  converted  into  Uw. 
A  similar  process  is  described  by  Blackstone,  Writing  of 
oMvnces  against  the  Jew  of  nations,  he  concludes  his  account 
with  theso  wonls  :—^"' These  are  the  principal  cases  in  which 
the  statute  law  of  England  interposed- to  aid  and  euforce  the 
law  of  nations  as  a  pai-t  of  the  common  law,  by  luflicting 
nn  ade)]uate  punishmunt  upon  offtmccs  against  that  universal 
law,  committed  by  private  persons."  The  law  of  nations  is 
only  llii-  (.*Hst(>in  of  naiinnK ;  anti,  as  against  privaU?  ofleiidcRt, 
tills  custom  had  no  operation  until  it  was  armed  with  th« 
sanction  of  the  law,  in  tlie  fir^t  inM-ance  by  the  aid  of  the 
common  law,  and  sutisequently  by  the  more  effectiw 
a.ssistanco  of  Pai'liamcnt. 


§  5.  Tliis  account  of  the  genesis  of  customary  law  CJcpIaJiu 

In  the  first  place,  it  coincides 

•  '>K]<!ai«iU  ol  Uw,"  p.  U.  i  9ee  14  uul  19  Vici.  c.  M,  1 1(. 
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with  and  confirms  the  view  which  the  English  jutlgcs  hav6 
always  takea  uf  their  position.  They  have  at  all  times 
invariably  declared  that  it  is  their  province  not  to  make 
law,  but  to  administer  it.  They  are  the  officers  of  the 
State  ;  and  the  duty  of  their  office  is  the  admiimtration  of 
the  law  which  the  State  has  adopted,  or  from  time  to  tima 
enacbi.  Pail  of  this  law  Ls  found  in  tbo  customs  of  the 
coimtry  ;  and  these  customs  it  is  the  l)U!iinps8  of  the  judge 
to  ascertain,  define,  and  co-ordinate.  What,  in  their 
description  of  their  province,  the  judges  have  not  thought 
it  necessary  to  state,  was  the  proof  that  these  customs  had 
been  at  some  time  formally  acknowledged  and  adopted  by 
the  State,  They  have  always  assumed  this  fact  as  the 
ba^is  of  their  position  ;  and,  aa  a  dispute  upon  such  a  point 
could  not  and  did  not  arise  in  practice,  they  did  not 
concern  themselves  with  a  matter  which  seemed  to  be  of 
merely  speculative  interest.  There  has  been  no  usurpation 
on  the  part  of  the  judges,  and  no  interference  by  them 
■with  the  powers  of  the  legislature.  It  is  true  that  the 
judicial  powers  are  large  and  important.  It  is  true,  aiao, 
that  the  change  of  vague  and  floating  cnsti^n  into  precise 
and  ligorous  law  has  often  produced  amongst  us,  as  amongst 
other  people,  serious  and  unexpected  changes.  On  some 
occasions,  perhaps,  judges  may  have  been,  to  some  extent, 
inHuenccd  in  their  decisions  by  their  views  of  what  the 
public  convenience  required.  But  thecustomaty  law  which 
governs  the  eourts  i.s  neither  caprice  nor  mystery.  It  is 
the  immemorial  usage  of  the  community,  or  the  application 
to  new  cases  of  secondary  principles  deduced  from  that 
usage,  which  the  State  has  accepted  and  has  undertaken 
to  enforce  by  its  paramount  authority. 

Again,  Mr.  Austin,  although  lie  ispeaks  of  judiciary  law 
in  terms  very  ditfcrent  from  those  which  Bcntham  employer!, 
fails  to  perceive  the  process  by  which  the  custom  becomes 

27 


402 


LAW  AND  CUSTOM. 


law.  He  speaks*  of  the  "childish  fictioa  employed  by  onr 
judges  that  judici&ry  law  is  not  made  by  th^n,  but  is  a 
iiiiracuIoiLs  soinetliing,  existing,  I  suppose,  from  eternity, 
Aitd  uiuieiy  declared  from  time  to  time  by  the  judgaa." 
He  iDiiists,  as  I  undcrstaud  him,  that  the  jadges  have  hs 
law  a  sort  of  concurrent  legislative  power  ;  and  he  blame«t 
Lonl  Eldon,  not  because  he  exercised  that  power,  but  because 
he  exercised  it  bwlly ;  because,  when  he  might  have 
amended  the  law,  he  left  it  worse  than  he  found  iL 
Ceitainly,  Lord  EUdon  never  claimed,  or  even  conceived 
that  he  possessed,  any  such  power.  Certainly,  if  any  judge 
now  ventured  to  disregard  any  precedent!  on  tlie  ground 
only  that  ho  disagreed  with  it,  his  judgment  would  be 
promptly  reversed.  Whether  the  judgea  ought  to  have  any 
such  power,  is  another  questiiin ;  but  the  hypotheaia  that 
they  do  poaseas  ifc  has  much  more  pretension  to  be  styled  a 
fiction  tlian  tliat  which  Mr.  Austin  condemns.  Hisdifliculty, 
oi  course,  arose  fiom  his  acceptance  of  the  Stat«  aa  an 
uUiiiinte  fact.  On  the  assumption  that  tlie  State  and  the 
commands  of  the  SUtu  werctho  original  and  the  only  bunds 
of  society,  ^d  tliat  men  never  did  live  and  never  could 
have  lived  in  any  orderly  manner  under  any  other  conditions 
than  those  of  political  government,  Mr.  Au&tin's  view  of  lh« 
fictitious  chamcter  of  the  judges'  theory  is  not  unreasonable. 
But  when  it  is  \mderstood  that  men  lived  according  to  their 
customs  long  before  tliese  customs  were  touched  by  tl« 
^tatc,  that  the  State  commenced  its  control  by  undertaking 
to  enforce  these  customs,  and  that  It  was  only  at  a  lat« 
period  that  it  ventured  gradually  to  alter  them,  it  may 
well  be  believed  that  in  professing  to  expound  only  and  to 
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develop,  not  to  mnke,  the  law,  the  judges  employed  no  legal 
tictiun,  Lut  simply  stated  the  very  truth. 

There  is  a  peculiarity  in  the  structure  of  modem  law, 
which  i»  of  greater  practical  interest  than  the  speculaMona 
of  jurists,  hitwovor  eminent.  For  this  peculiarity,  the  view 
in  suppoi-t  of  which  I  am  contending,  and,  as  I  think,  that 
view  al<j]it>,  fiirniHhe»  an  explanation.  It  is  remarkable 
that  in  all  modem  law  there  is  no  distinct  statement  of 
men's  general  duties.  It  might  reasonably  be  expected  that 
such  a  record,  in  plain  and  unambiguous  terms,  would  be 
found  in  the  very  front  of  every  national  Bystem  of  law. 
Yet,  as  Mr.  Justice  Markby*  observes,  there  is  no  country 
in  which  we  have,  on  oiiicial  authority,  a  complete  catalogue 
of  duties.  The  law  invariably  takes  the  shape  of  penalty. 
It  does  not  command  its  subjects  to  do  certain  acts,  or  to 
observe  cerlttin  forbearances.  What  it  Hty-i  is,  that  if  any 
person  does,  or  forbears  to  do,  such  and  &ufh  acts,  he  shall 
undergo  sucli  and  such  a  punishment.  Tliere  is  no  direct 
command  ;  and  the  primary  object  of  the  legislat4ii'»  i-ejrard 
IS  that  which  really  is  sab.sidiary— the  sanction.  The  duty 
is  always  assumed  to  be  known;  and  its  definition  must  he 
extracted  fnnn  tlie  penalty  annexwl  to  its  violation.  Thia 
an-angcment  is  certainly  neither  the  most  obvious  nor  the 
mrist  convenient.  Why,  then,  has  it  been  univei-sally 
adapted?  Tlie  iin.sWL'r.  as  I  think,  is  that  the  law  merely 
enforced  the  custirtu-s  that  it  found.  It  asxiimed  that  every 
person  was  already  familiar  with  these  customs;  and  the 
sanction  nr  penalty  was  the  part  of  the  transaction  with 
which  it  was  specially  concerned.  Hence,  there  ia  no  law 
which  directly  prescribes  absolute  and  general  duties.  So 
little  noti'd  aix*  UieMe  duties,  that  even  Mr.  Austin  can  find 
in  his  classification  no  definite  place  fur  tlicm,  and  does  not 
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M«B  to  ihmk  the  *'*i**— ^*t**  material  They  mast  be 
gathered,  «a  best  th^  sm/.  &vvn  the  Law  rvUting  tu 
Oimes  and  FamithsDenta.  When  a  code  U  prepared,  the 
-fint  Biep  in  Uie  work  will,  I  conoeire,  be  the  extrication  of 
these  duties  frum  their  present  obecoxity.  Tbere  will  be 
then  promuIgaU-d  a  plain  and  precise  statement,  first,  of 
what — having  regard  to  the  motive  and  the  state  of  minil, 
aa  well  as  to  the  act  and  its  consequencee — the  State 
requires  its  subjects  to  do  and  to  avoid ;  and,  next,  of  the 
penalties  with  which  it  will  visit  each  degree  of 
diftobedience.  The  cause  of  the  present  anomaly  is 
altogether  historical.  It  proceeds  from  the  universal 
priority  of  custom  to  law,  and  from  the  nniveraal  adoptkio 
and  modification  of  that  custom  by  the  State. 


ipmeai  §  6.  Legal  customs  differ  from  customary  law.  An  the 
of  L^w  and  lattor  is  law  which  has  risen  on  the  bs!>b  uf  custom,  so 
"•***"•  the  former  arc  customs  which,  although  exceptional  in 
their  character,  are  permitted  to  exist  by  the  favoiu*  of  law, 
and  under  its  protection.  Wlierc.  as  in  England,  the 
national  integration  lias  liven  complete,  gent- ral  customs  are, 
as  I  have  said,  taken  up  into  the  legal  system  of  the  law, 
and  soon  become  almast  exclusively  known  by  the  name  ol 
law.  Some  local  customs  are  strong  enough  to  maintain 
their  ground,  and  to  obtain  a  limited  reci^gnition.  Snch 
customs  are  in  derogation  of  the  Common  I^aw,  and  are 
consequently  not  regarded  with  much  judicial  favour. 
They  retain  the  name  of  custom,  which  thus  become* 
contrasted  with  that  of  law.  Law,  in  this  sense,  means 
recognised  general  customs.  Custom,  in  this  sense,  means 
recognised  particular  customs.  Tbas,  the  rule  of  Primo- 
geniture is  a  rule  of  Common  Law  ;  but  the  mies  of  Qavel- 
kind  or  of  Borough  Englmh  are  tliq  customs  of  Kent  or  of 
London.    Such  customs,  however,  are  now  merely  survivals; 
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&nij,  as  they  iiiu.st  have  existed  Htnce  time  beyond  legal 
inoiii(>ry,  they  are  but  old- world  fashions  with  little  pmctical 
intci-ust.  The  slmpe  which  ii»»lern  custom  takes  is 
ditferent,  imd  d  «erveA  a  poising  notice.  It  appears  mainly 
in  contracts.  Custom  no  longer  founds  a  general  rale  of 
law  binding  iip)n  all  peraons  who  come  vrithin  its  operation. 
Ill  the  gix'aliT  fii-ediitn  of  modem  society,  men,  in  most  of 
the  ordinary  transactions  of  life,  make  their  owii  laws.  An 
iu  Former  timus  the  State  a<loptcd  and  eaforced  preceding 
cii.Mtu]UB  of  gi'neral  extent,  so  in  modem  times  the  State 
&>l<k{it.s  Hud  eiiforcea  the  arraugemeuts  by  which  men 
nndeitftke  to  regulate  their  future  conduct.  The  primary 
rule  of  law,  the  uiajor  prtmigc,  so  to  speak,  in  all  matters 
rt'latiii;^  to  contracts,  is  in  etfect  a  command  of  the  State, 
tlifit.  8ubj*^ct  to  certain  ex.ceptiuuB,  every  agreement  duly 
uiiid<;  between  any  two  persons  not  incompetent  to  contract 
shall,  ns  Lotween  tho  parties  and  their  representatives,  be 
d(?t*med  to  have  the  force  of  law.  But  men's  agreements 
hwhI  to  be  interpreted;  and  a  reasonable  interpretation 
noticeA  the  ordinary  course  of  business  in  which  the  parties 
wi'ie  ungagL'd.  Sometimes  this  course  of  bumness  is 
identified  witli  a  particubx  form  of  transaction,  and  so 
bwjomes  a  part  or  necessary  incident  of  it.  Thus,  the 
contract  arising  out  of  a  bill  of  exchange  Involves  no  small 
amount  of  inti-rprctation,  and  the  law  regards  as  essential 
to  thu  instrument  that  it  recognises  under  that  title  the 
thri!e  days  of  gra«e  after  the  nominal  date  of  payment, 
lliese  are  among  the  customs  of  merchants  of  which  the 
law  takas  notice,  and  they  show  tliat  the  material  relations 
of  cu.stom  and  of  law  are  still  in  operation.  The  influence 
of  ciwtom  is  still  felt  in  law,  but  it  operates  now  by  way 
of  interpretation,  and  not  as  formerly  by  way  of  direct 
command. 

The  old  HoratJan  exclamation,  "  Quid  vome  sine  moribua 
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leges  proficiunt,"  contains  an  important,  thi'Ugh  perhaps  an 
unintended  truth ;  yet  it  is  one  which  needs  to  be  distin> 
gulshed.  Tlie  connection  of  law  and  of  cviatom  arises  in 
various  circiinistancea.  Sometimes  the  law  ia  introduced 
to  suppress  or  alter  the  custom ;  sometimes  to  enforce  it* 
Sometimes  the  authority  ia  external,  as  in  the  case  of 
foreign  conquest,  or  where  a  sti-ong  central  government 
controls  a  recalcitrant  portion  of  its  own  community. 
Sometimes  the  law  is  the  genuine  expression  of  the 
I^slative  organ ;  but,  whether  from  error  or  accident,  is 
inconaistent  with  the  haliits  and  the  wishes  of  the  bulk 
of  the  people.  Sometimes,  again,  it  is  invoked  to  give 
effect  to  the  wishes  of  the  majority,  and  to  enforce  the 
good  customs  of  the  country  against  the  innovating  few. 
In  the  first  class  of  cases,  the  question  is  oni-  of  the  strength 
and  activity  of  the  government  There  is  a  struggle,  tlie 
duration  and  the  consequences  of  which  depend  upon  the 
relative  strength  of  the  oposing  parties,  and  the  eiuTj^y 
with  which  that  strength  is  exerted.  If,  however,  the  State 
choose  to  incur  the  necessaiy  cost,  which  may  nonieiiines 
amount  to  the  actual  extirpation  of  its  opponents,  the  law 
tisually  triumphs;  and  the  custom  either  disappears  or  is 
modified  so  as  to  meet  the  requirements  of  the  case.  "  There 
is  no  middle  course/'  says  Mr,  Hallom,*  "in  dealing  with 
religious  sectaries,  between  the  pei-secution  that  exterminates 
and  the  toleration  that  suffices.  They  were  wise  in  their 
generation,  the  Loaisas  and  the  A^aldes  of  Spain,  who 
kindled  the  fires  of  the  Inquisition,  and  quenched  the  rising 
spirit  of  Protestantism  in  the  blood  of  a  Seso  and  a  Caxalla." 
When,  on  the  other  hand,  the  Inw  is  not  imposed  from 
without,  the  caso  seems  to  bo  that  of  a  failure  on  the  part 
of  the  political   organ  to   perform   its    proper  f\inctions 
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OS  some  particular  House  of  Cumnions  may  fail  to 
express  truly  tike  national  vill,  so  the  entira  le^lative 
organ  is  for  tlie  time  not  in  accord  with  the  national  senti- 
ment. In  these  circumstanoes,  the  law  inevitably  gives 
way.  Somotiiiies  it  is  in  dae  course  repealed.  Sometimes 
it  is  simply  disregarded.  If  the  law  refuse  its  afisiatance  to 
arrangements  which  the  puhlic  find  it  convenient  or  agree- 
able to  make,  the  arrangement  will  bo  made  and  observed 
without  that  ivwistance.  Tlie  deficiency  of  the  law  finds  its 
compensation  in  the  increased  activity  of  public  opinion. 
If  the  law  command  something  to  be  done  which  public 
opinion  holils  to  be  unfit  to  be  done,  a  passive  resistance, 
which  is  most  difficult  to  overcome,  isset  up.  Judges  become 
pre ternatu rally  tistute.  Juries  absolutely  decline  to  be 
bound  by  the  evidence.  Justices  are  reluctant  to  commit. 
Witnesses  are  reluctant  to  appear,  and  when  they  do 
appear,  to  tell  all  they  know.  Even  the  police  are  less  keen 
thtm  usual  in  their  search.  If  a  con\*iction  be  by  chance 
seciu-ed,  the  culprit  is  not  lowered  in  public  estimation.  A 
very  practical  check  is  thus  placed  upon  any  excess  of 
inconvenient  legislation.  On  the  other  hand,  when  both 
law  and  custom  coincide,  the  r&sult  is  altogether  irresistible. 
Yet  it  needs  hut  little  reflection  to  understand*  how  much 
more  of  the  security  and  the  comfort  of  our  daily  life  we 
owe  to  the  action  of  custom  than  to  the  protection  of  law. 

There  is  another  relation  of  custom  and  law  that  claims 
attention.  Frequently,  the  aid  of  the  kw  is  invoked 
to  enforce  and  support  some  custom  which  previously  had 
been  followed  without  any  legal  sanction.  It  matters  not 
from  what  motive  this  aid  is  sought  or  given.  Thy  actual 
fact  produces  results  that  were  not  foreseen,  and  that  are 
often  unwelcome.     The  effect  of  the  operation  is  that  the 
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custom  'becomes  a  true  law.  EviiU>ncc  of  ite  existence  is 
given ;  the  fact  thus  establisht><l  u  rocordt^l,  and  the 
sanction  of  the  State  is  atUle^l  to  it.  The  practicf  ii>  tliiis 
no  longer  observed  as  a  custom  :  it  depends  upon  authority, 
and  is  obeyed  as  law.  Buth  iu  iU  substaiKt-  and  in  lu> 
sanction  it  ceases  to  be  vague,  and  becomes  pi-eciae.  It  can 
no  longer  be  applied  acct)rdiiig  to  what  a  toueo  public 
opinion  regards  as  the  merits  of  each  particular  cti.se.  It 
becomes  inex<»-able,  not  T-e.spm*iiiig  pi-rsons,  sml  not 
regarding  consccjuences.  It  acts  not  by  a  cuninion  con- 
dition of  thought,  bat  by  the  influence  uf  an  external 
force.  Further,  from  tho  very  nature  of  the  case,  tlie 
proposition  affirming  the  castom  is  always  too  bi-oadly 
stated.  It  docs  nut  coinprise  tht-  cxccptiuns  and  the 
limitations  which  were  present  to  the  minds  of  the 
customaries,  although  they  did  not  know  how  to  formulate 
them.  It  has,  too,  no  elasticity — no  power  of  gradually 
modifying  iU^-lf  to  meet  any  alU^ratum  iu  circi  si-tance*. 
Hence,  in  place  of  custom  there  sometimes  arises  a  law 
which  neither  the  people  expected  nor  the  legislntore 
intended.  Serious  changes  in  men'is  rights  and  daties  tako 
place,  without  any  desire  on  the  part  either  of  tliose  whft 
bring  about  the  change  or  of  those  who  an?  atfeclvd  by  it. 
Such  a  result  is  imsvitable ;  but  tho.*(>  who  feel  the  incon* 
TCQicncc  and  do  net  understand  its  cause,  always  blntiie  the 
I^w  and  its  administrators.  The  most  conspicuous  in.Btanee 
of  such  a  process  is  that  which,  under  British  rule.  Is  still 
going  on  in  India.  On  this  subject,  I  need  only  rtfcr  t« 
the  very  able  discussion  in  the  fii-Kt  three  leetun'a  of  Sir 
Heniy  Maine's  "Village  Communities."  In  that  country, 
the  groat  subject  of  complaint  has  been  our  courts  of 
justice.  Even  the  very  worst  of  these  courts  probftbly 
administered  purer  and  betttir  justice  than  the  native  mind 
ever  dreamt  of;  and  the  officoi-s  charged  with  the  duty 
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ba.ve  been,  as  a  class,  conscientious  and  competeut  nitin. 
But  even  in  the  handU  of  skilk>i|  jiiilgi--8,  the  change 
must  have  been  complete,  and  tho  trauiiition,  as  sucli 
transitions  alwa^'s  aru,  painful  and  itfu-n  exasptsi-ating. 
•*  The  truth  is,"  says  Sir  Henry  Maine,*  "  that  tlio 
written  and  custouinry  law  uf  such  a  sucit-ty  ns  tho 
Engliijh  found  iu  Indln.  in  nut  uf  a  uuture  to  bear  tlic 
strict  criteriti  applied  by  English  lawyi-i-H.  'flie  rule  ia  so 
Vftg-ue  as  to  seem  capable  of  nhnost  nny  intrepretatlun  ;  and 
the  construction  which,  in  tliosu  days,  an  English  lawyer 
would  place  upon  it,  would  atmcst  cci-tainly  be  colourud  by 
associations  collected  from  English  practice."  Thus  the 
loose  coqjorate  tenur<;  in  the  Hindu  villajLft^  ecinnuuiiitieH 
acquired,  in  the  hands  of  English  lawyers,  the  cliaracter  of 
individual  right.  But  this  right  brought  with  it  the  power 
of  dissolving  partnerahip,  and  the  liability  of  his  »hare  in 
the  joint  propeity  For  the  owner's  debts.  Hence  it  is  satd-f" 
that  "  the  partition  of  inheritances  and  ext^utiun  for  debt 
levied  on  land  arc  destroying  the  ctmimunitics."  Yet,  this 
result  was  certainly  not  intended.  The  remedy  for  the 
difficulty  is  systematic  legislation  ;  and  that  remedy,  foitu- 
iiutety  for  India,  is  now  in  course  of  skilful  application. 

But  when  we  appreciate  these  influences,  a  light  begins  to 
gliniiiier  apon  6ome  perplexing  things  that  occurred  in  our 
own  history  at  a  time  when  no  such  remedy  was  available 
aft  tlie  Tiidian  code  of  Queen  "Victoria.  We  may  itiuieinber 
the  earnest  dcmanrls  of  our  foreiathers,  from  their  Norman 
kings,  for  the  "good  laws  of  King  Edward."  No  such  laws 
werc  ever  found  ;  and  no  new  legislation  was  forced  upon 
the  English.  On  the  amtiurj',  King  William  granted  to  his 
new  subject"*  their  respective  rights  and  custonw ;  and  even, 
it  is  said,  abanduiied,  at  their  request,  bis  project  uf  establish- 
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ing  uniformity  of  law  throughout  his  kingdom.  I  cannot 
doubt  that  Mr.  HnlUm's  explanation*  is  correct,  and  Lltiit 
the  demand  for  King  Edward's  law  was  inen-ly  an  expression 
of  disaatisfaction  with  tl)6  Nuriimn  administration.  Such 
too,  but  upon  a  greater  scale  and  in  a  more  aggravatexl 
form,  was  the  iiiatory  of  the  di^ippt^a ranee  of  the  Keltic 
form  of  society  in  thu  British  Isles.  I  cannot  venture  here 
to  open  the  tn^ublous  pages  of  Irinh  and  of  Gaelic  history. 
But  I  inclinu  strongly  to  the  belief  that,  when  the  factfi  ai 
fairly  stated,  the  historian  of  the  Keltic  people  will  be  found 
in  some  officer  who  ha<l  worked  in  the  Punjab  or  in  Oudh. 
Another  illiuitration  of  the  inHuencc  of  law  upon  custom,* 
and  of  the  rigii^lity  which  the  consctjucnt  rule  acquit 
occurs  in  the  history  of  Etpiity.  This  waa  a  sort  of  diacr^ 
tionaiy  power  in  the  Crown  to  supplement,  in  certAin 
circumiitances,  the  law,  and  to  prevent  the  cominissioa  of 
substantial  \vi-ong  under  tho  colour  of  strict  justice.  It 
vraa  thus  in  the  nature  of  a  custom  which  gradually  wa«j 
brought  under  svstL-matic  administration.  In  courae 
time.  Equity  bccamu  as  inflexible  as  law.  "  It  is  shocking, 
but  it  is  the  law,"  has  more  than  once  been  the  cxclamationt* 
of  great  judges.  The  ndo  had  stiffened,  and  the  rfsull 
was  unexpected  and  undesired ;  but  »till  it  was  the  law. 
The  defect  was  not  in  the  men  under  whose  lmnd»  the  rule 
had  grown,  but  in  the  nature  of  the  materials.  Parliament 
alone  was  compi'teiit  tty  amend  the  law  ;  and  it  is  somewhat 
hard  to  blame  Lord  Eldon,  a.<s  Mr,  Austin  J  blames  him, 
for  not  aasuming  those  legislative  functions  which  Bentham' 
accuses  him  of  having  wickedly  usurped. 
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§  1.  Few  questions  have  more  fully  cugagcd  the  attention 
of  philosophical  wiili-rs  than  tin;  ori^'in  uf  Property.  It  is 
from  uo  want  of  respect  to  the  eminent  men  who  have  in 
different  agt>g  proposed  their  respective  theories  on  thia 
subject  that  I  decline  to  consider  their  views.  These  views 
were,  in  the  absence  of  any  positive  evidence,  formed  upcm 
ooiyectu]"e8  as  to  what  men,  with  modes  of  thought  Hvic-h  an 
were  familiar  to  the  writers,  would,  if  they  had  been  placed 
in  certain  imaginan,'  circumstances,  have  probably  done. 
In  such  an  inquiry,  the  greater  the  ingenuity  of  the  theorist 
the  farther  lie  Is  likely  to  stray.  Rut  if  wo  are  content  to 
take  man  as  our  evidence  disclonea  him  to  us,  vre  shall  find 
along  with  him,  always  and  ever^'where,  the  presence  of 
property.  The  forjna  of  pmperty  vary  conniderably.  but 
the  fact  of  its  exifltencc  is  constant.  Men  have  always 
taken  possession  of  such  oatui-al  agents  as  arc  susceptible 
of  appropriation  ;  have  used  them  for  their  own  purposes  to 
any  extent  and  during  any  time  that  they  though  tit ;  have 
prevented  other  persons  from  interfering  with  thera  ;  and 
have  acknowledged  the  corresponding  claims  of  their  com- 
panions who  were  in  similar  circumstances.  Prominent 
among  the  natural  agents  that  have  been  thus  appropriated, 
because,  although  apparently  simple,  it  really  includes  a 
multitude  of  physical  furces,  is  land.  The  right  of  property 
ill   land   liaa     Leen    denied   for  reasons    which,    in    their 
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legitimate  conclimiotis,  extend  to  almost  every  kiiirl  n\ 
couimodity,  and  lend  to  anniliilate  all  sep«nitB  natutnal 
existi'iiei'-  Tlic  shtiii-  arguinpnt  wliifli  is  used  tti  prove  that 
individual  prttperty  in  land  Ls  unjust,  would  also,  if  it  were 
tnif,  prove  that  im  nation  can  havf  any  excIuMive  right  in 
it*  territoiy.  if  tbt;  land  uf  England  Iw,  in  the  Bt-ust-  in 
which  cnniijuiiiist  writci-s  ukc  the  expreKsjon,  the  gift  of 
God,  that  gift  is  not  made  to  Enj^lishmeo,  but  to  uiaiikinJ 
If,  thfrefun-,  an  iniliviilim!  Knj;lishiiian  cannot  claim  pn^ 
perty  in  it,  no  nuniljiT  of  Enj,'iishHun,  whether  separately 
or  Oiillw lively,  can  urjjc  any  such  claim.  If  land  be 
incapable  of  appropriation,  that  incapacity  must  exwt  not 
only  between  iiienilwi-s  of  the  sanie  ctmniiunitie«,  but 
between  diHlrcnt  couiin unities.  Yet,  whatever  Inay  be 
the  casuistry  of  the  subject,  no  such  incapacity  has  ever 
been,  Jn  fact,  admitU-d.  In  all  ages,  and  even  in  the  lowest 
and  rudt'Kt  fonns  ftf  society,  the  common  property  of  t!ii2 
clan  or  tribe  is  rigoruuhly  defined.  Tlie  boundaries  tpf 
Amitralian  tribo  lands  are  as  carefully  maiked  out  as  tho 
Itoundaries  of  any  English  gentleman's  estate.  «A  hlaek- 
fellow  would  die  rather  than  commit  a  trespass,  and  has 
much  lesR  scruple  in  killing  a  man  than  within  the  boun- 
<Iarie8  of  another  tribe  killing  a  kangaroo.  Even 
between  kindred  communities  »n  India,  the  rights  of 
property  are  rigorously  enforced.  "  Tlie  grazing  ground  of 
each  village,"  says  Sir  George  Campliell,*  "  is  common  to 
an ;  bat  the  division  between  ihe  grazing  grounds  of 
different  villages  is  very  jealously  maintained,  and  any 
uncertain  or  undecided  boundary  leads  to  very  bloody 
affrays."  I  need  only  refer  to  the  sacred  character  which, 
in  early  times,  the  landmark  always  maintained,  and  tTie 
goilt  which  attached  to  its  removal.    The  spirits  of  tbe 
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Kin,  like  tjie  spirits  of  tlio  House,  watched  over  their 
coiiBL'crated  buuiuljirica.  No  stranger — that  b,  no  person 
who  did  not  participate  in  the  worship  of  that  Kin — could 
possess  any  part  of  those  lands,  ur  derive  any  beuufit  from 
them. 


gin 


§  2.  Sir  H.  S,  Maine,  a  writer  whose  opinions  on  this  Tiio  ori_ 
subject  are  based  upon  a  knowledge  of  facta  far  beyond  'proi«nf. 
the  command  of  his  predeccsaon?,  finds  himself,  in  dealing* 
with  the  early  history  of  property,  confronted  by  the 
question,  "  Why  do  men  respRct  other  men's  property  ?" 
He  points  out  that  this  question  coincides  with  the  other 
question,  "Why  did  men  live  under  the  system  of  the 
Family  V  He  thinks  that  the  problem  is  insoluble  :  at  all 
events,  that  jorisprudence  has  no  answer  for  it  I  a^^ree 
that  the  origin  of  property  is  connected  with  the  orij/iii  of 
the  Family,  or,  as  I  have  called  it,  the  Household ;  and  that, 
consequently,  the  explanation  of  the  one  ought  to  furnish 
the  explanation  of  the  other.  But  I  venture  to  think  that 
Sir  Henry  Maine  underrat&s  the  i-nsoiux'cs  of  the  science  of 
which  he  is  so  distinguished  a  student,  and  that  historical 
jurisprudence  is  not  silent  in  tbo  presence  of  this  great 
problem.  If  Sir  Henry  Maine  had  not,  in  common  with 
most  English  jurists,  slighted  the  theory  of  ancestral 
won*}iip,  which  M.  De  Coulanges  had  ndv<_»cttted  with  such 
conspicuous  ability,  he  would  not,  I  think,  have  so  readily 
abandoned  this  part  of  his  inquirj'. 

If  it  be  true  that  the  question  as  to  the  origin  of 
property  coincides  with  the  question  an  to  the  origin  of  the 
Household,  the  answer  that  I  must  make  to  the  fomiei 
question  is  plain.  As  the  Household  depended  upon  the 
House  Spirit,  so  the  respect  for  another's  property  was  due 
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U)  Uie  rcApoci  for  tilt)  spirlU  tliat  guatdetl  that  pnipcrty.  Of 
tiie  institutioa  of  property,  as  well  ns  of  every  otlief  aiehnic 
iustilutiun,  ivligioii,  as  it  was  tlien  ninlcrstood,  was  the  ba&is. 
I  do  not  mean  that  property  so  dcpL-mleU  up*jn  Honwe- 
wuiship  that  when  the  Ialti*r  failed  the  funuer  must  fail  aJso. 
I  only  contend  that  the  habit  or  senttitient  of  respect  for 
pivpcj-ty  was  gr-nerated  hy  the  systeni  of  the  Household ; 
ati(]  tliat  it  acquired  under  that  system  sufHoient  strength 
to  HtAnd  alone  when  the  originating  force  was  withdr&wn. 
In  other  words,  property  is  a  custom;  in  civilized  States 
tlmt  castom  has  been  adopted  and  enforced  by  law ;  and 
th«  origin  of  this  custom  thus  legalized  i.s  Ht)U8«-worship. 

lu  proof  of  this  contentiuD,  I  must  claim  all  that  I  have 
in  the  preceding  pages  urged  respecting  the  origin  of  the 
Household.  If  the  two  questions  coinciile,  the  answer  lo 
the  one  involves  tlie  answer  tu  the  other  ;  and  in  accounting 
for  the  Household,  we  have  also  accounted  for  property. 
But  I  must  specially  refer  to  that  part  of  our  inquiries  in 
which  the  Hou^e  Spirit  appears  as  the  guardian  of  the 
property  of  his  Uousehold.  The  Larcss  have,  indeed,  long 
abandoned  their  watch,  yet  the  belief  has  not  even  yet 
whully  vani-shed  From  tlie  world.  Men  still  live,  with 
wliuin  the  security  of  property  is  innintained — not  by  their 
own  Rtnin^  hand,  or  by  the  njaje*ity  of  the  law,  but  by 
spiritual  tenvtrs  only,  A  recent  travelipr  in  Asia*  thus 
writes: — "lliii  place  of  our  encampment  (near  Kohut, 
south  of  PL's!ia\viir)  was  a  ziarat,  ca'lud  Turkuiual.  round 
the  burial-ground  of  which  the  whole  country*  seemed  lo 
h\v6  piled  their  grain.  In  trouhlesouio  times,  when  a  nian 
is  fain  to  quit  his  native  village  until  the  return  of  oixler. 
he  pi-tfers  trusting  his  valuables  to  the  sacrtd  ^lardiannhip 
of  »uch  a  place  mthcr  than  to  hiij  weak  and  failing  brother. 
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1  mq^lm^fJ  of  Agha  Malifltle  if  kucIi  waa  really  the  case,  and 
whuthcT    Ihievea  would   not    bo  induced    to  violate  thu 

jpository  fitnn  tlie  cfrtainty  of  bfiiig  able  to  do  so  with 
impunity,  'Jlie  old  man  put  the  forefinger  of  bis  right 
hand  to  bis  li])S,  and  looked  at  uie,  exebiiming,  '  God 
forbid !  bad  as  men  arc,  tlioy  not  yet  so  utterly  profligate.' 
.  .  .  A  strongi;r  instance  cannot  be  shown  ttf  the  firm 
hold  superstition  has  over  the  liuiuan  inind.  Htre  we  find 
it  overcoming  the  worst  paHsions  and  tlie  niojst  continued 

labits  of  depraved  men."  So,  too,  among  uncultured 
people,  if  an  uffence  against  property  has  been  eomuutted> 
the  remedy  that  is  sought,  apart  from  actual  violence,  is 
spiritual.  Among  the  nomads  of  Central  Asia,  if  a  horse 
be  stolen,  the  owner  seeks  to  recover  his  property  by  fixing 
a  spear  in  the  grave  of  the  father  of  the  suspected  thief. 
This  pruceuding  is  imdfrstood  to  be  et|aivalcut  to  a  com- 
plaint to  the  deceased  Houbp  Father  against  his  son.  If 
the  suspicion  be  well  founded,  the  horse  is  found  the  next 

loming  tied  to  the  spear.     It  is  said  that  tliis  strange 

ledy  ran-Iy  fails.     Mr.  Tylnr*    mentions  a    reinarkablo 

case,  in  wkich  e.  Brahman  cut  off  his  inobher's  head  with 

the  old  woman's  consent,  and  at  her  cannot  riN]uost.     The 

^object  of  this  deed  was  tliat  her  spirit  might   punish  a 

leighbour  who  had  repudiated  some  small  debt  which  h« 
owed  to  the  Household.  Again,  in  the  remarkable  cusloi« 
of  sitting  '  c/Aama/  which  once  existed  in  Ireland,  ami 
has  within  the  last  few  years  been  prohibited  by  the  penal 
code  in  India,  and  of  which,  ptr]iai>s,  tiiices  may  be  found 
iu  the  Twelve  Tables,  the  sa  lu-  \  rinciple  may  be  observed. 
The  implied  threat  wa.s  that  the  spirit  would  avenge  the 
wrongs  done  to  it  in  the  fli-sh. 
Not  only  is  the  a^rmativij  proposition  tr  e,  that,  where 
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a  community  of  religion  extfiteJ.  respect  for  property  wa« 
also  found.  Tlie  corrc^poncling  negative  is  equally  true; 
where  no  special  relation  csistetl,  all  respect  for  property 
was  wanting.  It  was  only  those  who  worsliippwl  thu  same 
gods,  or  who  had  made  some  specitic  agreement,  tliat  bad 
any  scruples  alxiat  each  other's  giwds.  Reyond  thc-se  liiniU 
they  acknowleilged  no  moral  duty  of  forltearance.  Piracy* 
was  not  held  in  any  diaesteem  by  the  early  Greeks.  It 
was,  indeed,  rtgaitled  as  a  recognized  and  reppectabl© 
vocation.  Even  in  the  time  of  the  fathern  of  iKschylua 
and  of  Herodotus,  "  uudi.stinguishing  plunder  at  sea,  com- 
mitted by  Greek  tthipa  against  ships  not  Greek,  seems  not 
to  have  been  held  discreditable."  Hcixxlotus  tells"f-  how 
DionyaiuA  of  Phocsea,  after  the  failure  of  the  Ionic  revolt, 
went  with  three  ships  of  war  to  Sicily,  and  thL're 
established  himself  as  a  professed  pirate,  "  not  plundering 
any  of  the  Greeks,  but  the  Carthaginians  and  TjTrhenians." 
Among  these  Tyrrhenians  similar  rules|  prevailed;  and  so, 
too,  among  the  Iboriana  But  many  years  after  the  time 
of  Herodotus,  when  Attic  philosophy  and  Attic  culture 
were  universally  admired,  the  old  maxim  remained  in 
full  force — that  among  all  Greeks§  there  was  eternal  war 
with  foreigners.  In  the  earliest  treaty  between  liome 
and  Carthage,  it  is  stipulated  that,  within  certain  pre- 
scribed limits,  the  Romans  shall  neither  plunder,  nor  trade, 
nor  colonize.  In  the  absence  of  any  treaty,  the  three 
operations  were  equally  natural,  and  might  with  etjual 
reason  be  expected.  The  rule  of  the  matured  Roman  Uw 
is  very  remarkable.  It  is  stated,  in  the  "Digest," II  that 
those  nations  with  whom  no  specific  relation  of  friend- 
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ship  exUtcd  were  'not  indeed  enemies,  but  that  if  aily 
Roman  chattel  should  be  found  in  their  territory  it  became 
their  property  ;  and  a  Roman  freeman,  in  the  like  circum- 
Atances,  became  their  slave.  Of  course,  Roman  citizens 
had  analuguus  rights  over  foreign  persons  and  things 
found  within  the  boundaries  of  Rome.  Nor  was  this  a 
mere  case  of  violence.  The  Roman  law  distinctly  recog- 
nized such  a  capture  as  lawful.  To  the  Roman  citizen  so 
seized,  tlie  principle  of  postliminium  applied  as  fully  as 
if  he  bad  been  made  prisoner  in  a  regular  war.  Of  the 
Germans,  Ctesar*  telU  that  robberies,  if  they  were  com- 
mitted outside  the  territories  of  their  own  community, 
were  not  regarded  with  any  disfavour.  It  was,  indeed, 
suppo-sed  that  Buch  operations  were  a  manly  and  uBr;ful 
exercise  for  young  men.  Nearer  home  were  the  Caterana 
and  the  Vikings.f  with  their  creaghs  by  lantl  and  their 
samorlidas  by  sea.  "  Highway  robbery,"  says  Mr.  Hallam,^ 
"was  from  the  earliest  times  a  sort  of  national  crime." 
Even  at  the  present  day,  among  uncultured  men,  the  same 
feeling  may  be  traced.  A  traveller,^  whom  I  have  already 
cited,  speaking  of  one  of  the  many  soldiers  of  fortune 
whose  swords  have  made  kiugdomi)  more  or  less  lasting  in 
Central  Ajiia,  observes — '  Murad  Beg,  the  Usbeg,  maintains 
a,  well  ordered  domestic  government,  and  a  course  of  rapine 
over  his  neighbours,  over  the  whole  upper  waters  of  tho 
Oxus,  from  Uie  frontiers  of  China  to  the  river  that  runs 
through  Balkh.  Punishment  for  highway  robbery,  if  tho 
highway  be  in  their  own  country — ^for  that  makos  & 
wonderful  difference — is  death." 
I  may  thus  state  my  oontentioa    Tho  religious  feeling  is 
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a  force  which,  even  at  this  day,  exists,  and  is  adequate  to 
produce  the  supposed  effect.  A  similar  force  was  in  opera- 
tion in  archaic  society,  and  did  there — at  least  in  those 
cases  with  which  we  are  acquainted — produce  similar 
results.  The  explanation  also  fulfils  the  condition  that  it 
should  account  not  only  for  the  origin  of  property,  but  also 
for  the  origin  of  the  Household.  Further,  in  cases  where 
the  religious  feeling  did  not  exist — that  is,  betweei 
strangers,  who  wcro  not  connected  by  any  community 
worship — the  respect  for  property  was  not  preeent.  The 
sentiment  of  justice,  when  once  it  had  been  generated, 
grew,  or  failed  to  grow,  according  to  the  circumstancee  in 
which  it  was  placed.  In  some  cases  it  was  stunted ;  in 
more  favourable  conditions  it  attained  a  fuller  developraentk 
There  are,  at  this  day,  people  with  whom  jiLsUce  is  limited 
to  those  of  their  own  country,  or  their  own  community,  orj 
their  own  creed,  or  their  own  colour.  But  there  are  the 
too,  who  hold  that  right  is  not  confined  to  blood,  or  race,  or 
creed,  or  countrj- ;  and  who  look  for  the  coming  of  the  tim( 
when  there  shall,  at  length,  be  realized  in  practice  that^ 
lesson  of  universal  benevolence — so  hard  to  be  understood 
by  its  first  hearers,  so  hard  to  be  accepted  by  subsequent 
generations — which  was  given  in  answer  to  the  question 
once  asked  by  a  certain  young  man — "  And  who  is  my 
neighbour?" 


ftnd  Joa 
HoDOXft- 
cimii. 


§  3.  In  a  former  chapter  I  endeavoured  to  show,  thai,  in 
early  times  property  assumed  two  forms — the  one,  corporate ; 
the  other,  individual.  Corporate  property  did  not  include  all 
Iho  property  of  every  member  of  the  cotporation,  but  meant 
only  the  property,  strictly  speaking,  of  the  corporation^ 
and  the  natural  produce  of  that  property.  There  was  thus 
a  clear  distinction  between  inherited  property  and  acquired 
property.    It  was  to  the  former,  and  not  to  the  latter,  that 
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the  rules  of  the  HoiiBohold  and  of  the  Kin  applied.  Id 
the  inherited  property,  other  parties  beside  tlie  House 
Father  were  intereated.  The  dealings  with  it  were,  there- 
fore, restricted  by  the  customary  rules.  In  the  acquired 
property,  no  person  save  its  owner  had  any  concern.  Con- 
sequently, no  custom  limited  him  in  its  disposition.  In 
archaic  society,  however,  there  was  little  room  for  acquisi- 
tions ;  and  any  such  property  must  have  generally  sunk,  in 
the  course  of  two  or  three  generations,  into  the  ma.s3  of 
hereditary  property.  It  was  to  the  hereditary  pruperty 
that  the  earliest  law  of  property,  in  the  strict  sense, 
applied.  Law  was,  aa  I  have  said,  the  extension  of  a 
particular  sanction  to  custom ;  but  the  subject  of  the 
custom  was  the  inheritance,  not  the  acq^uesta  This  law, 
too,  was,  from  the  nature  of  the  case,  not  general,  but  waa 
the  privilege  of  those  persons  who  were  membera  of  tho 
State.  The  eai-lj  law  of  property  was  thus  limited  to  one 
particular  class  of  propeiiy  and  to  one  particular  ehuts  of 
persona.  '  Dominium  ex  jure  QuAritium'  meant  ownership 
of  the  property  of  the  Household,  which  ownership  Roman 
citizens,  and  none  others,  could  enjoy. 

Two  caused,  therefore,  must  have  been  in  operation  to 
modify  the  customary  law.  Persons  claimed  to  exercise 
the  rights  of  ownership,  or  some  of  tliose  right*,  who  were 
not  members  of  the  State.  Even  as  regards  members  of 
the  State,  tho  law  did  not  include  the  whole  extent  of 
proprietary  rights.  For  the  outsider  in  all  cases,  for  the 
citizen  in  the  case  of  his  acquifritions,  there  was  no  legal 
recognition.  But  as  the  State  grew,  its  natural  tendency 
was  to  enlarge  its  jurisdiction.  Some  provision  for  both 
these  classes  became  necessary.  The  necessity  became 
urgent,  when  new  forms  of  interests  and  new  clofisos  of 
persons  arose  which  could  by  no  pretence  be  brought  withia 
tho  limitfi  of  any  custom  then  existing. 
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We  can  Uius  perceive  the  relation  between  the  two 
systems  of  the  law  of  property  which  co-existed  at  Rwof^i 
The  elder  Bystem,  or  *  Jus  Cwile,'  was  the  ctutom  of  t^ 
cliuis  sanctioned  by  the  State  for  the  benc^t  of  the  peopJb 
of  Quirinua.  The  yoiinger  system,  or  'Jus  Bonorariumy 
was  the  law  inrhich,  by  the  judicial  officers  uf  the  State,  was 
gradually  established  to  regulate  the  acquired  if^ts  {if 
Roman  citizens,  and  the  rights,  whether  aequircd  o^ 
inherited,  of  those  residents  at  Borne  who  were  not  citizens. 
The  fonner  was  contained  in  the  Twelve  Tables  and  in  tbg 
Statutes,  and  in  the  learning  affecting  them.  The  latter  wa^ 
foimd  in  the  Edicts  of  the  Praetors,  and  sometimea  of  other 
high  officials.  The  two  systems  were  parallel  and  distinct^ 
Aa  to  ownership,  as  to  the  mode  of  acquisition,  as  to  remed^j 
&B  to  conveyance,  as  to  succession,  as  to  contract,  each  had, 
ita  own  provisions.  The  Quirito  had  the  dominion  or  full 
ownership  of  his  inherited  property;  he  acquired  any 
additional  property  by  the  act  of  any  member  of  his  Hoose^ 
bold,  and  not  of  any  other  person  ;  he  sought  redrees  fos; 
any  injury  in  respect  of  his  property  by  *  vindicatio,*  jl 
special  name  for  the  '  Legia  Actio  SaorcvmentL'  He 
conveyed  his  interest  by  mancipation.  On  his  deatb,  the 
property  descended  to  his  agnates :  hia  contracts  regarding 
it  were  made  by  sponsion.  Tlie  non-Quirite.  or  the  Quiritf 
who  was  dealing  with  novel  kinds  of  property,  had  need,o£ 
all  those  rights,  but  he  could  not  obtain  them  under  tho  pficl, 
law.  By  degrees  a  new  law,  under  the  directioB.  pf  .tt^ 
Prsetor,  formed  itself.  Tho  place  of  dominion  was,  i% 
certain  circumstance.s,  taken  by  possession.  Agency  oi{ 
representation  per  liheram  personam — that  is,  by  a  person^ 
not  a  member  of  the  Bousehold — was  slowly,  and  step  by^ 
step,  established.*     The  posseasiou  was  cjiforced  not  by,^ 
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' L^is  Actio'  but  by  an  interdict,  or,  as  we  ahould  call 
it.  a  prer<^tive*  writ.  InBtead  of  mancipation,  with,its 
bronze  and  balance,  simplo  delivery  sufficed  to  pass  jthe 
property.  In  cases  of  intestacy,  the  cognates,  not  fbbe 
agnates,  wero  tbe  successors.  Contracta  were  held  to  be 
binding,  even  though  the  mystic  word,  '  epondeo'  which  po 
lips  sare  those  of  a  Quirite  might  utter,  had  not  b^^ 
spoken.  Tliua  the  two  bodies  of  law,  applying  each  to 
different  subjects,  continued  to  co-exist  so  long  as  the 
distinction  between  their  subjects  prevailed.  But  as  the 
clan  waned,  the  property  of  the  clan  became  of  less  and 
leS^  ibijportance.  New  interests  grew  with  the  growth  of 
Aa  iM-ra'ncing  coramurrity,  and  strangers  constantly  ilocked 
in  'frror-ina-easing  numbers  to  groat'  and  wealthy  and 
coriqaermg  Rome.  The  simpler  methods,  too,  of  the  edfctal 
Uw  ^t^  fbtrnd'  to  be  mofe  convenient  than  the  rtg6h>Da 
fbTrhaiHybf  the  archaic  cnstoms.  And  so.  from  all  these 
Causes,  wi^nul  any  positive  repeal,  the  '  Jus  CimU '  dfed  a 
naldiftcI't'fioi^H^^gering  death,  aild  the  law  of  the  Pwefcors 
reigtinrl  in  its  stflarl. 


'  §  4:  Thero  \a  no  doubt  cither  as  to  the  existence  of  th^se 
M6  'syfeiems  of  law,  or  as  td  their  relative  antiquity. 
The  correspondence  t  of  the  two  series  of  terras  that  I 
have  mentioned,  may  also  be  now  accepted.  But  I  must 
add  a  few  words  in  support  of  the  further  view  that  I  haro 
ventured  to  propose— namely,  that  the  'Jus  CtviU'  was 
the  customary  \&yf  of  the  old  corporate  form  of  property. 
In  the  first  place,  the  Roman  lawyers  describe  the  suc- 
cession of  children  in  terms  that  imply  ownership  by  a 
corporation,  and  that  corporation  the  Household.  In  the 
case  of   '  8ui  heredes,'  that  is,  lineal   descendents,    "  we 
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have,"  says  the  *'  Digest,  "•  "a  still  more  striking  instance 
-of  an  unbroken  continuity  of  Jomluion,  for  there  appeanj 
to  be  no  vesting  gf  new  property  by  descent,  but  the  heir 
is  deemed  to  have  been  previously  proprietor,  even  during 
the  lifetime  of    the    father.      Hence    the    namea.  IHlius 
famidas  and   Patrr  familitis,    implying  a    «iinilar   legal 
relation  to  the  patrimony,  though  one   is  parent  and  the 
other  child.    Therefore,  the  death  of  the  parent  ooca&iona 
no  acquisition  of  now  property  by  deucent,  but  only  an 
increased  freedom  in  the  adminiAtralion  of  already  existing 
property."     In  the  next  place,  the  succe^ion  of  the  a{^nat«6 
is,  as  I  hare  said,  that  form  of  succeiision  which  is  charai6^" 
teristic  of  the  Household.     The  '  Sni  heifdm'  the  Agriaii^ ' 
the  Gentiles — such  was   the  earliest  order  of  succeaaSiti ; 
such   was  the  order  of  tlio  '  Jum  Civile;'  and  such  ifai^ 
the  order  which  the  Prtetor  and  the  statute  law  continually  ' 
endeavoured  to  modify.     Tlie  distinction  may  also,  I  tlntilc; 
be  ob8er\'ed   in  the  mode   of    conveyance.      One   of  ihe  ■- 
divisions  of   things    in   Roman   law    was    that    of   ''Jfeit' 
Mancijti*  and  'See  nee   Mancipi.'    To  the  former  oUJi^t' 
which  consisted  of  certain  specified  objects,  a  particular  forirf" 
of  conveyance,  tJiat   by  the  brtjnze  and    the  lialance.  was 
appropriated.     The  latter  class  included  all  other  btijectst^ 
and    these    residual   objects    were    transferred  by  ratriple 
delivery.    The  'ResMancipi'  were — land  in  Italy;  rusfti^ 
Servitudes  therein,  that  m,  righ(«  of  way  and  of  watet*^ 
courses,  bnt  not  of  lights ;  persons,  whether  slaves  or  fre*'; 
tame  animals   employed  for  draught  or  camago.  a»  oxen,' 
horses,  mules,  or  asses.     The  difficulty  in  this  matter  hatt 
l)een  to  account  for  the  selection  of  these  particular  objects. 
Various  explanations  f  have  been  ofiered.     Some  Vriteiv 
eay  that  these  objects  were  those  which  were  alone  kxrown 

*  "Dig."  38,  2,  11.     The traimlstioD  in  that  of  Mr.  Poit<',  p.  234. 

•  See  Mr.  roaWa  "Oaiiu, "  p.  172.  Mr.  UuiiUu'a    '  Koioko  lAW."p.  114. 
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to  the  RomuiB.  Otliers  regard  tliem  as  tho  ordinary  booty 
of  a  prodatorj-  tribe.  Others  contend  that  'Ilea  Mancipi* 
are  of  a  waiting  nature,  or  that  they  all  are  specific,  and  are 
contrasted  with  things  sold  by  number,  measure,  or  -weight 
Dr.  Arnold*  conjectured  that  the  distinction  -was  a  priWlege 
of  the  plebeian  landowners.  It  is  clear  that  the  division 
doea  not  rest  upon  any  logical  priticiple ;  and  the  inference, 
therefore,  is  that  ita  origin  was  historicah  The  third  class, 
for  example,  does  not  include  all  tamo  animals,  or  all 
animals  that  wore  used  in  draught  or  carriage,  for  Gaiud 
expressly  excludes  both  the  smaller  doineatic  animals,  and 
also  elephants  and  cameU.  Of  the  explanations  I  have 
mentioned,  all  except  the  first  are  avowedly  mere  guesses 
in  the  absence  of  anything  better.  Aa  to  the  first,  it  might 
be  difficult  to  prove  that  the  'Bes  Mancipi'  were  the  only 
or  even  the  principal  articles  of  value  known  to  the  early 
Romans.  But  they  constituted,  1  think,  the  necessary 
property,  or  '  xfiifnira '  of  a  Household.  Their  first  division 
includes  land  and  servitudes,  respecting  which  two  points 
have  to  be  obsorvud.  First,  tlie  land  must  be  in  Italian 
soil,  as  distinguished  from  the  Provincial  soil,  which 
appears  at  a  much  later  period  of  legal  history.  But 
'  dominion,'  that  ia  '  ownership '  *  er  jure  Quiritixtm^  was 
confined  to  land  in  Italy  ;  and  thus  there  is  a  connec- 
tion between  dominion  and  mancipation.  Secondly,  the 
servitudes  were  those  known  as  "  pratdiorum  rusti- 
oorwm,  Twm  urhanorwn ;"  that  is,  they  included  rights 
of  way,  of  water-course,  and  the  like— easements  likely 
to  arise  in  a  village  community,  but  not  thoso  which 
belong  to  ft  crowded  city.  The  second  and  the  third 
divisions  of  the  *  Res  Manciple  are  in  effect  tho  "  FaraUia 
JPeamiave "  of  the  Twelve  Tables ;  that  is,  the  persons 
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who  are  in  tbe  Houso  Father's  hand,  ai^d  tho  cattle  or  si/ock 
which  were  neoeasary  for  Working  the  \afi<\  of  th^  House- 
hold. Thus  the  mancipation  waa  itie  form  pf  ,<90iivqy^ce 
for  tho  HooBehoId  estate.  The  meaning  of,  the  ,ditf^i^c« 
was  not  that  favour,  as  Sir  Henry  TifaiiM^*  suggosts,  was 
shown  to  one  class  of  objects  rather  than  tp  anot^er^,  ,hut 
that,  of  the  two  great  classes,  each  came  under  a.  di^t^nt 
rule.  Tho  fundamental  division  of  tilings  in  \\ie  Eo^an 
law^  was  into  things  that  aro  in  our  paUimony,j_^d 
things  that  are  not  in  our  patrimony.,  llit^  llot^if^ii^ld 
property,  or patHmoniuTn,  passed  according  tu.t^io  ^j^fjifin 
of  the  cominunity.  By  the  sido  of  this  p^trim^i^,  wpt^er 
kind  of  property  grew  up,  wliich  was  outside  th^,^Q,^- 
TOony,  and  so  was  not  subject  to, the  custom?,^  jj^ftc^J^is 
latter  kind  of  property-— as  to  its  conveyance,  its  protectititn, 
and  its  devolution — new  methods  were  i^ecwisarijy  iuveijted. 
Tho  conveyance  'by  mancipation  and  the  desaoit  .l^y 
agnation  went  together,  'Jure  CivUif[  just  a^^t^Sj.pj^i- 
veyance  by  delivery  and  the  descent  I>^  ccgi^aUo^  ,1^*^^ 
alike  ports  of  tho  'Jvs  Chniium'  ,  ^j^  -.f, 

'  -.vilitAMT-  M»ddiio 

.    ...   1    -  ^.  W  iofl 

§  5.  Thin  remarkabte  ch&jnge'  in  the  Homan  }f^^tt^^ 

jiu  Uoao-  appears  to  be  due  to  two  leading  cventa.    These  jeycnJEa 

were  the  extension  of  tho  '  Ayer  Puhrtcus,'  or  |and  of   the 

community,  and  the  increase  of  immi^tion.    With  j^io^ 

new  conquest,  the  land  of  the  c'oncjacred  ^omnuimtybocgiM 

a  part  of  the  territory  of  the  Hotnan  people.    Sipme^in^ 

this  land,  or  part  of  it,  was  re-granted  to  its  former  ovni^rf 

on  terms  more  or  less  favourable,     Sonutiiti'     i  held 

by  Roman  citizens.    In  all  cases,  however,  the  .domuiion  (^ 

ownership  was  vested  in  the  State.     Where  thcj  occupatiaii| 

was  by  citizens,  the  tenure  had  two  charact^ristii^  .-^^'^> 

'  "AaoiestlAw."p.  27-ii.  ....  ..-iuJ-aAai  f^^  <** 
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**6%?'^a'B^man  diizen,  tliat  is,  a  member  of  the  Populvs 

**^'JR&hL(iwu^,' cotiM,  ill  tlie  absence  of  an  express  grant,  have 
^'''Any  mt^rest  in  land  belou^ng  ta  the  Romaa  State.  Ab 
^''a^;allM't  die  State,, tlic  occujmncY  of  its  citizen  waa  merely 
'^etfbiUsive.  Se  iy^  slncbly.a  teaaal-at-wUL  His  holding 
'Wai,  Tii  i^e  language,  of  the  Roma-n  lawyers,  "precarious," 


■'"'tbAl '  is,    upon    his    request 


Ou 


to    the    0  wne  r,    a.nd    w  i  th 
the  determination  of  the  land- 


'^^IbrdPy  '  Willj  ^the    tenancy    came    to  .  an    end ;  but    until 


i    ""fil'iioraplete  mi   "Bu* 
^     ''Ue  cotild  "'iiotl  tberetore. 


fiterminalion,    the     tenant    h^d — as     against    all 

citizens    and    q   fvrtwri    as    against    strangers — 

h«    VTM.  not    the    owner ;   and 

obtain    any    redress    from    Uio^e 

^customary  temedies  which  had  been  devised  to  meet  injuries 

'"tb'dwnetehip  atone.'    He  could  not  declare,  in  the  temiA  of 

'°tfl^  •  l^gu  Ac^ic  $acranienii,'  that  the  land  was  his  '  ex  jure 

'ivuA^iUm.'     The  pleaaure  of  the  State  in  Ms  favour,  how- 

'%*T:r,  continued]  and  there  was  no  reason  why  it  should  not 

^li^liti&i^d'l^d^  air  inaefinite  time.     The  Longer  the  duration 

of  the  tenancy,  the  greater  was  the  expectation  that  it  would 

not  be  disturbed.     Thus  a  new    form  of  property   was 

tirOi/ght  into  existence;  and  ^his  form  was,  by  reason  of  its 

^48*611^,  {Outside  t^e  proyisions  ojT  the  Uw.    It  was  only 

'nAsonttbl^  thai  Che  States  officers  should  lend  their  assist- 

iMSek  TO  'secure'  the  State's  tenants.     Accordingly,  the  Preetor 

^^ft^Ce^an  in|(erdict,  or,  as  we  should  say,  an  injunction, 

fd^^iddlicig  the'  paHiy  ;to  whom  it  w^  addressed  to  disturb 

dttf^^iofiwSuc^h  of  liUte  occupier.    Where  the  circumstances 

ft^uirfiail,  uiis  order  assumed  a  positive  form,  and  com- 

inandeA  th6  ti-espasser  to  restore  the  possession  from  which 

the  COtiipTaid&tit  had  been  wrongfully  ousted.     This  form  of 

becupation^— 50  familiar  to  British  Colonists,  and  so  strange 

to  the  inhabitants  of  long-setUe4  countries — was  technically 

called  'poBseaeio;'   and  ihe  occupation  thus  guaranteed  by 
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interdict  became,  aa  I  have  said,  a  form  of  property  practi- 
cally equivalent  to  '  doitiinion,'  or  ownership.     This  form 
of  property,  if  it  had  not  the  benelit  of  the  '  Ju^^  CUnU,'  was 
free  from  its  restrainta.     It  was  the  creature  of  the  Prstorian 
jurisdiction,  and  the  Fnctor  was  therefore  able  to  mould  ita 
incidents  at  bis  discretion.     Partly  from   Its  more  rajiid 
rate  of  increase,  partly   from  it»  superior   convcnionce,  it 
superseded  its  older  rival,     it  was  the  only  kind  of  ownn-- 
ship  that  was  possible  in  tbe  Pro\-inces.     In  Italy,  H'bdO«, 
after  the  Social  War,  full  citizenship  was  granted  to  all 
Italians;  and  wht-n,  as  thfi  result  of  a  sorics  of  land  acta, 
the  State  bad  ^^radually  parted  with  all  its  wide  domaini^i 
'  dominion '  was,  in  effect,  estal>li.she(l  as  the  ordinary'  rula. 
But.  OTitsido  Italy, '  dominion'  was  entirely  unknown.     Tta 
*  Solum  Protnnciale'  was  vested  in  the  Roman  people, aadr 
all  interests  in  it  were  only  ' Poavvsiones.*    These  posseamonm 
wh«-n   the  diHtinction  between  Italy  and  the  Provinces  w«8 
abolished,  and  the  expressions  Roman  citizen  and  subjeiA 
of  Csesar  became  in  substajice  equivalent,  grew  into  trqAj 
ownership,  but  retained  the  incidents  which  had  markf^^.- 
their  origin.     Even  in  Italy  the  advantages  of  the  PraitoriaD- 
rules,  especially  in  the  conveyance  uf  land,  wi*ro  appreciated;^- 
When  a  mancipation  failed,  or  had  not  been  executed  afi«r 
the  contract  of  sale  had  been  completed,  the  PrsBtor,  by 
means  of  his  '  Bonorum  po^esaia,'  gave  reliefl     He  put 
the  real  owner  into  possession,  and  let  usucapion  do  the  rest. 
Gradually  the  mancipation  fell  into  disuse,  and.  by  ib» 
legislation  of  Justinian,  was  6nally  abolished.     "  Thn^"  at 
Mr.  Hunter*  obeervea,  "  in  the  time  of  the  Twelve  Tables, 
there  is  but  one  form    of  ownership  ((loTmniutA  ex  jun 
Qu4/rUiiimi) ;  in  the  time  of  Justiuian,  there  is  but  one  fonn 
of  ownership  {dominivjfn) :  but  the  ownership  of  Jwtiuian 


*  "BomAaUw/'p.SIfi. 
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19  an  institution  tliat  is  separated  from  the  Quiritarian 
ownership  by  a  wiJe  gulf — a  piilf  aa  wide,  and  of  prcciaely 
the  »ainc  character,  as  that  which  lies  generally  between 
the  narrow  and  provincial  system  of  the  early  Ruman»,  aiid 
the  liberal  anj  mai^nificent  jurisprudence  bequeathed  by  the 
Koman  Empire  to  mankind." 

I  cannot  think  that  the  great  discovery,  for  8uch  it  was, 
of  Niebuhr  and  of  Savigny,  respecting  the  historical  origin 
of  poMossion,  has  been  shaken,  or  is  at  all  duubtful.  Bub  I 
do  not  contend  that  their  explanation  covrrs  the  whole  <»f 
the  present  question.  That  explanation  relates  only  to 
land ;  and  the  Fnctorian  Jurisdiction  extended  not  to  land 
only,  but  also  to  movables.  The  rise  of  this  latter  branch 
ot  the  '  J iia  Honorarium'  must  be  sought  in  the  require- 
ments, not  of  a  particular  cla*«  of  citizens,  but  of  outsiders. 
This  aspect  of  the  question  has  been  ably  discussed  by  Mr. 
Hunter*  in  his  excellent  work  on  Human  Law;  although, 
with  the  natural  enthusiasm  uf  the  advocate  uf  a  neglected 
truth,  he  presses,  as  I  venture  to  think,  hia  theory  somewhat 
too  far.  It  is  unnecessary  for  his  pnrpose  to  prove  tJiat 
Savigny  was  wrong.  There  is  ample  room  for  both  the 
Possessor  and  the  Peregrinus.  It  is  certain  that  from  tlie 
earliest  times  there  was  a  considerable  foreign,  that  is,  non- 
Roman,  population  at  Rome ;  that  these  foreigners  had  no 
share  in  the  '  Jns  Qtiiritiuvi ;'  and  that  they  wt-re  obliged 
to  live  under  the  yrotection  of  a  Roman  citizen  as  their 
Patrorma.  With  the  growth  of  the  city  and  the  extension 
of  its  power,  the  numbers  of  those  foreigners  increased. 
In  the  earlier  tJays  of  the  Republic,  most  of  these  persons 
were  Italians,  men  generally  of  the  same  blood  ai  the 
Bomans,  and  having,  as  it  would  now  be  said,  a  common 
nationality.     Over  these  men  and  their  dealings  tlie  Pnetor 
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was  appointed  to  preside,  and  it  was  his  policy  to  extend  to 
thorn  proprietary  righta.  He  appears  to  have  effected  this 
obji-ct  by  tlie  usual  fiction  calliid  a  'utilis  actio  ;'  thftt  is,  be 
in  eHect  permitted  proceedings  to  bo  taken  in  the  titans  wij 
OS  they  would  have  been  taken  if  both  the  parties 
Roman  citizens ;  and  he  disallowed  the  objcctjon  that 
of  them  was  a  foreigner.  There  were,  howtjver,  caaen 
which  this  course  could  not  be  adopted ;  and  it  is  prob&Ue 
that  the  funn  of  interdict  known  aa  **  Utrufn,"  ythlA 
related  cxclmivoly  to  movables,  was  introdaced  for 
protection  of  aliens, 

"Whether  the  jurisdiction  over  the  *  PoaMasore*'  or 
juriadicticAt  over  the  '  Pere^ni'  was  the  oliler,  i*  a 
question  on  which  there  is  no  distinct  information,  anJ 
which  is  not,  I  think,  particularly  important^  Tlie  two 
probably  reacted  upon  each  other^  and  the  mora  f  rcqaent 
exercise  of  his  functions  must  have  tended  to  strengtbeo 
the  Preetor's  auth(.>rity.  It  is  remarkaVile  that,  at  Athens,* 
the  Polemarch  exercised,  in  the  caae  of  aliens,  powers  BimiUr 
to  those  of  the  PrsBtor  Percgrinus  at  Rome;  andyetat  Athens 
there  was  nothing  analogous  to  the  'Jus  Honora-rium.'  To 
say  that  this  diH'er^ncc  18  due  to  the  superior  le^^  geniw 
of  tlie  Roman  people,  is  a  solution  much  more  easy  than 
satisfactory.  To  arrive  at  the  truth,  the  slower  and  more 
laborious  method  must  be  pucsued,  of  tracing  the  ditference 
in  the  conditions  of  the  two  countries.  Two  of  tbew 
differences  I  may,  in  paasicg.  notice.  One  i%  that 
Athens  does  not  appear  to  have  held  any  extensive 
public  estates  like  those  of  Rome.  The  territory  <d 
Attica  itself  was  small  and  poor;  and  the  Empire  of 
AthoQs  was,  in  its  origin,  merely  tax-taking.  Long 
before  it  could  pass  into   the   Roman  type,  although  not 
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bofon).  ite  tcvdtsu^  in  that  direcbioa  was  apparent,  that 
EtQph-e    was    ohcckod     by    Mtlt-moi    force.      The    other 
(ittlciX'iwe   U'tti»   tlie  relative  shortness  of  the  period    of 
AULeuiaii  <i«>'elopmcitt.     Bront  t^e   Persian   invasion  to 
tho  tima:ol  Philip  of  Macudoa— from  the  batUe  of  Salamis 
to  ±be  bftttiBi  of  Clwerfmea — less  than  a  ci-ntun^  and  a  half 
uiterveoe.'  ■  The  rise  and  the  fall  of  the  Atht^ian  Empire 
vnere  coTnpriM^  in  hUf  of  that  period.    But  more  than  six 
tiinie^-thc  duration  of  tbo  Athenian  Empire  elapsed  between 
th^pui3ilicfttioii>ofithe  Twelve  T^las  and  the  full  consolida^ 
tion,  under  the   Citsare,   of  the   Koman  State  ;    and  tha 
interval  of  a  tboaaand:  years  separatea  the  legislation  of 
jM^iinian  from  the  legialation  lA  the  DeccmvirL     Even  with 
riUiiihe^lpi^ofr.the  ^reat  precedent   of   the  Honian  law, 
ftrarteenl  centAities  If  are  niot  exhaust^  the  power  of  growth 
and-  of  development  in  England,  ibov  ucMp 
U'jjiJ^xiyiJ^  o3   ba!in>t  -jvuil  ix-i\tn  •■ 
^^fxfJA  JA  ,iadj  olfSiiitAttun  al  Jl 
lalimia  eiovroq  .iao'Aa  lo'  omo  otit  u 

oT     *.n-,,-    .  V        '.,':■      , 

auirto^  .-.„  .  ...-  .  ,■  ^ 

nod)  ^EUta  atom  daufi 

fluoin  ba*  idwoid  s^i  ,ii3ini 

soairtati'tb  &dJ  ^gnlssi.*  ^ 

ae&di  lo  owT     .wix'ijf 

i«dl    .ai    enO      Mtioa   ,^ivjiq 

avisodizs    ^na    bU^d   gvjd    >y 

lo    firtJinaJ    aiTT     .eti»ofl   lo   --■ 

V>  ffTtqma  9rii    boa  ;iooq   bo*    i 

^noil      -gnriUJ-zal    ylavtm    ^oi^ho 

Jim  dj^uofliU  .aqXi^  nemttfl   otU   (Udt  b^' 
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THE  RISK  OF  CIVIL  JURISDICTION. 


oriirin»tlT 
Ilinit«d  to 
diMctin- 
terosta  (d 


§1.1  hare  said  th&t  law  ia  a  commanil  of  the  Stato ;  Utd 
t'lat  the  State  is  only  one,  anj  tliat  a  com pn rati vely  laCe, 
f  jrm  of  social  developraent.  Our  forefalliei-A  lived  togetlier— 
as  in  some  casey  other  men  now  live  together — when  there 
was  DO  Stat«,  and  consequently  no  law.  That  wliich  then 
regulated  their  conduct  was  custom.  I  have  shuwn  ho« 
custom  and  law  coalesced,  but  there  are  some  parts  of  tfac 
process  that  deserve  special  attention.  Law  was  originally 
distinct  from  custom,  was  later  tlian  custom,  and  lot 
a  long  time  waa  weaker  than  custom.  All  these  circam- 
stances  have  impressed  their  mark  ap(»i  the  early  history 
of  law. 

The  State  was  distinct  from  the  clan,  bad  a  diifexvot 
organizAtion  from  it,  and  pursued  different  objects.  It 
follows  that  it  had  different  interests,  and  issued  different 
commands.  The  leading  cause  of  political  association  wai. 
probably,  the  neceasity  of  defence  against  a  common  ooemy. 
It  certainly  has  been  under  the  prej«ure  of  external  daagvn 
that  the  principal  combinations  within  historical  times  bars 
been  made.  But  men,  when  they  co-operated  for  external 
purposes,  never  intended  to  abandon  thoir  internal  arrange 
menta.  It  was  not  to  the  State  that,  in  their  daily  life,  men 
looked  for  the  protect  on  of  their  property,  or  the  security 
of  their  persons.  They  ac  nowledged,  indeed,  a  certain 
allegiance,  and  showed  a  certain  deference  to  the  State  :  but 
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leir  first  duty  was  to  their  own  class.  The  State,  therefore, 
attended  primarily  to  its  own  interest?,  and  insued,  in  rela- 
tion to  them,  its  own  comraaDcls.  It  was,  practically,  only 
one  of  a  number  of  analogous  a^aociations.  It  accordingly 
made  its  own  rul^n.  and  punished  all  its  disobedient 
members,  just  as  the  clans  did  in  the  Like  cuea.  But  it 
did  not  presume  to  interfere  with  tho  private  righta  of  any 
of  its  citizens,  or  with  the  customary  remedies  by  whicli 
these  citizens  redressed  their  wrongs.  Nor  did  the  State,  in 
ita  rudimentar)'  form,  present  that  complex  system  of  related 
powers  with  which,  in  its  higher  development,  we  are 
&i.miliar.  There  was  then  no  distinction,  or,  at  the  most, 
only  a  faint  distinction,  between  the  legislature,  tho  judiciary, 
and  the  executive.  The  undifferentiated  body  politic 
contrived  to  perform  such  functions  as  were  needful  to  it 
So,  too,  the  clan  lived,  according  to  its  customs,  its  corporate 
life ;  and  the  first  founders  of  political  society,  when  ib 
co-existed  with  clan  society,  could  nut  have  foreseen  the 
future  of  the  association  which  they  established. 

I  have  said  that  the  State  dealt  exclusively  with  its  own 
affairs.  It  punished  tho  person  who  betrayed  its  sccrcta  to 
the  enemy  ;  or  who,  whether  in  the  field  or  by  lees  open  aid, 
took  part  against  his  country.  But  it  did  nut  interfere  in 
the  private  quarrels  of  its  citizens.  Every  man  took  wiru  of 
his  own  property  and  hia  own  household ;  and  every  hand 
guarded  its  own  bead.  If  any  injury  were  done  trt  any 
person,  be  retaliated,  or  made  reprisals,  or  otherwise  sought 
redress,  as  custom  prescribed.  The  State  cared  for  none 
of  these  things.  Yet  there  were  certain  matters  which, 
although  they  were  of  a  private  nature,  directly  affected  the 
well-being  of  the  State.  If  the  Gentile  eacra  were  not 
performed,  the  anger  of  the  offended  spirits  might  not  be 
limited  to  the  culprit,  but  might  extend  to  the  whole  com- 
munity.    The  first  interference  of  the  State  deems  to  have 
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been  directed  t<iWftrds  Oieso  rite*.  Jt  was  careful  to  monire* 
whether  candidates  foriUpffic«s,aniongQtherqua]il)caUon-i, 
had  fulfilled  their  duties  to  the  Household  and  the  Gt;Dtile 
godf^  ■;  Jtt  laid.  djowB  the  rule^  "  J^erp^ua  ffflf^,  swntoj'  ]ff  1 
did  not  pretend  to  perform  or  to  regulate  these  ceremonies.  ■ 
It  oidy  iu»ij3ted  that  tltose  pvrsops  whu&e  duty  it  ,was  to 
attend  to  them  should  perform  that  dutf.  This,  superin- 
tendence naturally  devolved  ifpgii  the  head  of  t^e  State. 
In  course  of  time,  special  officers  were  created  to  watch  over 
the  ever-increasing  ritta,  and  a  lai^*  body  of  ecijlesiastical 
law  was  gradually  formed.  So,  too,  ■vyhen  any  new  wprship 
was  introduced,  or  vrhen  any  sorcerer  or  magician,  practiced  |- 
his  mysterious  arts,  the  whole  force  of  the  comniijnity  was 
dinictod  to  ceprcss  the  coiiiiiion  enemy,  and  t|i^  Stat«  did 
not' ;  hesitate  to  repel  a  danger  that  seemed  to  tlireaten  as 
well  itself  as  all  its  subjects. 


tHitSUto       S  2.  It  woi^,  of  course,  h^ye  been  fl.n  easy  task  to  prove 
^^r^   that  the  State  was  intere^tecLin.^e  , quiet.  an<^  the  good 

aupuu*.  orj(>p  of  its  citizens.  But  in  its  earlier  days  the  State  had  no 
thought  of  such  refinements.  It  aocej)ted  the  facts  aa  they 
e^isted^  Even  if  it  had  the  desirp,  it  certainly  bad  not  tha 
pp^f  p&  icpdertalce  the ,  d^t;ie^  of  poIjC|9  or  ( the  .genertl 
ftdministcation  of  justice.  Neither  its  resources  nor  ita, 
nrgaoiz^tip^  were  adapted  for  ,sny  such  purposa.  Yet  no 
State  could  be  insensible  tq  th^  «dvantagea  of  what  we  call 
p)od  government,  or  to  the  eyflB,whiph,eyenJiT  the  most 
fjtvourable  circumatances,  flio  blpod-feud  and  self-iedretw 
imply.  Nor,  qh  the  other  hand*  are  niensluiy  to ^|)prcciate 
tjie  benefits  of  a  just  and  firm  syatein  o(!;l»w.  ,|  But  archaic 
men  knew  nothing  of  the  great^t-happiness  principle  i  >i><L 
if  they  had  known  it,  they  would  not  have  accepted  it     As 
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tho  full-grown  8tate  is  scarcely  reoognizalilcj  in  ita 
rudimentar)'  form,  so  the  historj'  of  the  growth  of  law 
discloses  an  embryonic  condition  entirely  unlike  that  to 
which  wu  are  accimtoiiiorL 

Our  be«t  starting  point  Is,  I  tiiink,  that  'lescription  of  the 
present  Kii-ghiz  which  I  have  already  cited.  We  are  told 
thai  tJie  Kirghiz  have  no  ceotr&l  government ;  that,  in  their 
quarrels,  their  Ehh'i-s  have  some  sort  of  authority  ;  that 
it  rests  entirely  with  the  parties  themselves  whether  they 
will  be  hound  by  the  opinion  of  tht:  HMei-s,  since  tliore  ih 
no  nicaris  of  enforcing  it ;  and  that,  somehow,  these  opinions 
arc  seMciii  resisted,  and  that  serioas  ditficulties  rarely  arise. 
Tins  dt-seription,  which  relates  to  a  rude  noii-Arj'an  race  of 
the  prif«ent  day,  may  well  have  been  true  of  our  archaic 
fatViL'i-s.  Out  of  some  such  condition  of  society  as  that 
which' still  prevails  in  the  countiies  which  were  the 
cmdie  of  our  )"aco,  our  great  system  of  law  originally 
sprung.  Tiie  earliest  juritUcal  record  represenU*  a  dispute 
hetwt^u  two  men  nn  a  question  of*  faet,  anil  the  issue 
coming  on  for  trial  before  the  Elders  in  the  presence  of 
the  assembled  people.  Two  men,  the  poet  tells,  were 
disputing  respecting  tlie  blood-money  of  a  man  who  had 
been  slain ;  the  one  alleged  that  he  had  paid  it,  and  the 
oth«r  altogether  denied  its  receipt.  In  tlu;  olde-st  legal 
formula,  the  'LajU  Aeth  Saa'amenti'  of  the  Roman  law,  all 
tjje  proceed! ngst  caivfully  siniulato  tlie  casual  inU-rference 
of  some  third  party  in  a  diitpute  on  a  quc^>tion  of  o\vner3hip. 
Of  our  own  early  law,  I  will  only  observe  that  it  is  full  of 
oonirii'anc^  foV  getting  the  parties  to  accept,  an  it  were,  ita 
jurIs<'Uctioh/^  It  seems  to  have  felt  that,  if  it  had  the 
opportunity,  it  douM  speak  as  one  having  authority ;  V^ut 

.-  the  consent  of  both 


oSporluhitlj'  could  only  be  given  ly 
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purtif'3^  U>i it«  inter fifraaob.  %i^ a  .phsiBiOKi  ro£lmedi  to-pIeMb 
tibe)CQUi:t^bail,no  aubltorUy  to  try  hiuiiii  and  a  fieyere.iCKMI^ 
of  trofttiuenU  which<  . aub»uq\ii^atrly  A)eg90ocMefin.HlW><^Pr 
horrible  turiur^^  was  kuhhI  to  Kitart„ihe  r^uiled  oooacsta 
It  WBn  not  untiil  a  very  latti  perwil  llmt  t)m  Iv^UUuv; 
vcnbined  to  conitmc  ptni^itcnt  eilonce  mtq  &  pleaotnoi^ 
^ilty.  H  is,  I  t.hink;igBnenLUy  AiliiuUal  tb&i  jurisdiction 
w^Att  ori^iimlly  fbuudwl  in  coiucut,  lu  Uus  Houi^ic 
precedent,  the  Bld«n,  like  tho  iCit^hitpld  ^lau,  appi^- 14 
]|«.ve''8apilB  sott  of  authority,  Every  oLwu^  tlQO,  onjl  evif9 
ewerjf  Hbusehcid  had  a  tribunal  of  it»  o\m.  It-i^  qqI 
imf«adanablo  to  suppose  Uut  a  «iuiilar  rudiajq^tM)'. 
aathurity,  uiulefiued  perha|t^.  awl  Hfiuctiun«td  by  ciuMjui 
and^  public  I (^dnion  rathei*  Uian-'by  ..-any  Wg*!  .Cii^n:^ 
existed  in  the  sociwty  which  w«  call  a  Siate.  .  tSumoUiiu^ 
more  tJmn  a  metaphor  was  intruded  when;  thA  kjiig  wa^ 
oaliud  thu  Father  vt  hin  people..  JBut  whether  as-liavu^  a 
Miit^  right,'  or  wiketheria^  being, l  the, iiftMt:  inflmuitia] 
person  in  the  cobiinunity,  the  ar<>ltmtioii  «f  the  kiag* 
or  other  FUrat  was  often  invoked  or  accepted.  ,\% 
iu  at  tikis  {loint  that  tlie  oaj'Ue»t  Kpproaeh  to  a  sanction  i» 
found.  A  sum  i»  staked  to  ahi^U  thu  ded^ioiL  In.  th^ 
UoDieric  precedent,  two  uleuW  of  (it>ld  lie  in  tiiv  vmhy 
"  to  i  give  to  Mm  whoaoi  should  ti{H.^k  ju^tico  luvmt 
rightoDUsIy  "i  Those  wOrdM  may  refer  eitJber  to  ihtt-  litiganW' 
or  the  judges.  To  speak  ju-stico  may  utoau  eiUwieto  plead  a 
caiLsu  iW  t(»  I  pronouncti  a  jud^imeat.  I  tiJjserre  thai  Mf. 
Qcotei&lopta  the  former  anfl  Sir  Hoory  Maine  theilatUr 
'^i&Wy  in  eadl  oaaa  '  witJtout  ivmadci  :  iFm<  <  my.-  pw^  >  )2 
hositat«  to  accept  a  meaning  which  imjDliw  ituch  a-i^iiigalar 
oompetiti\-e  eKftinlnation  in  judical  ;aUlity :  ati  that  vrhidi 
ossigtib  the  two  talra(»  tc  thaiuoeb  popular  judge  i.aiui  tfaij 
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more  i9(V<  aia  th^"qu«sticRi  tnusod — that  of  paym«nfr  or  non- 
pxymenfe-^H  n<.ibte«liiit«  b^  the' dUpUy«fmudi  ingenuity.' 
T ht}  mAr,'ntttide  df  thv  sum,  too,  utbii  when  allowunce  has 
T)0^n  mh"^  ii*r  tlh*  eitftggertition'or  pot-ti-y.  scflrriR  to  suggest 
thAtUn'oft,  ot* 'at' le&st  that  it  hioludcd,  dio  tlood-monby 
fWr'si^mei«irsou  of  rank;  i^ther  thxa  that  it  was  afeofor 
jtidicia.1  (>(^vice&'  luibo  account  whicib  Gaiua  gives  of  the 
'  Hiit'^yait^ntivAi,'  a'siini,  A}th<mgh  of  a  much  nrnt-a  reasonablo 
Ai)i(>ttnt  ihafn  two  tabntjj  of  gold,  is  titak^  by  uach  parcy « 
The  sncMssfnl'  poit}-  toco^oi-s  hu  ixtoney';  tbe  deposit  o£ 
She*  ofisU^cssfill  paity 'gods  to  the  State.'  The  «ta,ke  variod 
accwding  to  thft  value  of  Uie  matt«r<m  dUp\it€'.  There  in 
110  positive  inronimtiuu  as  to  tlie  ohjt'ct  of  tliiu  »lak<N  Sir 
Heai*y  Maine*  sugji^cats  tliat  it  waa  an  (fiqxdicnt  toi  gaini 
by  -ihe  h^lp  of  A'  but,  time  for'angiy  passions  to  booome 
cool.  To  me  it  swtiis  that  the  stake  was  intoiutod  ttj  lie  a 
secarrty  that  the  partit«  would  a.biiio  liy  thy  dud^iuii  6*'  tliMS 
tribunal.  '  Ih  either  case,  it  is  not  di'fticult  t*  underetand 
hovl  the '  'dL''p>sit  cuidvl  tierve  en  a  check  upon  unjnttt 
litigation,  and  still  k*^  dilHcult  to  recognize  in  it  tbo 
old&"it  fonu  of  tli«  fees  of  court.  But  whAtevor  uiay  havu 
btioii'itft  offigrn;  nuiiiert«9.  advanta^r^M  followed  from  iti 
Tho  partifs  fitaywl  their  haudR.  They  giava  a  inateriU 
gHamiiteo  fed-  their  i-ea<linem  to  accept  the  decision  of  tlic 
arbitrabur,  and  bo  aocfuiesee  in  that  decision.  The  Arbitrator 
was  enabled  b)  prooeedi.stonce  with  his  office,  and  to- {pre 
directiotis  for  the  imraediate  cui^tody  of  the  object  in 
diiipute.  <  The  sum  depfmlted  wa.s  al.ao  a  guarantee*  that  the 
Ui4)Ut(!  was  neither  frivolous  nor  voxatiouii.    It  was  available 

vittief  for  coHto,  or  for  the  romtmomtion  of  the  Judges  or  for 
•thte'berieflt  of  tlie  Statu  whose  officer  had  use*!  it*  intluuuce 

to-  detennino  tl\e  c^ntixiversy.     There  way  a  tradition  at 


mCS  ^  >«tiu|i«<AB^HIk.  of  Bui,'' P'^ff- 


Tba6cat« 
pant* 


436  THE  RISE  OF  CIVIL  JtJEISDICrnON. 

\tk  .*.■  HIA.VUH  WJlAJliWH  HTAPf  SHT 

Rome  that  originally  sncli  inont^)^  wi^iv  applioil  to  i   ' 

piirp(K0-4,  Riid  lliftt  liie  first  arliitrators  weiv  tW  T' 

If'this  tttiattib-iiW^r^  ■Me.'-'trwlJiil^'  'poiVt'  ti'  th'*.  ■ 

thb  original '  (irbitPflW,  anrt  to  tht-  tml.  m  y 

posS  to  ih(i  6ffici-r  whb  succeeJett  t-i  tlm  rt-ligii'n-.  i 

of  royalty.  '  Btit  a  vllffui-fintialion  niiwt  liavt-  ('tunm 

ail  early  p^t^od.  "tfertaiiirj^l'thij'dcpoiU  In  LI.l^  '  /..  , 

SacM^'fliH '  ^ont  to  flie"  ti^-asiir)- ;'  anJ,  -" 

tiiiic'oniic  TWcIVc-'fableftl  a  lii'wii^ctt  font.  , 

that  Mtlo^'wai'aaiiptea;'  This'  ^m  w^i  m^d  'ih'  all' cm 

aMiitig  6it''ife6wrgatrons/luiA  in  effect  i.-Tuli  i..!  ili-'  <!ij  <-ii- 

ax-aiTaKle  For 'the  phyment  of  costs.'    li.\copt  .so  far  rs  I 

have  thii'-t'staletl,  court  fees'  an fl  cAsts  Ao  tiot  seem  to1ila\'« 

bceh  knowh^'  th4i  Uomati'  law.    fa  iiieiJIeviil  liiU^;"4>efc' 

the  «bntpl1ct«  ^tltc^tion  mF  tli-;  Sta^o;  tihiV  ad  ministration 

jiwHcii* 'wa.^  I'o^ivlecl  as  a  lucmtiv'ii  iiicMenrof  ('; 

The  r.oW|'s  Court  was  not  unnatm'rt.lViiiiA(le  at  ti;   . 

sipporthuf.  abd  then  'i>tofitabTc'. '  W^Wi  It^'ideVcitppmcAi  il* 

thG  "SUtoJ  court  fy^a,  altho^igh  itie'y  Were  'riofaboV.  .' 

longer 'foWnwl  jihrt  of' jiiili'cial 'roninn('iTilT'i>h'.'    Tt  is    iioc-- ' 

worthy  that  in'the'English  .sj-Rtom  w^siUconie  by  statute,  ana 

nbtbytyiiiWdnlait'.    T^i^Wps  Ut' /oasoW  -itai  that;  in'l^^^ 

RtMuan  la-w.  tosbt  Wei^ hot piiiiras'  MVcTi.'biit  Wei^  '.■  ' 

in  the  or(ltn!aiy  form  '  of  artft^n  'jJiV)vid(jd' by  the  ..luiuni 

fctipnlittibHsMhat  fe.  te'  kubsUn'w,'  byihe'Wi^feii—o^'ttft' 

mbaerti  ftri^  th^  krthaSc'te^riii'<^^'<''f''i^W''is"''fe^ 

ni.i^vfefeibft'litWfe'rf^iJ^c'of'the  S  ::i.       T     , 
ajifwani'tbpetfbi*m  itri'^rfaWral  functions  in  cij  I 

righfe;  in  *purilitWng  ariii  'reprki^tfag  <^im6,"(ti  .-- 
ettnry  iriari -his^  b-«-fi,  WAd  Eri  ii'!d<ialinj;' vilh  tltfen-'' 
peaceful  men  may  liro  undisturbed.     No  such  aspect  of  ibe 
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ftmc6ons.pi  the'Statejpresented.itsplf  jEp,j;.l«f  ^pjjiaic  ii^^j^ 
He  did  not-coniuder  that,  the  S^te  yrpifi  con^rn^  i^  deal^^ 
Willi"  casus  of  yioIv»,6u  or  yf  fraud.  ThcJ^,  ,weTO,,'Hi^ttu^. 
not  uf  public  liiit  of  lp.div;i(],ual  concern,  ,(>r  at^ipost  pcyuijryji(, 
till  ;:ii  ri  n  ru-r  iif  the  kia.  ^  Rut^he  og;uli|  ui^ers^yitl  tljafi', 
tht;  State,  i£  its  tpejdiation  wei^,iuyi((:<l.  shoul^  ^i^r^o^i^. 
influfticu  to  protect  a  person  wfco  had  got  into  troublie,  yj;,^ 
ratht^v  Ux  tuiti^te  \iiH  pifulshmvQt.  il^  mau,>y'^o  l^d  cof^^, 
mitt<^.,what,  we,  shqdd^  ci^l  {^,  prime  ,thur^b}- fpi;^^i^d  ^| 
property,  Q^  jiis  Iflerty,  (ff  even  ^lis  life,  to  the  partij'  w'h^is^; 
he  had  wTongcd.  It  wa^  nnifh  jf  tl^e  Statt^  coujJ  vffvcl  a 
recqacilption  ;  ^and  pei^uad|e  ,the  u^iy^dumu  ,t|Cf  fuji;^^  hu^j 

'■^^^f  ,*'!*"''^k  ^.^^y.  ■^'^^  "}ju»)nftbltj  aatiefac^iftn.  Ip  ,^i 
c^Lse  of  b|oo(^  revcn^p,  fo^^.esapiple,.|t.,Wfis,tJbe  rocogiiizcj. 
dutji'  pf  the  nf^xt  of,  kin  tok^lthq  hofnicid^.  or  somu,qt'| 
lu^  cl^.|  "^lis,  yengvaii^i;,  luf^dit.  ho\yeycr,.,)l>e,cauJMi;tt^ 

menlioa  |both  of  the  ili^ty  ,  of  ;Vengefl.nc^  and  o)f.,tbq, 
customary  jaccept^ce .  pf^  ^  the  c9inpen^t^oti.  ,  Sut  it ,  al^ 
shows  ^ha|t  th^  ,ay(>nge^  9^ , )?'?9^.  ^*^  'W'*^'^  ^fi  Woj^W^W/ 

f avyuif  of  Ids  accuptaace  of  a  PfPIwr  poinproniLie  ;  but  if, ,  bg  | 

rtfiised,  hi^  refusal, , ,conld  y,i^-^  b^ ,  re^^'a^lcd  ;aij,,t)»e  b»TsI?„ 
.■x.,iri...  of,  aq!ynd^pbjte<f  rig^,|,.Th^^?*  th^„g-?8iti9R  fif;^^^ 
arcliaic    State   was  not  that  ai   a    modem    govenm^u^. 
(iealing   with   it«  subject**,   but  that  of  a  friendly  nation 
intej-pwin^'^   i^ta   ^yod.^^f3^CG|^  Jff^ivi^^fia    ^vra  ,\>id\\epiya^ 
Whpn  one  ci^izOT^tiad,injij]^(|.(ti^ot,h^ 

in  ccrjUiiy^cireui|iatanc;cs^re(^^^  OT,?^,, 

next  of  kin,  to  obtain, redry^  by  nujkin^, reprises.  or,to,ta,kft,i 

■MlJltiiooqwi  ilynwuH    .b'iJipj.^il'UU  o'/ii  itMl  n&ui  ll/t-**' 
*  Ix.,  6SS-«S6. 


«S  THE  RISE  OF  CIVIL  JtTBISDICTlblf. 

buppoi;t^,,po(^.P3|3r,ft.y,)pul{\ic,i>^|inion  but  hy,i'^e  active 
assLHUnce  ofl\i$  cjafajootji^^j  .Jjt.  ^a^^npt  the  bosinesa  of"  any 
third,  party  tpi  ii^t^rf^^  iri  the  dispute.  But  b^'tKe^Gsp- 
ventioo  9I  «oniMion  fril^cn<ls  .amends  might.lic  offci^  apa 
aacoyifi^  and , ,  i^ej  c^i^Arri;'!  might  be  composed!'  tii  the 
.fltepjjatip  ;V.-pfl(Js.,pt^^fje,,,t)14  J^nglish  m^^  ^t 

eithfsr  "JLfuy  ,9ff,  tV  ^pear  pr  beir  it,"  llie  St^t*  .^yJ^ 
phiefpr|«tf)qr,9fE(.T^pct^i  t^  part  of  oomTiion  friend.  "Itof 
i)f^^'»ity^acf:eptc(I  ^hc^ facts  afl  it  ^unduem.  It  Veco^ized 
tiie.,  existence  of  ithe  custom  of  se^f-redress  as  otl-i  aihI 
t^troiigcr  tliftiL  its  pwn  power.  It  had  to  depend  lor  succt-sj 
l^pt  upot>  fpfwv  IjfVt  iijpn  infhi^nce.     In  orcler  to  indncta  tlie 

.:injur*yj,,parjiy  to  accpyt  medjation,  the.  iemi^  oiffei-ect  tA  hito 
ntu(it.!V,^ei^;ly.^  S99'^  ^  ppfj^  ^^^^^^^^^  might'r- 
esiwct  to  oblaiii  bv  hi.-j  o^l^■n  hand  or  W  ihe  >  f 

^s,  fi:i«;aiii^s.    It  was  not  vmt't  .^h*"  Statt-  was  1  1 

vi^wafr^rnaturity.  MQ^l  itfijpol^tic^]  ni_  ■.■.-  v.i  t.  1  .  !  ; -'., 
until  the  tueat^^  of  at  once  exerting  in  any  given  Jirectiun 
tlie  whuk-  publip  £orce  wore  perfi-'ctej,  and  until  Imi_'  ^  ' '  "*^ 

,pt  dpPerenQt'  liaj, rnvului>'4  pbe'lioncc  to  it.^  cnmman'i  1  -t 
a.- s*«jpnd:JDati^rc, ,  that  ^t  wp  iti;iI>I.'i1  t>-  li^iiiii  r\.'lii[nre 
authority  I ,  both  )^  *?ttin^  ^  jud  a  jetaJi  Jard  of  duty,  and  in 
deteru.u>in«,^,  ^^^i^,,p5  .(^^i^te^'a^  fi^vln^^efle;j£  ^  \L 

d«ci«ons.  ,„:,   „„,.  ,,,,,^„.,   ,„,,   ,.;,,_.       ,_^ 
JqJ?t.,!«ri(ft,fiyiJen^l^it|i9.f[9licy,oC  thfc  Rtatji,  tn  check, Ujt* 
iWpp*lyi^"*nvl3  W^cli  wnlinually  dupriVn;*!  itof  Iht^wn'icrs 

^ofits  most  active  ajicl  WArlike  citizens.  Th*i metliCM,!  !•<  wl.T.h 
it.AOU^t  tp.atta^^l^s  ol^eyt  .^'^.^J'  uiakJng'theb- 

/fifOoti^JoriJ^j^^^wr.^A  ]„... ,,  i,,i  I., 

.  tlcteruiiiic  |lu:  auiount,  payable  by  the  oflendur  for  t-Vcrj' 

I  imjn^'i  t(^  iif^  limb,  or  rupytadoit .  It  is  a  cunspicuoua  iriark 
of  the  comparatively  early  matunty  or  tlie  Koman  StJate, 
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''.■■n'<i-i.-A:r\-'    d  /r.  w.i  rj,,.,    ,|,,  , ^ 

tliat  Iherp  ia  in  Roman  law  no  trace,  or  at  most  the  faintest 

tracij;  oif  this  8i4e™-'"i'it"i±i  the.  t^ib!)mii  pL'trpIiiJ*.  gnd 


flJao  .ainung  the  Kelts,  the  le^i rig  of  tile  tvcr-gcH,  wr  the 

^t-^tjiai  ift'tte  m«^'i>incft^/6i-iAba'lh4'  lilfgtefet"iHirtibh 

o? "their  law.    Tlir  '  /.,  .,r,  /iin'takViim '  feWftill  ^  tAcitiort 

Jiiinute  nrovisioiw  on  tiie  suhieitV  "They*  doiiUin  mbbtatt 

rlaritfti  of  the  (Wiagt«.pft\'alile  a<;Coi'«iihg' to  the  tank  of  ^thft 

^ofi^wd^  for.every  kind  (^  mjurj^'dbne  to  e^r^ jjjirt  6f''thfc 

|i«>iiv,  .'J.^,**,  JtKe'repuiAtion,''  Or'^o  th'e'lfoii^e'hdld,  off' pe^ttnk 

(Of  eyerjy  degree.    rl»ey'gi.ye  directtdnS'to  iii^it  pt't^bns  Ihb 

inpncj-  sl^all  ho  paid,  in  w-hat  shares,  ah/l  ilcc<irding  t<>  whftt 

OTfJerpf  sue       i -n     'liiey  pr^viSey  <^ith  eijtiAl'karerAa'to 

the  parties, upon  wlionj  ttio  hurttieW  Wto' fall.' TWeV  rrfjjulatfe 

tt^  uiodcs  of  pmrjf  \^y  wIiicK  ttie 'lacK  of  the  'offCne<j"is 

ftstabii^hed  or  ia  riifiik-d.    "But  H"' fhia  'guilty' 'peMo'n'  be 

,a9cert!ui,...|.  ani 'i!f  tW  proper  VeS^^el^  D6"Wtft  Tjiwia'.ithe 

Ktat*  does  not  fnriher  intemi-e. ' 'It 'd<Jfes'not  talce' 'upon 

iUclf  tjie  duty  of  ptinishnicnl'. '  'It  niMiy-  IcaVCstheirtH'nder 

),  tijie  mercy  ot  the  injure  1  party ;  cMl  att  th6  1tio«ti,a11bWs 

le  poTLi  U)  In-  n:cii\i>reil'afl  Ari'or'Hnary'dhHtl"'"!     '■'■  "  ■•I'i 

vi/e  are  not  witlioufl  ihtoiTuatibn  aa'tbthc  sUridfa-i^iVhroh 

the  a;rcha)C  le^sktor  applied  as  tHe  hiua/iure  of  damages. 

"*''  was  n^t  the  ani,buni  of  inl^rv  t>i^t"  wiis  sila^iiledi  liittdh 

88  tlie'  amount'  ]ikely''io'"pre^Gnt'  "ifife'ToJrttrtienie' of  the 

jfTepcv-    It   was  simply  the  lowest  sum   that,  itjHtrti'  the 


,  the  »lftlii  their  election  Wiween  'tliinr  cilStcrtttarf  ViWtfMilce 


,juul^  a  .wer'^14  flxijrl  by'  law  aiid 'i^overaVle  Wfote  «lte 
JnubuJ'trihmial!;.'  ■tfe'^y9'^S£lh^^"fi!iy*  a' tfigK"ttHiJ*!' hi 

I' 


ijnjDUC  innuiiaia.     jie  iwys  urnt*  ne  nxes  a  nign  pnce- in 
OTder 'to  iiduce '  plainti^s  '^^ YcA-egA*'  d^W  ri^hf  oT'fWW. 


t  0/  ^^     "  *'*""'^V"  voL  L,  p.  89. 
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'tlie  paefeage  Refems'  to  imply'  tftat'tf  ^o  cM^  rtrrf  KSAg 
-^'feifoM  '^»Ii<fiy  have'  abolish<^d  the  sy^Wii  '6f '  wtribii«oty 
■'■WAiTettce.    Absurd  as  such  Icgislatinriiltyw- fit*n)S,'H''w»<'lm- 

"aiiibtediy  agrtaK  ^aintlikl  ttieiiijhdatd  b^tslfateirt  ibabbttiit 
^'th«r  VOTgeaiiee  to  Ulfe;  ^'*Airtit  1»*gk!''t>rixrfi  IMt^wct 
'*  'l^'de  1  tri'  ritw^t  a  tohij^eiijiatioii  ra.sUft<1  'of  bldol  awl  ti>  a*few 
"^e'adioant  of  comi>ensalion  to  ■  be' ascejiainwl  by  law;  aiid 
^'^nbt'Trft  to  thelieateil  p&ssldns  of  the  pffrtJea  inWrtM**"' 
'  rha\-e  taken  the  wer-pieltl  niVkt  exauiplc, at  ftiwe-  Iht'iitAc-t 
Ini-Jiortant  and  tlift  inbst  rtli'Iking.  cff'  tlfiff  re^tiktivu  aetibn 
'"bf  tho  State.  But  th^wer-geld  is  bnjy'a  **ingle  ka/w  via 
"'^niTal  principle.     AS  "the  Stat«  totei-Ei'red  by'lirty'of 

'Kr1>llnitiort  in  all  casea  of  iiisputerl  rights,  so  ifrimtfeHin-d 

■ '  Vy  way  of  ^eg^ilation  in  all  caaea  of  reniediii,  or,  ai^  th«y  are 
^"sdilrtipttrrteii'fcAlk'd,  rights  arising"  ri  (MSiHol  Thiu)  in-  Rowan 
'■iaw,^baife;48'riiav^"iflud;th6'wer-i;rtld  bad  lUrt^  diaajv- 
"'j)okrt*ni  there  ai^  nTanVe'xaniplos  of  btdf-i'wlrewsi  '  If  a  wrii 

"Lad  austiuned  Irom  auuthcr  any  ^riouspbr^onal  injury,  lie 
^-^'ila^  (>nttt1«(l  to  dr.friafi'dan'^f'  foi^atif  cyei'ftfid'Wiootb  fiir  m 

'tootli.  I'l^&vc  aliSiadybteerred*  thaO  thblm>n^t'ag|iat« 
\di«i  iW^bi'soh  towli(5m  thf  dntVofoxftcting  thfeWngewce 
'-^"Jtrtaincd.  If  a  man  owed  anothtJr  man  tnoncy,  *ho 
'''UliiiT'laid'hanas  titi' him.  ami  ttrav  hifai  ibtd  41isiinm 
"''^risoii' ''  Tf  a'mWi  tt6fc  p6sst*nori of  lffic*h<<r'flf  jmipti-tyj  tin- 
'"'^it^injltf^-tt'txpi'IIid  fhe  trespAasep  Mm  thclnnd;  ortpck 
'  'frcro  him  th6  gibo^,  with 'or^ithoot  vitlKiu-et  Bfe'theaiR- 
"''^f^^'W.  '"t^'«fefteJ)i'<cs9«'A  he  ^dtedtihe  gocxfa. 'of  the 
*''  bftthdci^-  hy  ^ay  Ci/  r<-pk4«iK  If  fe  ina**^*'cry  fom#d  dUidiDg 
'"''li^other'ftgoddSfttWij^Tit;©*-  if  being'so  found  in:t^>day 
tith^  he  defdidcd  hhrii^If  With  a  Hvmi^;  tlto^wm^itifiiFht 
m{3  ViiiiL-;''L''Ui^'*''  »J"E"K^i  "J  ,?notrt  on  ob  Miioi.  ti  1 

:t  <i  I  '  tlikt  itatc.     ".  RepreBuliis  locuin  nStk.t»me  n^-  ■  ■   ■ 


(Mo 


I  Sir 
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THE  J^^T^  fi3^f^y^,S]^^'^^  Xtft^IEDIKS.        ^,,^1 
yfUppfiUJterf  f^t  t^cy  ,\yepq^n(ftflqtl^i;^  nifty's  UuU?«,  li«  wUijlit 

T«ui.tJ)<T*  fpunj  thu  ,stcj(un  goodfl, he  ,mig)it,pr^ef(l||a:^,if 

i^ithe  ixijuix-il  Um^In^hU  or  Uotwt-,lfatlv;r,,  ,Of^.UiiL|y,  l^wu^ver, 
n  (lb*. law  wjKt'*«*l*?\l  ill  tw^UtWJt)hJ}i;,',,ut'  Jt;aat  ati.uu.^|l.tt;}:TV^,tivt} 
ji  frw  .thvsti  .ttXtrumtiTightts  a.  A»t*?*    9^  pe.cuijuavy .  opm- 
I  muiaXiuHi;  aiitl  i)ui,tn{3««mx  of j^au^ges  ^^^^;^^,.9^ 
l'o£:  bite  :W«rrgckl,,  the  ,«tMv  ttf  miiul  of  tbc,  iiyw^d  party, 
•iiwbon  Uis  digli^:  o£itH'lfrrc4U>us;,^ef;ruv'4-:  ,iJoth  in  its  arbi- 
it«Amtli>njlioH'(!ver,and  .io.il^^i^JB^Mu^,  tJiiM  UitLii  i  ti     of 
;thS  I^tate,|ji4  riiave^alrfl*dy,,sfti4f.;?f<18,^'olwo^i;y.  .;,.-No 
(I rfKisoU  was  «nUUe<l  t(7i  call. upoutbx^, State  or  iu  officers  so 
MifUviatfirfdrtL    J^o  piinu>n  , >v'a^  .(^Dipeltt^l  toj^uLuiiit.  tip.  iliti 
StRto'flM  tlecihiwn.     ThM,  flepUip^  i  ^|tipv^(l^|  fya:  .j^  eflpct 
ofAipuu    Ui«    def^reDCii]  wijUi ,  wbii^h  ,  lllfi.  4^ifiiyn  '  ^«i^    the 
s'lAriliiiiuvI  *'6«  n.'jjm-iWI^  .  Xli*f.St«ti;,i.'j(dji'ftVVW;ed  to  promote 
Oi!a   rMy>iK:itiatk>ii,   but  it^  |>o.V'«r,i>vf^  ,Uit^d  i^   making 
atan^Mcht^  of  iott^,p9trt^r,tmi,P^9T  ."ffiu^^'iyfi^iM*^    f^'*^ 
aifbthrr  pnr^y  iwaa.at  iliWrty  to^<;t;*;p|t,pi^.,t()  Jteje^t-.jj'fhe 
jIi'prntDii  ttgijrwvedJittU  ii|s  H<flMUtti(^ii,:i  W  ^^Wflfp.f^h^iC'^cn- 
OT'.fpensat^onp  or  to-pui-iriUtt,  th^Jufifilv  M  h-c  ^pse,,t|i^,,l^ter 
tiirftttoruA4,Lv«, liditli^liitt  c>¥)cruigQ-,hifc.i9f<^ou,VM'(l  nghf-^iSiiijiU he 
jjiiataaacotigullt^  of  «a^AJijei)ce  agiuuit,th<}  jr^^e^iledUiuig  to 

iiMiHO  airaiigfeiitwUfiUaJ^aiitHi/iV  >i'fl^,s1fili-,i3V»»^bJ,t?j  ?Vl^,,tho 

State,  if  it  could  do  no  more,  to  reguiat«  the  ppnditions  of  the 

t(uvle|idii '-  It-might  irLi[uiru  uutioB  of  thu  intpn^iiiU.  alt^urk  to  be 

:'"'gSvlttJ;"-'lt  rtiighf  direct  that  hii*«ilitifs  !«hutildi  WsiMpcndcd 

danng  certain  ^-a^oijjti.'    ,ltJ'„li'')t;),ttJ[a^%K/  j  ii  ''in  pUeo'  Tram 


-K^i'iTiuauaB offiviVU.,JD|aa|aq^ip|i,  a,, f 


being  made  the  Isctmes  of  ftttifb.    il^  iiuf^hi.  cvfin  appoifit,  ft 
tiioo  antl  place  and  wunpuus,  lU.  and  witb  wJiivh,  iiiuliT  th^ 
stipcrintcarieneo  of  ita  own  4fiiiiei'H,„the>  pm-Uu«;  ^UiouUi  Sgiii 
ovti  tli«ir  i)ittUTel  tc^  Uie  tm<J.    Wlien  wi»e  Mxl^y;  jvftK  Agy 
Aho  J^iusiicc^  of  the  Kin^ViJoncI)  were,, by  a<lan'  io^ig  dUu8&<:^i 
rAquirvd  to  pre^^iilo  offiiiially  nptjn  an  appeal  o£  itiiuf  lor  ^t  f 
duul  liotwnin  two  eliaiiipiuiisano^il  witb  »tA,vwft  tliu  pufjlicJ 
snonUity  of  tluj  day  was  ftjiuckeij,  ajiij.  Parliainept  hasf^uef) 
to   rupi'iil  a-  rulewhioh   *ocuft-y  Iwl  ti!utj(ruw».;-  V^t  ^1^, 
judkial  combat^  and  the  ,auiAei'oi^,  r&strictic^  ^  to  tn>j<^ 
plftctj  and    circiini.Htaiiee    undei'  whic]i  ,«    f^^d  iK^ighi 
pursued,  wert-  in  tht'ir  day  notable  advances  in  the  hiatoiy 
of  law.     Thus  a  wrong  flo»e  wfts  ori^^inaJlj  resented  l^r^c 
injurt-d  pai'ty.  without  limit  and  jifrithojj^t  iiestw^^to 
full  e.Nfccnt  Qf  hiH  pqw^r.aud  ofhiaangozf-    Tl^Q^dCt>of  hj^j 
wsentuient  extended  L»oth  to  the  ,v;roagdoer  IjimscJ^  a:^^^  to 
his  kindvdd.  ■   A*,  an  »ar!y  pcritxl  limiting  ciwtouia  were 
introdu'jeil.     Fustit  was  h«jld  that  the  putii^luiiuut  ,«|Ughj' 
to  frqiial  but  Ji<A  to  exceed itha  otfoitf^.-   Secoml  ,it  was  he^l 
tliat  a  pecuaiary  Hati.s£aicUon  might,  aud  ought  ,to  1^  .^cepled 
in    full    8atififai>tini>  , for,,  the    damage.      Thus.  both,  th^ 
LfJt'Udiovin  Hud'iliM  iwtic-rgujsdi  weni  reatrictiivfj  aud  ^f^' 
TindieUva  proceedings.     Whp-u  theStote  waa,^tab]i3^ed,it 
inteqxxHHt  tu  mitigate  itlw;  qjuai^'eb  of  \in  citizcm.  U>  uidof^ 
tliem  io  ac-mpt  compt^n»ati(>p  and  to.  radiate,  if  .  it  couh^ 
uot  pLvveut,  their  vii^leuue.     Bat  it  rented,  with. the  pajrti^l 
themi*eh-ea  toaccepfc  or  to  refiwa  thii^ interference.,,  £^v^i?,jf 
ii\vy  did  ncxrcpt  it,  tiiey  were  entitled*  at  «iiy  tini]e,  befpi;^j 
tliQ-coDcluaiuii  oJE  t^Kt»,  pnxi^esUng^,  to:|wi^))di:a>^-  ^ici^  ^vV 
lubstoni  ardiu  have  )\'iiH>ui«Mi^iUM).fin<4.M-)Alivinea^l..S>f_Uy? 
sword.  I  GnaduaUy;  howflvov,  the  ,pow6r  of  U^b  Stott  i««a»fi? 
*st«hlished.,/ Th«  ,M«od-feud,*6.1  ehall  presei(^I>(*jiif>%,i^ 

■    ||  ■■■■  ■■'     r\    I-    f  ■    ')     .      ri        .-,-.  .cii-  ■^ 
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Hi^ilMto  Ifhc  gijilty"ifttlmdttal;anfhl  hw  kin;  unkaB  they 
cTiose  ftcti'voly  in  iiiietforfi,  W<nv  «KuTriij>t.Ml.  Dis6be<Uunoe  to 
the  law- -nrfts  flecmcd  to  be  an'6tKmeo  agaiiu^tthe  King,  "i^he 
Ipwcewsof  tbte*Oilrt-ttTi!^wt(li;reileffecWal/  Ibonlc-rs limine 
<ktniiJrtb6if5';  SfelPrftdreasf  wafeTig^roDslT  linrited,  not  fmly  in 
r3ifent,'but  in  liftie'  i>Iaw  and  circoinj*an<:ev  Atlengtii  the 
jMiiHy  wrbngerf  wAh  forbiiWen  tn  do  uwrv  than  to  comjjliiin. 
Tb'  tSikfe  *'lh*"  feV'  into  A'  tnatt'w  <wrt  hanlfU '  becaino  a 
*wfidti/offfititfft','ftTifdin't^  g*wvprk*nd.<  of  damstho  damage 
dtiftc  f6  the  IriaiS-iOAal  wb.*;  rtiwtgftd  m>tb«ioflbnOft'««nH«ilUKl 

agalrist  tht* WnajeAtyof  the  St*rt*.   "•Uii-oiu  .i- >    '.-t [,j 

-(TftwrJ  tiit  ni  ^-rwia/Jm  fit.lA4<m  vaJ*  lititfl  v  m(viin| 

'"^§*!  i3d6h-  VoTnii**ry'  actimi  'to'  th«t   I  have  .U^'^(n^Kri.  TheSaST 
tfrbfa '  WHctc' it  hid  bt-com*  haWtiiril,  wonl<l  iv^t  nnw   ht*  right* 
reg:ih-Ii»d'  a«  lavr.    It  fails  in  (ind  w«€-ntiat  element  of  tnit*  law 
— dvi'sit'etSbn.    It  ii'oh!^-  aitrahsltioh.i'j^  *rtt  fitiip.t^warda 
law,'  in'th^'  proper  scrlfte  iSf  thft  tehn.     Between  the  proceeii- 

tiiig'in  Vhic^h  a"pJaintifr(JniggtHl  his  tipponont,  with  twisted 
fet,  'befdie  th6  chief  of  the  State,  praying  him  to  diruct  an 
ttffStthtioh'Vttreen  tfhMii.'attd  theh.ifli  bf^ng  amiirwl  of  hifi 
right,  fciJpt  his  priiwner  to AVofk"  in  chains  as  his  ^lave,  and 
the  prtrcueding  in  whtt'h  th«"'  i*grilar  othcfT's  of  tbo  Htaijp 
■fc^tiifea  y^chisirc  jtoHSdieiioA  ill  till  matters connecWdi  with 
filfl^ti^,  fh))h'  the  Hrf;t  nnttitttona  to'the  'ftnaJ  exeentinn, 
ihii'iJ  is  a'-K-ide' interval  If  ^e  desird' to  l«nni  bo*  that 
ihtcTvkl  ^ras  bridged  ovtr,  hinv  the  ad^-ie*  of  th*  Stat*  was 
ttrfiiiidl'  intci  ib  comhiandk  htM  oat 'of  in^re  «uBtcnn  true  law 
■^t^  ^tafeHfehW;  *e  ninsi  Ifttk  trt^thff'lliBboiy  of  Rrnne/,  "U 
■ipfc  hi  lloiii&J'tlf  WI  'the  aViciijnt' world',  tJhat  the  fitalfe 
Attained  its  Highest'  dovWrtpinpnfc;  it  iiWftfi  ih^  Kt>nio  that 
d?^Wcl  ]e^l  ot^ahjt  assniiied'ti  defiTiito'fd^Jn'j'ftntf  it  tras'in 
kfioW  ttfat  the  e^kf  fnriction  bf*  IftWiras  'exerdiWf  h»rith 
tnuisccndcnt  success.  From  tliu  liUUiry  uf  civil  jurisdiction 
in  Rome  cah  be^b  be  i^omeil  tk^  evergrowing-  authority  of 


ini^i  n   "i'''    ^niilit 
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the '  Sttibc',  And  th6  'nov'  de^re^  oy  Ivliicn   its  supremaqy 

wA8j=*uwi;.iv(Hi  '  '■■'''■'"  ■'■\'-''  "'""'"-';■""■■;, ■',^,/',  J. 

Tlie'Odgi  nal  flwrni  df  civil  piw^diiigsV  ftiiwepr^ 
aeI^hfc%^%iin^y'^d,'a'di3i)ute,ftttenJed)v^  at  luisfl 

threatening',  viulenc^  fietwdeii'  t\i-o  JiartU^  and  tiie  uiHire- 
iaeilifcat«(l  intci-ferotico  of  Wie  Pnttor.    TTie  next  titep  i^ 
that  one  of'  tho  partJe^  'forciis  the  otiier  to  come  Before  the 
Pwtstot.     Then  thS  Uw  '  I'equii-ea  tlia,t,   before,  violence-   U 
used,  a  demand  'to  pfoce^'ihlo  court  shall  te  maxlt:^  aqd, 
that  witnussen  sliaH  lb  ^'i-eseiit  bo  ItstilV  to  Uie  refusal,  o^ 
this  demand.    Theii' 't!ie '!Pt^ioT  keaia  a  , refusal  to  comft- 
inbd' court  as  a  Wi*ofa^,  fdt'wfcich  tio  vfiH  give  a  remodj'  ^^y,^ 
action.    Ultimat€^ly,  and  bot '  Imiil  the  lime,  of  IJiocieliAn^ 
pethftjis  not  sountr  tlmn  tlio  tiiim  of, Justinian. — tlio  Htatfi 
undl&Hook  ti6  somtnon,  by  its' own  auihoriiy,  the  defond^^^ 
and'  to  Cothpel'  his  at^ndiui^.'  m  obedience  io  its  Qi^er. 

When  the  parties  app<^red'l>efore  the  iMulor,  the  object 
o^' that  offtetr  was  to  effect  an  aihitmtion.  Tluif  is  a 
tradition*  that  ifi.  early  diiys  the  kings  in  persi !  1 , 

to  effoct  a  mutual  undeif^-tantllng,  and  this  tra^tiun  w^  uiay , 
prohaWy  accept.  '  Biit  in  historical  times  tJpj  Pnvtpr  ^^Js,, 
ncrt'Jjereonaily  arbitrate  ;  he  rejfiilated' thp  arbitration.  ,  Hoi 
liefcM  thefdis^^iteWfjlr  ^uyau'cei-Winthe  fa^^      mttc ,  }»- 
diwc^i  tha't:  an  a'rbiiratfon' should  take  place,  and  that  tlw^j 
parties  shonM  igi'ee  tipOD 'il  i/itoex  .he  Instructed  the  Ju^i^JS^j^ 
ao^ftocepted  a^  to  the  fHcts'iH'dispute,  and  the  law  applicable  •] 
tatiiiSMi TfuitEr;  und'he  taii^ed  niiii,  subject'  w  the^  insMni^^. 
tions,  to  hear  and  detennine  the  caac.    Thuii  the.nnit  sxa 
in  the  interftrente  of  the' State' after  the  appeanuH>-  "i"  Hi 
piuti^»,  was'-to'cbndfpel'an'arbt'^tion..  '  At.wWt  tii 
whfi^' cii-eturistahcc^'thik ite^'wak 'origiimity  "^  '— 


.t^i 


.6A,  tii>.-M-  1> 


no  thlorluatton.  '  But,  al\i'otigti"c  trial  was  thus  in  ibo 


c^ouo,  "1)^  lt*^.nUi«^^  »li  a,  ' 
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nAtun>  of  a  coiupuI(y>rv  cofymnc^.  it  was,  only,*  rrf(«ienc0.i 
The  Judex  WHS  n  private  citizen  solcctetl  by  tl),o  litiy«|itN  tO; 
deal  with  that  miitcuhu*,  dj^^t^  .  I^s ,  api^ii>txnuiit  vf^is 
sn  1  try-  the  Stat«^ ;,  ami  H^,  prtHMtHlings  .within  oortaia 

liniio  wfii!  ryguiatfiil  by  th^  State,  ,  StUl^i^e  was  lucrcly  ai^) 
arbitrator  st'lwtod.bv  th*?  parti*?  vro^/:w  vic^.jaJi'l  ilariviiiigt 
HU  aMihprity  from  thei^  coivient ;  |^d,ru::|^\,M[9fl^cial  ewrtj 
clsing  apaH  from  thoirconciirrcnco  tJ)i<?  *l<fI^g^toii(  power  ofi 
the  Stai^.    A  uiarkeil  rlistiqction  was,  al>vuy^  uiauitained^i 
bnwcL'ri  proce€<3ina»  beforp  a  Pr^tJ.tfjr,  anJi  tlioati  b«foi*6  ft? 
.rii-1.  A  ■r.  as  luev  Were  techi^icaJ^y  terq^diproCQCiiings  <wl) 
jiii-r  anri   Wi  jmliao.     Two  eiM'io^i  cof^sequentjps.of  thJSi 
draffrviice  materially  affacte'I  ,t|ie,  practice  of,  tlu|  ,laiv.    Onoa 
wa'f'i'li'it  while  the  P^«tor  c*^i^W  pn\j'  ^U-  upp0,ceit''\in4jicy4r{ 
w'li  1       IV  I  !  riiii  .(l  bv^here|^ous,,>(iftg^  vMli*^  ^tai«^ii 
thL-  JiitiL'X,  who  was  not  an  ofBcer  or  roprc'-septatiye  of  thftn 
8tatc,  uviffht  sit  )fx>on,  am-.^dhy,    Tlip, other,,. >vaath*t' the 
e%iuA  colli iii,enccm&nt  of  a  suit— ^  .^ato',  wbi^h.  {tpdri  practical 
purposes,  it  was  Botnotimcs  ineeyssoiy  ti^.^et;taii7{-<-waa  tdWii 
appoih't'nierit  of  the  Judex,  that  is,  the.  beglflniu-,'  of  ihft.i 
arbitration.  ,  All  proceedings bcfw^  tbc,P'TP*^riVeKc  iQemhriL, 
prcUminaiy.     The  ijiip  ^i4t,  was^ 

dispute  between  the^  P?^'^.'<^  i^X,  *!V^'jt".4?^'^:P,^-^'4T1 'Wfrrf 
clioice.  '  It  was  not  until,  the.tim?. .pf,  Diocletiaiir-f-tlwftft'. 
hunared  year?  after  our  era — tjiat  the  fii^t^a  ^  .a  qoa^wetinciia?,;,  f 
dohbttess.'ot  the  ^9t  cenj^mlizingici:^!^^  |e^fK;t|Cd,.)l^^.,t^A^,^ 
Emperorj.'findei^ook  %(»,*«  o^  ,o0(9gjf8,^kl^,fJct(^rwvnMioPoJ 

of^v^ieiluse^^l  'u,n'  ' !'!:'";;  ".ai.M.j.i.  Lm;  u.-,,:..,  ..<..;., 

A^ain,  when  the  Jutfex  1^  ^^Qtfp^,.)^, 4^i9Jpii,(it,ii 

wfis  not  th.  ..tllcfc^of'  tho^Statif-tf^ftV.^W^^^"***  -Tibfti-i 
miisceasfiil  pai.tj;  liimwlf?^  propeede^  t^l^t.^EWiiit.,.  ,IJa«  a- 


•  Mr.  JuntVj^;'jB«m^  Jtw.>,piU 
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ptRioii  ia£ithu)'dobton>  In  liittir  Kimej  'U^C' finding  of  ttte 
JtidUot-  w^  the  giiounA  foha  npw  pdaoni  which  c^paontW 
haKfe  senred'/tboi  doable  piirpcno  «f  ^ving'ito  (har'-Pratav 
a2L  bpptii-tuiiity  to  jnijuire  whi-thei'  tlic  JpiJoK  luil'^rupel'lyr 
£uUvw«it  bis  dinictiKQs.  aud  altM^  of  uotifviug,  u  it  WtirOi'to^M 
StaU.  ilwarreHt  uf  otie  of)  its  cftiKeos.  But;  thottirMitiWflB 
HrstDi&dcby  tfae'f^ntift'^  and  not  by  th«  Stite ;  ftnd  the 
defendant  was  deUinetl  in  tho  ctutodyi  riot  ot  *n  <itH<!iat, 
but  of  the  opposite  party  ;  anj  )io  wiu  fliaUly,  if  Jud^A^^ot 
went  Bf^iilAt'hini,itm*ned  bve^'no^  (othd  sheriff,  Imt  to  the 
plaintitr  In  other  wtfrfl-ti  dio  SJtAte,  if  the  prooetdiogB 
already  takun  wero  fouti'l  to  Im  regularj  d^oliiu^t  Co 
intulfuro  kutwt«n  the  wri>n^'-ilneir  eiid  tlic  injure^]  party.- 
At  the > time,  apparently,  of  Sulla*  'tlii«r||iod6  of^'oxet^ntitdij 
oti  &  jmlgiiKjnt  d»bb  was  iaboIi«h(»l,  knd  Impiisdnmvnfc  in  ft 
public  prujtm  ttiok  the  piaw  i^  pcivate  glaNurr.  ,B^ 
dtfgroes  a»  pet^nnal  rights  became  fiisLtitJLii},'led  frotta  Uia 
corpomlti  pi-operty  of  tkiv  HoiuicholJ,  mebus;  wluch^  f  Aludl 
preKcntiy  JmCice,.wer«  ailiipt(;<l,  of  nwu-hin^  thu  property  «f 
the  debtor  a»  u'ull  ttti  hU  pur^wn.  Filially  in  the  tiuu  of  the 
hditpefor  Antoninus  Tiusij  judgtuftut  debts  weie  enfon»d;  by 
the  Heizuie  and  silc  of  the -debtor's  goods  :b\*  public  offlmn. 
Two  ^rntat  chan^t»  w«ie)tlias  comptetcd  'The  property, 
and  not  tin*  ptfi^un,  UtchiOQ  »vailaldo  for  d?bt.'  The 
pa>'meat'uf  thu  dufit  wa?  tinfurcDd,)  not  by  the  cre^iitol'i 
but  by  thu  StatejiMj  •.nii  t>)  l>iij>ii  miini:'-.  -mIi  JIim-  ■  <><v  .  > 
So,  too,  in  cases  of  disputed  owncnUii|i,  iho  'driglnal 
roniedy  wa.s,  siinply  to  weizc  the  propi-Tty^  wlicthcr  it  was 
landoV'chat)tel,:and"to-^iT«ia\\-ay  thi}  a^n-es»ur.'  If  the 
pruporiy  CDuhl  not  be  foWMl,  thi;  nhviauii  rvsourdc  'uras  tb 
molce  lYprlwls.and  I9  saisa  in  itt  turn  somo  ptoporty  of  the 
reivoi:.    <  lOut  <o£^  tXttaa-oeiziisiiit,  tvhother  {rocaptnriuji  0^ 

'  Mr.  Huotof,  ••'SUaaali  lA«,"  p.  8TS. 
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Tcnlitktot}^  lauiavtAjn'^roir.  i  >T3ie  fdt-mof  ithafeiietiun  was  a; 
wAv^ecfUi  to  ilte.ivn'iitiraiup7'aB<^  thii  d^^iijlQii  <jfi  the'  J1ld(^x 
wai),r  illailkeauQQiRNruI  claima^'  hadivoo  his'NVB^r-  The 
yibtaif.  t^dretipon  proceeJeil  tio.  take  po8.'si>ssirm 'of ;  l^iia 
pcti|Mtrt'y<;  but  Up  ublaiu  that  posHCusiun  he  hail  tu  depeitd 
upon  ilia  owa  exurtions,  and  not  upon  i  any  aasUtance  (com 
ilitsiSittic,  ,!Thc  Court  kad  luula  do  oqtleir:  i-cvpcotiiig  the 
property,  although  it  had  ru<.-o(7nise<.i.hUri^ht  to.  it;  ajui  if 
^awJAiaTi^giiWr  )ia<I  bivt-n  luaih'v there  wa»  bo  »b«:riir  lit  uthur 
eii^icutUw :  offiocjT  tci  oarrynib  inti)  eflbet^ m ; If t  ho  ejecteii^ 
hiHOppunaui. liftr^vas  (jutiUed  Ui  pleail  iu  aAAwur'to  achar^ 
vu^oni  OUptxi^eesion  the  ImUnciiMt'  of  has '  apponeut'.f 
Hj^iqaI  p(i«M!&Kion.  If,  huwevLT,  hu  £ailed  to  ejtwt  liiiii, 
ihti  ^4Ate  (lid  not  pruviilo  auy  rcDietly.  At  lotigtb,  towaivk 
thedoBe:  of  tho  fourth  cetttury,  by  a  const  itution  of  the 
ijitoperi^rs  •  Valeutiniaii  TheoditeiiLs  and  Aicadius,;  it  vta 
ptxsvit}tn\  tikat .  tlm  vialonl  disjMiKsatsor,  it  hv  wt^e  Uid 
iJghtfut  ©«iu.'r,  slwuld  forfeit  tho  property  ttt-  tjio  pemon 
dispo^aeAitod  \  and  if  be  wero  nut  tlie  ligbtftU  ou-nur  that 
liuhhouUl  re-fjtui-e  the  pustession  ami  furfeit  tJie  valud  ofth^ 
prnpei-ty.  "  Thid  UonatiiutioD,"  8ayB  Mr.  Fosta,^  "inay  bd 
regartlcd.Oaithcrfiaal  blun' struck  by  the  Roiiinn  lufrjalaio:^ 
at  ilid  arehaio  funu  of  romcdial  pi-ocwlur^ipcivate  viiilonc^ 
artd  »i-If-rfr<hes3."  Thtsncefuiward,  the  State  deddt-ddirccUy 
tha  qiMKtiiiti  □£  oisriu.'i-:ihip.  and  gave:  posaesaanf-^^-^nanu 
militarl — with  the  strong  hand  to  the  party^  whusoiclaliiiiit 
had  aoknoWiedged.. 


■  i(fi  d.  Xlicii^  I  in    auuihur    principli^    whic^ij  <in,i>  Wc-itcni  TheBtoto 
ifiUTupitt,  hwi  buen  witUdy  inHti«iitiai  in  creating  Uio  civil  pmtcciuKi 
jtiri^diotioui  of  |tW;&tiuluj  <  Thin  priociplu  is  ^rarronty.     Thu 
tit&yoi  I  or  ifit  rttpitfMnUtivi^  guarantees  a  ^neral  'pioteQt'.on 
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to  a  particular  person  ;  and  if  he  is  injurtMl,  it  rtBonte  the 
injury  as  a  contempt  of  itself.  This  principle  was  unknown 
in  Home.  In  the  early  dayH  of  the  Republic,  clientage  was. 
in  effect,  an  example  of  it;  and  tliero  are  exaniples  of  the 
public  faith  being  pledged  to  a  variety  of  persons,  Tlteeo 
latter  transactions,  however,  relate  loainly  to  foreigners; 
and  iu  domestic  afiait^,  the  tendencies  of  urban  life  were 
not,  Bs  T  have  said,  favourahle  to  clientage.  But  after  the 
Empii'c  ha<I  ceased  to  protect,  and  before  the  kings  of  the 
Teutonic  settlers  had  consolidated  their  power,  the  practice 
of  Commendation  become  of  the  very  essence  of  society. 
Tt  was,  indeed,  a  mere  development  of  the  HoueehohL  The 
Hoa-ie  Father  not  only  ruled  but  protected  thoee  who  were 
in  his  Mund.  Every  injury  done  to  them  was  an  iiymy 
(lone  to  him.  At  fii-st,  those  persona  who  wore  in  a  man's 
Mand  were  the  immediate  members  of  his  Household — his 
wife,  bis  childn?n.  his  wrvants,  and  the  stranger  who  wa« 
within  his  gates.  When  settlements  were  made  among  an 
inferior  iK>pulation,  the  rule  of  the  Household  was  naturally 
extended  to  the  outdoor  dependents,  or  Liettf.  Then  the 
Household  extended  itself  by  the  admission  of  the  frt»- 
bom  or  even  noble  retainer*,  who  shared,  by  a  sort  of 
quaai-ad  option,  the  fortunes  whether  good  or  eWl  of  their 
chief. 

It  wan  not  a  great  step  to  apply  these  principles  to  persons 
who  desireil  the  protection  that  a  powerful  chief  could  »\tyae 
afford.  A  man  might  siurender  his  land  to  another  and 
receive  it  again,  in  whole  or  in  part,  upon  certain  terms, 
and  thmt  become  a  better  sort  of  Lipt;  or  he  might  hs 
admitted  by  the  chief  of  some  clan  as  a  clansman,  or  at  1cn«t 
to  the  rights  of  favour  and  of  protection  which  the  dmismen 
enjoyed  ;  or  he  might  fonu  a  peinonal  oViligation  with  a  great 
man,  with  reciprocal  covenants  of  fidelity  and  protectiaa. 
Such  transactions  would,  of  coun^,  be  evidenced  by  deeds 
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executetl  in  the  usual  imnnu:'.  Thus  the  hoina''er,  althoug-h 
.ho  continued  t:>  reside  in  his  own  houie,  would  stand  in  the 
sam'i  i-elation  t>  thi  Ijrl  aj  if  h'j  live  I  in  the  lord's  house  ; 
and  the  lord  guirantej^l  liini  prjte-tion  a^aiust  all  the 
world.  It  followed  tli.it  the;  h:);na;:(ji'  cl'is'jJ  tj  b:?  a  free 
nijnil)er  of  tlie  community,  and  iK-pju  lei  upon  t!ie  com- 
mands of  his  lord.  It  was  at  the  hands  of  his  lord — that 
is,  in  his  loi'd's  court,  accordin;'  to  the  usaws  of  the 
magnified  Household — that  he  could  claim,  or  cjuld  receive 
justice.  If  he  did  an}'  wron^,  it  was  to  his  lord  that  he 
answered  it.  If  he  sustaineil  any  wrong,  it  was  to  liLs 
lord  that  he  complained.  The  lord,  in  effect,  represented 
his  men  in  all  their  external  relations.  Thus,  every  free 
man  might  grant  to  another  his  peace;  but  the  vain e  of 
such  a  grant,  like  the  value  of  a  promissory  note  at  the 
present  day,  varied  with  the  ability  of  the  grantor.  It  was 
an  object  of  paramount  impoi'tance  with  our  early  kings  to 
encourage  co'.niuendation.  All  me:i  wei'e  reijuired  to  seek 
out  a  lord,  and  damages  for  breaches  of  pe.ace  were  as,sessed 
according  to  the  rank  of  the  person  whose  peace  had  been 
broken.  About  the  beginiuiig  of  t)iD  tenth  century, 
offences  against  the  law  were  regarded  as  contempts  of  the 
king,  and  w'ere  punished  accordingly-.*  Finally,  William 
the  Conqueror  declared  that  all  persons  within  the  i-ealm 
were  within  his  peace  ;"f*  and  fi-oni  the  time,  as  it  seems, 
of  Henry  II.,  a  similar  proclamation  was  made  upon  every 
coronation.  In  the  reign  of  John,  offences  committed  in 
the  inteiTcgnum* — that  is,  the  period  between  the  death 
of  the  king  and  the  coronation  of  his  succes.sor — were 
unpunishable  in  the  king's  couiis.  I  do  net  know  the 
precise  time  at  which   the   maxim  which   denies  an  inter- 

•  Professor  Stubbi'a  "Cmst.  Hist.."  vol.  i.,  p.  183. 
t  See  HallaniB  "  Middle  Ages,"  vol.  ii.,  p.  427. 
+  Palgrave'a   "Eagliali  Commonwealth,"  voL  i.,  p.  285. 
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rugnuiD  -wtu*  ustalilislniil;  Imt  Ihw  (loctrine  waiii.w;cn 
wU'liul*  ill  thv  tiiiu:  of  Uuru-y  VJ...^  Tln«»..i(''<  pvacv  i4. 
vrhich  iMv  »tUt  j^puak  luoau^  t]|t>  Qtiv«n'^  p^sf^;  AUil  tlMi 
peace  nuu-  jududtw  all  Her  M^jt^tyV  '^'Ji'^uV**  i  ^y  t)i_v 
|>i>;H(^ncti  uf  that  i;ieat  pi-oWctimi,  all  otlior  gi-aiiU  of  pi^aco 
hnvu'ltet-vtiDt'  supi-rlluoiis,  nii<L  luivti  U»^  })e(;a,Uiseuut,j^ucil. 
£vet>  thu  C'iV)wn'K  special  gmnU^,  tiK  itiM  as  ,^lij^-ct  ,W  tW 
more  ^j^c-rnl  jcranb,  oiul  are  ni>ti  it,lluw<^J  itocuiHouUfit,  it. 
And  «o,  n()tmtliHta)uI»»jj  *imo  local  cusistancu  atnj  cotii* 
plainU,  the  ix»yal  coijitM  Imvi;  iilsiuipt,  a^nt^ . Ii^vi;  .by  .U^jfrit'.'^ 
uii£«i-ctHi  th^ir  exclusive  contivW.iDvti^ipoly  ,.iif  jumU'  i- 
involving   n,  ili)-f«l  hroai-I)  »*f  tlip  jieiccy  t>M*i  Ji^i  a'l  **»f»* 


in'iie'^''^'  S  U.  Thi'MvviuWd  setiiii  Urtli  togivcand  lQi;i;ec;ejvq,^^ir 
huinrfof  tifttUin  fmiu  ti.e  liisUny  fif  iiitftmatiunal  Jaw.,  It  liM  nft<^i 
iiwMiL.m,  liewii  ubtwi-vtHl.  euUi  JL  is  inilfivd  al'ii»«U»itlj  ul>t,-iou.s  |th»t  fbpj 
gi^^ler  pwt  of  iiitea-nationnl  Inw  ii^  nottl^.^',  u\  ihe,  pruffi' 
ffcnw)  of  the  tcnii.  It  is  not  a  coiniiiunil.  It  dues  mit  pjy^-cU 
from  any  Ut-tinite  political  organ.  It  Iml'*  awsaottion.  Kiihit-vt 
U)  tlw*.  iixcr^?tiim  tliqt  I  slw.ll,  prt'ij^ijiUyiiwtit*-'.  U  i».  ^uiwvjy 
tliu  ciisioiici  wliiclk  rcj^atti  ^  ^u  ,  juku'cimi'lji?  pf  imW 
fKivXvtit  poJiUval  (HimutMDitie^  .Wiwi  .^"ationftj  l^wng^ 
couie  iiit<>  contact,  if  t)u-y^ ,  cai^  pruKu^vu,  tlu',u:  ,  iod^ 
puiidviit-i'v  tl)*!iy  wiiavoidftWy,  as  (ti  Sfqirt^,,,a4ppt  l<!Lj'i 
rult^of  eimduct  ia.ihwr  wntuol  A"*»Hn»*-  n?*.  i* 
inevitaUv  tliai.  tbcsc;  riili^  »JUoul<4,  l\v,  i-^p«Atf^  u^^acquHv 
a.«OMtftT]tly  incn-oiiiii^  infltuuicv.,  Tltvj\-iiiii  iuvlcfd,  uiitl^^ 
to  .«nfw^«  Uieir  olstt-rvaati).  ftXpept  thv.  slwiK»^r  «f  1* 
and  thdiftkrctiiOf  ^W^^l  opinion,  iiN^i'^P  V^'  DicQp^f>|^ 
tlian:  an  appval  to  anns  &xi^t,v£.  iiIettii-iiiMUDg-^pM(e!^«^^^1 
tH.mt-  svit  of  Jriieniiiy  ftrUti-al'ooti  ^^Mwmi^gwipii-  .-!'!-" 
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Iftic*  of  iht'h' to  \t(Aii  toyt'tLw  without  any  stroi^tur 
pLMiiMit,  so,  in  tih^Vase'^iT  Uitf  !*fttiiity  of  Statiw,  wistoni  ami 
its  vafpt'"  •'np|iofts  Imve  mtt  I>eeti  wlmlly  inwleqiiatc.  How 
j^iiat'A  pi»i1ii()ii  of  tliu-fta-^ftlleilUiv  »>f  nAttiiv  And  of  nat'iuiw 
tOni^jsttWiIlT  thi»'<U*Mcription,  vvery  iKrt*s<m  may  eii?iity  JTntgc 
■by  *Vi*Vfcly  Ti**flMin^  to  limK*}  the  fcitltia  of  tho   prindpal 

il(ftkp<iTs  i»  the  wrifks  of  jiiiyjHihHttiMt.  Tln-Jwrmt^jinfttionAl 
fiistSftms'Cfctttl'to  rt»^lafiift  the 'vitileiicft  that' they -cannot 
errtitwl.  and  trt  pla'.T  wi*tain  Hiiii4.h'U{Km  the  extiTisp  of 
jxilitinil  -•ft'lf-nsJInw*,  Kivmi  th.*  aivliaic  "  V<tr  Vii'f!>t"  tv>  tlu; 
"nilrs  of  wnr  a>*  they  uie  ntjw  oUscrve*!  by  civiliicd  nati<)n», 
fh*rt!  ii'i'witlb  HW'p:  'nio  intenal  ht  bri'i^d  by  viifttomH 
itisfTisilily  iiiuilitii- 1  fitnu  j^cnurHtion' ti>  gi-ncration  a.s  thi; 
uuntU  scm^i!  uf  tlif  worl«l  bL-coiiiv^  uiuix"  cultured,  anti  alwayn 
tt'ii^ing  t^  nlitigale^llW'  t-iviU  of  Tttiivto  ilcHm^  it*  IntiitN,  Ainl, 
it'k  bc"prtisiliIt;t(y'H«rtMln  it#i 'tHJititnfncenit'nt.  Botwetm 
thi'  hiU<ft*J*  bf  "pilvhl^'  \vftr  iiJuI  t)n-  liinfefflry  i>f  public  war. 
ifn'outd  ^ ' nu  ditticiilt ta.'ik  to  tiitce^Kmiti  stiikiu^  nifKniiT 
*WiWlttei.***" '*'^'*''''  I'ittuiiuurte ion fi  »l  .rir)-.'  »r(0.»tt«r!>* 
''•l^iiTrf  ii.'firt'^e^'eif,  aWikJ  fcli«Sf  vttjfii^  wiwtJfltty  BDdusrtj^'ft 
6f ' KtAU&S.  fflie  porlirtn  inf  lni*>'  lAw.  Th<»  ('ustnir^  rtf  th* 
Scft  havu  lioCTl  flc'pepted  by  all  tJio  nattoiiK  of  KiiMpt'  as  a 
^Hton  t)F"  their  reK^ctivti  iminlcipitl  'lal^ ;  (  aA«1''thi« 
cti}<t6mkryinW''iM'Aduiini*U'i-od  in  <?Aclr  etiimtiy  Ivy  a  duly 
■aTitlioriztid  ^l>un*l.  By  the  cmuHy  of  li«tioi>s  the  di^mUm 
rif  vVt't^-  <\filrt  (^  Adtiiiralty  is,  j»«  Irtng'  aft  it  luhninistorK 
ih^ '  cAinttibn  (rtat^nnarj'  law  Wnd  a*'  'it*  ftiAi^'JUtfV  'tt  not 

,  Wi^ptiU'd.  acc^pteil  by '^very  frtWl-  hAtlim:  '  Such  dfrfwrtn 
WeVfTlliolt-s*.  i*'  lx'«]lV  ^  vltiliiiiriftfttiwn'of  imibicipiil  'law, 
feHh>ws*(l  by  fh*  Kx*vrftiv^"rtf"th*- •eowfttrv'in'whieli  it  "fe 
ri'r*n;^A^httik'^ii(<eh't*nfon:t'iAtiiA'be-w'bt'*ob^r^ 
Jtwntr.tfin- yortiplaihl  IW  thfe  l*rt*ehtmwi»iwfk*e  Snhji'C*  fes 
tlicrcby  afil-cteil. 

A  comparison  c(  tba.  lanp't^  ^diaiutsttretl  in  (.'ouitK  of 
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Admh-alty  with  the  so-called  laws  of  war  by  land,  funiislies 
■  a  notn.blt'  illusti-ation  of  tho  influence  of  law  upon  custom. 
Un<ler  the  hands  of  a  court  the  Customs  of  the  Sea,  once  as 
shifting  as  its  sands,  become  fixed  and  definite,  sometimes, 
too,  with  results  neither  foreseen  nor  welcome.  "  Of  the 
two  codes,"  says .  Pri^fessai' .  PernmtV)*  i"-tht}  one  m&dv  by 
generals  and  the  other  made  by  judges,  the  latter  is  the 
hai-shest;  the  latter  Bhows  th<i  ^Ifcasti  coWeom  for  thoe 
private  rights  which  are  the  offspring  and  peculiar  charge 
of  the  law.  Private  property  which  is  snVrre^i  Oii  dry  Irfnd 
is  lawful  l>ooty  at  sea ;  ^livate  imUistry  and  eomriieiw  ai-c 
the  objects  against  which  haval  hiaHtilittes  are  principally 
c:irriod  on."  No  explanations  of  ■  the  comnientstoi^  mi 
intoniational  law  are  l<^s  satisfaetOT}^  than  tlK;st*' which 
relate  to  the  difference  to  which  the  above  pas.^'ite'  AiUtdes. 
But  the  difficulty  vanishes  when  it  is  understood  thiit-tli^ 
laws  of  war  upon .  land  are  mere  customs'  wlrieh  1  ty  Mhnple 
disuse  become  obsolete,  and  thus  are  readily  ^ehange^tl  with 
the  changes  in  the  minds  of  men.  But  the  laws  of  nmritiAin 
wai-fare  are  true  laws,  and,  therefore,  n/hnit  f)f  no  such  fi^y 
change.  They  depend  upon  prirtcipleg  which  hsive'  Ijet-n 
exactly  determined  by  a  long  line  cf  great  judges,  aftd  M 
which,  imtil  they  are  altere<l  by  competent  Authority,  the 
successors  of  these  judges  are  bound  to  conform.  ' 

•  "  Oxford  Enwya,"  1856,  p.  120.  '  '      ' 
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CHAPTEK   XX. 

THE  DECADENCE  OF  THE  CLAN. 

§  1.  In  compaa-my  the  modern  fonn  of  society  with  its  autc 
archaic  forui,  two  ditferences,  at  the  very  outset,  pi usent  tends  ti> 
themselves.  The  foundation  of  the  two  fonu-s  i.s  dissimilar,  DUint«- 
and  tbjbir  lustory  is  distinct.  Neither  in  origin  nor  in  ^"  """* 
structure  are  they  alike.  The  unit  of  modem  society  is 
the  indiviilual ;  the  unit  of  archaic  Bociety  is  tlic  Household. 
Modern  society  'm  not  simply  thu  natural  development  of 
aj'chaic  society.  It  is  not  by  any  process  of  internal  change 
that  the  genealogic  clan  has  become  the  State.  The 
primitive  social  type  was  complete  in  itself.  It  hatl  its  own 
nature,  and  its  own  evolution.  But  the  final  I'esult  of  that 
evolution  is  not  the  present  political  organization  of  WesteiTi 
Europe.-  The  constitutional  government  of  Queen  Victoria 
is  not,  and  probably  could, not  be,  the  direct  desccndent  of 
a  genealogic  clan.  Yet,  that  such  clans  and  the  a.-^sociations 
fonned  upon  the  model  of  them  were  antecedent  forms  of 
society  to  our  own  fpnn,  and  con8et|uently  had  their 
influence  in  moulding  it,  there  is,  I  think,  no  room  for 
<loubt.  The  question  reuiains.  What  were  the  steps  of  that 
transition — what  was  the  additional  force  of  wliieh,  acting 
upon  the' simple  clan,  our  present  State  is  the  resultant — 
what  the  graft  upon  the  old  wild  stock  that  has  produced 
the  fruit  of  modem  civilization  ? 

This  influence   is  found  in  the  State.     That  foim  of 
association  which,  under  the  name  of  the  State,  I  have 
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I'udfiftvunrctl  to  dcsWrilW* — UstAi  onuof  thoHefiiiiiis*«f  »Mci*)Ly 
wlik-h  V.M  ffti^ntMy  cniiKti'iicUjtl  up^ni'ihe  luotleli^oF:  tho 
HtiHWliol'l  tvpc*— Km  incluik'd,  has  altcreil.  alul  in  fiavouhiUjL* 
tfOnlHtUiAvi  has  Hftsimttalied,  lioth  the  ulil  dan  - sytiWut,  nud 

UltiiiiAtoIy,  in  tho  owliiiary  e<nir8M  trf  iUi  on'n  <i«)vvlvpui|'T^ 
H  Jia**  HuljKtitViU-^Va  poiHtiral  relation  foc'lhu^  &UlilMm4  u£ 
iiiii6r(t'''  As' th^  now  sjtttem  increaiKiil-  ih  vigour.. ant) 
adtiVity.  till-  oliI'M-Hhrtii  gi»(liially<lwiiiJliitl..»ii<l  at  UuutK 
teW  iiilo  CJiiifi'lctt'  ilway.  Tbiit,  wiilimit  Jtuy  Ft^rotftl 
ctiftl^^',  ttw  uMAli>Ait  «or|Mii-at(!'r<yHt«m>aTa»»)u)cMt:)[)M.>nM)fly 
rc'plaTC<l "  l>y  tlint  li*iiil|y"f«rcu  which  rutx^iaeHj  the  ImU 
fi'^f>>^>m  nf  iiKliWdrul  acUbii.  I  hhV<t.  iHti^fmx;  Ui  giwv 
thai  ti)i>.'  Sente  iloi-sin  fnet  jtixMhifM  thcmi  rJu^iigk^s  nriti  Ui 
dcM^Whe  tiv-  iilmtio  in  "^'hioh  these  chai^aiMi  iuva.  o<s:umJil. 
The  iftTrmer  contention  refjuiras 'lifetle  vlobuHiliuiiL,  U  ite 
patpltt  t)mt  thi'  huHviiliiiU  i^  tti«  •  nni(  iff  luiylLin  HM]iet>% 
Ho  i'htiii'ly  in  this  th«c«se,  that  it'ii.'iiuireHiioiiiiniiiHiiU'i«.hh} 
ro^ntkt  'eftfu'fc  to  n>Alieo  tlic  txiKtt'nee  u£  a  fUffrrentntttftMl.pf 
tiiing*;  Modem  Bociety  i«  emphatically  piiUlicaK  suetcty* 
It  impHirC  gTrtit  aggregates  of  intHndualf*  living  Ui^llioV 
nntfuT  a  central  goT4>rDfiient,  whatever  iuay<bto  its  otifpA 
and  ilH  form.  Of  this  government,  tlicrjri'nns^uiei.t^ 
authority  ami  thty  nWy  the  connuands.  Tlifir  otimiuon 
Ivitid  of  iiniun  m  thai  tbi<y  ai<  rellirtC-Hiil^vcls^if  tllif  *>fkiii* 
Nov^cijvn.  K&eh  men  ia  accountable  for  hi»«dniluetitoitJlw 
law.  awl  to  th^  hiw  cm^fji  Within  thuliuntM  gfiht  in^iiv 
hiay  aefc,  <n-  fnrWnr  to  net,  ax  he  pltAReR :  may  'gahi  and  may 
Klteiifl ;  rrtfty  anvmiilate  pnjjxfrty.aiiil  may  Alieuatti  it  for 
Hneh  iKteTe^t  a^i  tht.-  law  allowa.ieither  Itlmding  liis,lUfon9r 
vrpon  h'»  death;  withmit  any  rrgATil  taanyiEUiiiiivniorjuUHn* 
pcnwjns,  and  iKenly  at  hisrwn  will  anil  pleasutr.  ,  Hv  ha» 
t*^  ahhWiT  for  hift'dwn  ittfiduct  only,  ur  fcrtheixifidltKti  of 
thoH^pcTsciu wltoani  umtor  hi»  dirccl  cdAtnib; > Und  bo.jb^ 
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lOldor  ii(V  le^ -oHHffntiou  for  any  inUJouigsi  .of '  his  brother, 
t*r  <)f-'hiR  uoclf.     NosiicU  powurit.or  ititin;uuUe.s  cxiwtwl,  or 
ivmU\  (■xis*.  ill  tiiu  i-lan- Hvstviiu     TImy  arrf  aUsyJutely  iuix^u* 
^ifAi^nt'Wich  the  Uunbilurolalion.      In  the  reci>ni^  ujE  ftffuinK 
elHD  9<Kit'tk-»,  in  tJiu  dwcriptivn  uf  sucU  claui_4uciuiies  ns 
srtiH  tliftt,  thi'V  are  twnspicnous  by  xhuur  alim-nct;.     If  thi^ 
itv  intitKhrtv)   inlo  a  ulou.  tlmt  clut  rurUiwith  i-ijtuiiit:|ii>tv4 
to  htvAk  up.     In  sHoU  rirevTiMtannrji,  Micn  live  m;  longWi^jr 
etfslytTii,  IhiI    Viy    law;   that    in,   tliuv  ll^Hi    iiinlur ,  U)iMUti|iiii9> 
(HHiTih-.'.  it  niay  b<>   for  ^)u<l  iki-  il  may  Iw  fi*i'  vvil.  bub 
(H'liialhly  diHWiiig^^.  oiitl   Llitit  t«ju  always  in  thu  dlrvetiuv  of 
inffivitUul  rig-ht^.  fmm  th<»tei  whieU  ini  Uw  ai-ebBic.soqitjtjB' 
p^'evnilt'il.    Oirtlii*  other  liaiiiJ.tlifs*;  pi;wi'r.-*flinl  iiiiiiiunitiw 
&fe 'Ifrect^'pro'lucud  by  tho  action  yf  Lhv  SUtc.  wlit.tber 
jVi<1i<'(Hb  «>r   Iv^tHlaiivtJ.i    -In    thu    piiipur£Lnn,    U>Q,    that  n 
SCa)^  aili-arttccH  tuwahi.<i  perfrotion,  it  luawvL'fH  fxucfpt  IH) 
fAi*  AM   itA>  thwn    hijuirfiiif^its  niul    thv    limiting;    rights- i>f 
oChifm'  dtfiiiaiiil,   a)b   iinpi-iliiiitnU  fmiu   ilu*.  aoliou  ^f   thv 
indiWduitb     Thu-^  l)m  (nmdom  uf  jijdividiml  ai:li(iii  Ih  fuund 
in'  the  8tat«,<  and  isi  nut  foundi  elsewUeio.  ,  ltd  iutunvity 
y^  bnnttiiiiitant  with.  th<*   devi'lfpiitunt    of    tlie    Staty.      If 
it  tK'  inti-o(Uico(l  into  a..filan,iit.,£end&,.as  J  have  .said.  tt> 
iHsuiteymtu  thntdatu  >iitin'i/M><  -nfi  1() 
lUivKiiitn   ipmIT     .»l>iiiuiiiii<ci  *K*J    (td.i   y-»lj   l>ir«>    /tnodji  .t 
'•'^'S.'A'N^iiithigith&StdW  fcfi  .IiAVD  he«ii  fiilty  usUblishcd  Tt.t-»ut« 
wtid  iiA  Authority  TOco^niizuil,   tho:  qiwtttiou.  ai-is^v;,    what  v,v„ii\i- 
leduCti'il' ariy.-ivhL'thor   ititdnrtiuTuil  4M-  uDiati-nliutMJ..   the    '"^  ""*■' 
«KLirct}«t!  (if  that  nutlwrity  producud  upon. 'tiie  daiu.     On 
tlds)}uhji!Ct  lli(v  uviduncK.  mitiiily  ciniit^  [\\»n   Atbcti}^  and 
from'  Romi>.   'In   Iiwlii'  tliein  \\\a,\  no   State.  •  lu  Western 
Kili^iIH!  Uiv<  ehaqi^rvs:  nuay  hftV(^  boiii  tlue,  land  in  many  eaa«t 
viMiiihIy  wore  due.  iu.  the  actiun.  of  tiM  Jii^ly-dfVtilupL-d 
Knitwin  law  iqjoii  thi*  cuHtoins  wf  tbu  Teutuiw.  and  of  thy 
■KfltH.     But  aC  itome.  and  tti  Honie  uxteut^  ft)u>ugh  uiuch  ItTtn 
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Urfatih<fily,  flt  Athens,  the  coutw  of  evcn^  msy)  be  diflatf 
discerned,  by  whiilh;in  the  MrliM4  cruKtf  of  ffauir  booAH, 

the  nilefl  of  imnipmorial  titstnin  vave-n'ftyi  iO' 4a«Sw.lA)iklt 
from  their  ym-i-tt,  the  jnincilml  sewilnr  tk-s feuiHingt clisntKn 
wpiv  their  cuiniuamtv  in  hnd;  tht^ir  dotient  <rf^:'niuiaal 
reepnuribiKty,  nm^tttnee,  and'retlroRs;  anil  tlwir  Hgrht* W 
mutual  suec-asion.    The  tii-st  of  these  tit*  -^tu*   nM^esMriK 
iliftfa>lvfil    hy    titt'    fortnntiim  of  fchn  !>tatl'.      T|i«  n   -  '      ' 
mcr^iJinto  the  puMic  laoij.     Aftvr  the  thtal^lkl. 
the  Stat«,  thon!''f^  hoi'-ttia^'bP  Atj^^ifmtiUjt.Lesci'ptihv 
common  tf>mb,as'<li«ttinct'froni  (ht-  Affes-  fnOftit*t»U.    FurtVr, 
a  Hipttfihimnim,  or  iiite^mition  (  f  olaiiM.  impHptftlR*  rights  *}i 
inttrmftiTiape.  of -common'  arnbl*   laml;  and    <if    cr.mmoa 
j)aAturaj^:'  'A«  tdr'ihc  t^ceond  of  thusG  tit«,  thainf-ptTs^na]'' 
Kolidantj*.  if  T  may  f-o  call  it.  tb^  matter  wlf-^s  clear.'     1  hav^* 
said  thfkt  at  Kotiu>.  from  t))i>  t>/iilirftt  known  Citno,  t)ke  Sttit<) 
siipWTKiled  all   oth*r  forms  of  protection.      'It  i*   it   the 
"^W«t^(iW/iHw,"  and  not  of  any  ot>h*r'n.sBOf?*^ou.  that 
tlu-  injui-ed  citizen  ajipcalB  for  lielp.     !t  \f>  tht-  Statf  liml  n.l 
tilt'  kin  tbat  punishes  tl:e  linmiciilf.     Tlaw-s,  in^lc>««i,  r,f  tht- 
customary'  dnty  long  lingerwL     At  Athens,  the  Inw  rftjnitiitl 
tiw'^ext'  df  4dn   to  a  tunnlitrod  uian  to  profietsuto^  dw 
nnwUivr.     At  Rtjme.  the  iicst  of  kin  had   thu  ilii(y  nf 
iiillietijijr  th^'  letaliatinn   in   canPN  shoit  uf  dnalii.  .    Hi* 
clannmeil,  too,  a.ssist«'l,  with  thuir  nymxmthy  ond^  i  mcral' 
siippt>rt,  an  ortV-nder  wh<s(r  guilt  thoy  nieiv  unabK*  to  dtray. 
Public  sentiment  rewlvt-d  a  Violent  shock  whuii.on  die  tiial 
of  M.  AUrilinif  Oapitolinus,*  liis  brotliers  ili<l  nut  appear  k>i-)tii 
liim  in  tmniming  in  the  wanal  way.    This  rwnt,  porliapt*, 
nmrkH  at  Home  the  stiprcmacv  of  the  political  coiinc</tJMk 
Its   voi'y  MJieceKS  rendors  it  liifKcult  to  traoo  thu  tunux-r 
in   whicK  the  State   obtained  its   victo^^*.      Tliere    b^   %\fj 


jyi  .,iU  .,(^j 


•  Li\"y.  iffci  to. 
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dhtiDdt  evidence  upon  thu  subject,  and  wo  must  lie  content 
wHhtBuch  hinte  an  wocUh  and!  analogies  suggest.  .       . 

:Thfy Latin  worl  f or  lumiler  is  '  purmdiif^m.'  This  woi-d, 
the  Q]d«iitifuitm'i(^  wliicli'W  written  as  X  liavu  spellud-it^  U 
u^UftUy  sup^waad  to  mean  the  killing  of  a  father.  Neither  its 
fonnnOTiits  ui«aning  suf^rtw  thiii  explanation.  The  dcriva- 
tiveu'  of  jf«i^#r  iekii  the  foi-m  of  jiatr,  not  of  ^mh:  The  woi*d 
WR»jpever,liitiite(l  to  Uie  inunler  of  a  father.  Towai-ds  the 
entl  of  itlke.Rtipublic,  tJae  oftiarce  of  paricide  is  detined  bylaw  * 
a8  the'killing  of  certain  .ipeoitied  .near.  relative»,  including 
couiulnsi.  I  AltliuugU  thq  statute  in  i|uestioii  goes  on  to 
inoludd^tclativbH  byailiDity  anti  others,  it  suggests  tlie 
tiwxM  .of' the  old  Faiiiilia,  or  iltug.  .Again,  one  of  the 
oldest  <nieanings  vi  'imi^ohliu'in'  is  t!ie  nuii-der  of  a 
cibixert.l  The  etyunological  meaning  of  tliu  word  is  tlic 
killing  of, a  'fittri  or  niual.  But  'jxtrett,'  like  tlie  Gi-cek 
'Ofitian,^-  and:  ithu  '  pwr'  of  Feudal  Law,  seems  to  have 
meant  niembev.s  uf  the  saiue  Household  or  other  association. 
At  fclw  PeJMJao  ('ourt  the  words  a^ul«  and  evyytruc  weie 
synonymously  used  to  expre^M  a  couipliiuent  similar  to 
that,  conveyed  by  Her  Ma_^©i'y  when  she  addresses  an  earl 
as  her -right  well  beloved  cousin  an-.l  counsellor,  llio 
detinitioti  of  '  peers,'  in  our  old  law  books,  is  pei-suus  who 
hold'  by  the  .same  tenure.  iSincc  tl  e  death  of  a  kinsnian  and 
the  death  of  a  citieeu.  are  thus  expressed  by  the  same  tena,  it 
is  not  raflh  to  conjecture  that,  in  a  new  i-elation,  the  .same  woixl 
\s'BH  used'to  express  the  same  fact;  tuadthat  ail  citizens  were 
rt^rded  afl  kinsmen.  That  is,  the  nature  of  tlie  oiigioal 
political  union  waj^  to  establish  between  all  its  menibei-s — at 
leasti  toaeertainextentr— the  same  relations  ns  thoHe  which, 
by  .cuetoiii,  sabeistcd  between  members  of  the  same  Honse- 

•  "  Lux  Pniiipeia  ilu  I'ariciiliis,"  rc,  'i'2.     "  Wy.,"  xlviii..  i>,  I. 
bvii  iloot  S,tu<j(UKif  Kiii  iraifHK  iruii>f, — llrxiwl,  Ojip.  Di.,  182, 
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%Mj^  b&'ibfe^6Riir'*ri*  cia*r'' 


liol.^  or  jJ.\ii&;''''t»{iH  Vii-w  IsrrihinllVcoiifiWnril'f.y  th.- 
tlewviptiiin  i>f  '/W'HftVfitt^i.'    Tht-  tprni**  Of  thu  n,  _ 
ni)on  (liL-  sn1(ff<t,  ftttributwl  tolfthlg  Nuiia'VbWisnfii*, 

Be  shall  Ik-  iluf-iiiLiI  a  paridcU'.'"    Thcso  wiiri!?*'  iiii|>Iy't'M 
pai'iciiW  ^\'as  nlivfury  a  kiiowii  ottc-nci* ;  and  tlmt  thin  ntfT-ni 
li^'titfeniTwI  to'  ihe  kiTling  of  any  fiMJ'iiiih^UiftV  I*; 
arty  kninan'oitii^en:    Tluifi  the  J>ta(e  TCfjafdiyl  all  ifct  cidj 
as  rticnilWr*  iif  a  cftiiitiidn  clan ;  arid,  as  a'tlaVi'  in  thi-  Ifl 
casL*  would  liaVi' 'i:T<irio,  ptihisliM;  in  It**   rivrrt  trihiihal 
£>'i' aitett -per^/niiriWflietiori;  the 'sl«n|^«*  bf^ToH^'iof 

SUU>    feoVfei^l''  CtiriRttiik'iicL* 'natdrany    foUilwv.        i. 
thtrt  waa  fio 'bU;(I-ron(I.  ■  llie  r^taU  *•*!* 'iJj'i^  aVvngin- 
btifea'-'io-rits  ioiniiifliid, 'Kkc  Ifhat'W  thv  •/*hfri";^/»W»'«vi 
in' tii^'  iTomosHe' tHliunal!  trak  a '  !«uffIt('Mrt  antht>Wty-fti 
tilt;  cxtt'utioii  uf  nh  uflV-iidliij^  riiliiiUT.'  >t>6'iKl,  tliiTC 
fbi"tlii?  ^rtnto  ri'flk'rth' no  «rtiUi»Htat?<>n"  at  SVpt-^-W." 
aii  MTanLi.  Ill-  iir  waA  A  ViTilWtitute  fiir  tlH*  frbd^  Artd'ii*'t!K 
wcit!  no  feii>l.  llien-  i-nnVrl  T»(»  no  (rbwmiirtatianl'  TliirxT,  t)H 
State  aveiifca'ii  iU  citSzeii.'whfthei-  li(<  %Wi,  wf  Vfh<?tlter  W 
wa^"ii6t,  srittjUfc't.)  the  Vtw />»'iwrfti*t^'"t*mt  fefto  Wf 
VJhklifr  hu  ^as  nit*  >f^ft*  b»Jft'wh^'/n  «U/«*;  '  Birt'  this  r«W^ 
<I6^^  ^lot  ft£)pH-  trt' thi,  IMkii!  Wtrci^k'  of  th*  >eknftvr^ 
lc(l^c<l  jwwor  of  the  Priirr'f'HnifinM.^    LnH^ly.  as 'thV>  Sutlu 
/ttalt  Witii  its'  !citt?i-rirt  rhf)ivll?aalT<';'an<TiVot'?ri''H6ttS<p»HilJb 
i^^  iii'ttans'.'  evcH  ^^nft  it  i^yo^oiijtwl  ^ch^sftotiaiiomi-j 
tis  pitnislimeiU  Ml  upoii  liKi^'V^ciilW'ffliinc,  alla^l<ft^II»ri 
ahy>-rson  conntck-iUvltl^  Mh;'    ' -'   '"    ■■'■''"'I  ■<[!.,„, 
"'1ii'^iigliiti.I,t'fcIie  iHrnt  llaf.nitv-"6f  liielKi  t'WWtlHiii^lii^ 

.,n    -  -.       ."i  ■    m!-'     ,    \,  ,;t    i,.' 

<l'*'-i8i'  ittMlinmiifuiri  liberuiii  ;<lliVi.<t  »qi«Q*<  l^ufU  i1ifJK.,|>fU>Kid% 
ft¥w«.i       ,  ,      .  ,.  .  .  , 
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CRHfi8|5jy„in-,,tIm  ,|W^.  ."Ei.E'IT*?"^/.^  t^.".  Qoafessor— "  Let 
atu(!;QtU, , be ,  fvai^e  .t^.i^^e  If-jn,  or  let  th^iy  war  Im?  V«Vne." 

■wJtM'?  Wifeiek^.itPiT^yswlaitf*;  it,,^ckno>ylyslge*i  m  the  plaineyt 
t^i;n^H.^  tlnf , -gi^d'VflJ  i'.ul.tf.|  Tho  mosi.t  yijrorpus ;  effort  ^t  re- 
pjTfif'ttfjn.st^iija  [t(^,,ViJ  fo.Vflil.  in- ,tlip:la.M>of  .Kin^' Ediuunp 
ajaoi^t  tl^ei  middle  of,  tbe  teutji  cenbui-^-.  ,,,Tli(i  king,„with  tl^- 
C9iM?;!ii;l  pf  his  ^>iitftn,  recites  tlwt,  ''■)t«>th  I;(in<l  all.  vli  u, 
hoW  -W-hft'T^V  |IiP  yprigUteoya  and./inanifo.l'l,  ti^ljtifi^.tlial. 
exi^t  ^jiff^flgiOiwTielvq)*.''  .  He  tbef),  jmiceedw  ty  euact^bat  if 
a(iy-t,Vit^n,slf.y  ^^v^lWi^' be  ,is  tolj^aji-tjie  feud  ll^lll,seIf,,uule.s^t 
Tiit^n  ^! )TW  bW'fi'iendfj  assist,, hi^i.t^.p^y  thp  full  «rr. 
^Ut-if  hi!)  Kiffdr-i^  fprs^lte  biui  ,ai?d,. will, nut  pay  *"!■  1dm, 
4^11  iJj^..Jtind;^'wl,?J;e  tv,  he  ,iw^/i(//,,^e!^e^ipt  ,fro^u  the  feud» 
except  the  ,«ffvnd,<fv  Ijiiufitjlf.  Jf, ,  Ijowe.Vf.i-,  py  kinsiuan 
Subs^iUentJy,  h(i,vboit?ff.  jthe  ofreji(lev,,.HVich  kiiiMinan  tlu-i-eby 
m»fees ;bi«isRlf  a  pftJ"ty  tt>.  th^  feud. ,  Jt  iijp^-ob^Ue  that  this 
t!inaoti"c)|lt  iueai)t  fi  total  forii^-faMuUatipu,  qr  disiuissipn  u{ 
tije,ftfi^ndvr  frpitt;  tUe  Maj^.  It -certainly  fa-iled  to  put  an 
eiid  tio,;pnivate,  waff,,,  Bat  in  aU  tbese  attempts  at  reform 
the  pi,-epe;Dce  of  tji^  sanction  js  mjtewiJrtli}'-  I*  consist^  ii> 
■what  was  tedmically  called,  ''reaiin.^i  t'''^  Hi'^o'-'*  nuiud ;" 
that  J^i'ia:,<iettij]g:  up  biiii  protection,.  The  foiiu  of^  this^ 
pv)tK)e!jB,,app*e-rs, in  tbc,.l^w  cjfj^ng  JKilinund,  which  I  have 
just^iiwl-  1  '^BMit-l  if  -  any  -cif  ,th«  vtbq-  If indml ,  take 
yppgpftnpq  jupgn.  any ,  ^nan ,  save ,  jtl\e  ac.ti^l  perpetrator,  ,let 
h^tt^i|^e.fts!. ,t()  t^c  feipjg  and  all  hi^fjiends,  and, forfeit  all 
t|iiua,t  hp  harV  :,Xwo  eiL*ci|wiistai?cefj.tbu» ponded  tpU^ 
down  the  liability  of  the  kipj  ;aB^l  ^confie(j[uently,  ho  far  as 
t)ia|;Jwl^i^ty  >y«pi, its  causey. of,, pn>:f^te  w^r^  (^i^ewasthe 
g¥«^H^|,9ubs,^tjiijtipn|pf,  t^e  neighbouvhojAd,  ,ff r  thi^.elan,  of 
the  neaJi  bur  for  the  neah  imvtj.  The  other  was  the 
inCfeHi^  of  the  kln^fs  power,  amVth&  consequent  increase  in 
the  value  -ol  tjitua ,  Jfing's  peace,   .jpiivate  war,  ind<^d,  wa^ 
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toWmlvd    w    a  UWr  peiiocl  *    jn  oiu-  lugal  hi^Uiry  Ujia 

ain^lv  ru«p(ini>iI)U)tT  uiii«thi  think,  have  been  effected  wUh 
t|ju  full  vHlaUicIiiiiviit  of  Uie  ixi,Vftl  powei-.  It  akiO  dewirv« 
nutico,  that,  wht-n  th«  royal  authority  was  Wfak,  it  ts|M)n* 
tanupusly  iweited  to  t!ie  practice  of  ciiUcctivu  ix-ii|MJ»>i- 
bilit^.  TliUM,  alter  tht-  uncrgvtic  attunpt  of  Kio((  Edzuiad 
tluiL  I  luLve  iiicjitiumij,  vKlhi'li-ul.-f*  Uie  ill-aj|vih«cl^  ^<uight 
to  :>ccurti  the  puac-o  whiclt  hu  cuuUI  not  inaintAiii,  by 
i-nactiii^  "thftt  if  a  bvL-ach  <fl  [jeacc  l>^  coiniaittitL  vntliLaa 
town,  lut  the  inliabitant^  of  the  town,  go  iu  pcisoD  and  take 
tht>  niuixjcfui's,  alivt)  or  ilc*a«),  oo- their  nearest  4^  kin,  hi^ 
t'ur  liuft'L'  80  late  as  the  year  ISbl^*.  the  Scottiali  bj^itda* 
turc,  in  dt>aling  ^vith  certain  tiouUIeBouu'  HightandL-iei,  made 
a, whole  clan  answcraljle  for  ihc  luLsdcvd-s  of  ita  individual 
mciuhcrs ;  and  in  auothc-r  statute,  shortly  aftciwai<ls,  thq 
chiuf  of  i-ar1t  tribe  was  uiadu  rus|jun»il>k'  for  all  the  otfi^noua 
of  tlie  sumaiiic.  It  nuiy,  therefore,  bt-  alHnmd  that  tbu 
State  ttnion  tcmU  tc  •■nipersvde  ilte  Gunlib  uuiou,,b9(J>  aa 
rcgai'ds  common  proptrty  and  as  regards  giianuit«cd.  pro- 
lvcti<.m.  I  liavi;,  thurofurc,  only  to  consider  thu  right  xf 
mutua]  sucL'c»uon,  or,  rather,  of  .ultiniatu  ruvunHon. 

J^  l^vQ  already  noticed  thu  old  Botnau.  rule  ui  AUCOM^ 
£ion.  In  case  o£  inttstacy,  the  rsucccJteioa  went  &h4.  ia 
thu  lineal  duucendoita;  fuiliug  llietii,  to  Uw  next  aguataj 
failing  him,  to  thti  Gentiles...  This  nUc .  ejEcludvd  a0 
only  all  i^atives  Uirough  tlnx  fumolo  Unc,  but.  eyea,«U 

■    l-,„-,.i;-«    ...,lt         .11.  ■■  '...■■-'  ■...:   ■■     ■  :-.i».    I.U..! 

*  vUmuMia^liy  L*wlk«T:th&ti(tUl^  an<li'il«'r-rv  I  »  t..:ti.  r^,,.  ,..)..{b 
tinuiof  wnr.  aiiiLiluiin]{  tlint  |)«ri(xl   Hmry  tiifonfl   '  ,* 

fis>t(iaimt  i»  fjiHxl  :  for  tUc  reftwni  ttud,  nUliuiitli  ti  ■-<  ■■  >  «■<  >-i  "i.i  u 
t>ctw«mi  tli«  Mtn^niftK  ["A"'"*!  J*^'  I  i-^«rtli«1i-fs,"tu  tliiwi  « lifi  nra  iw-iw* 
wil«  it  i>  tiiittiviontly  Ci»ie  tyi  pctco— .viu«U  ia  liiit^"j^,yi;>trJipi3i-^Slfhxii^ 
KJ.  I..  I',  ioli.  '  ■  '. 

-t  Bee  Kriulilv,  <(/'<  rt'/m;  |i.  'ZCA. 

Z  See  "  Friuci'a  Mn^'uinr,"  Aprili  lb79r  p.  ifO. 
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tho**  '  jSitt  A<»)v /*«,' such  as  an  uuiancipafceil  s:m,  who  hart 
paSBod  beyoiKl  the  limits  of  the  Hon:-^  h.)M.  It  is  notw- 
woithy  that  the  earliest  constniction  of  thu  woiils  of  the 
Twelve- Tables  was  highly  favourA>)le  tit  tho  ^ons,  at  the 
cKpeinse  not  only  of  those  outsirle  relatives,  Imt  of  the 
agnatiea:  The  woi-cls  '  Proyimu-f  A;/)>tififi'  M-en' eori,«itnioil 
Mtrictly,'  and  ■*'ere  held  to  destTihe  a  per.'^fin,  not  a  cla^w. 
Tf,  therefore,  ihc'Piftynnut  At/fni(ii»'  deelint'l  to  accept 
the  sncetWHion,  or  difwl  btforo  he  had  intimated  Ins  aecept- 
Mice  of  it,  the  agnate  ne^it  to  him  did  not  take  hiM  place, 
but  the' right  of  the  Gentiles  hecanie  at  <inct^  vested.  It  is 
alao  i*timi4cable  that  the  Piietor,  when  he  admitted  the 
cognates  and  the  emancip-iti'd  children,  never  f'Ave  the 
agnates  any  relief  from  the  effects  of  this  hai-sh  inteiTiretatioii. 
Bntat'ftome  period,  of  wliich  the  date  is  noi  known,  the 
Pr.<'tor  hy 'his  edict  entahHahi'd  a  new  systcru  of  suc- 
cesHioti:  Re  could  not,  Indeed,  make  an  heir,*  nor  coultl 
he  'diVeclly  unmake  an  heir.  Bnt  hy  an  ingenious  fiction 
he  iritriidueed  various  new  cla.ssen  of  heirs  in  such  a  manner 
aJT  ■  practically  to  render  inoperative  the  Gentile  rights. 
His  'method  was'  to  give  to  the  pei-sons  he  favoured  the 
goods  of  the  deceased ;  and  to  maintain  them  in  such 
pO!We.«isioh  for  a  j'eftr,  or  in  the  case  of  land  for  two  years, 
at  the  end  of  which  time  the  Roman  customary  law 
operateil  •  to  give  the  possessor  the  full  legal  ownership. 
The  parties  who  were  the  objects  of  the  Pnetoriaii  favour 
were;  first,  the  '  Sui  hi^ivJeH' -who  had  quitted  the  House- 
hold, and  next  the  cognates  generally.  Thus,  although  the 
old  customary  law  was  nnaltered,  the  rights  of  the  Gentiles 
rarely  in  fact  accrued,  and  In  course  of  time  died  out  from 
disuse..  Such  a  oluLUge  was,  by  itu  natui-e,  gradual ;  and  its 
dtite,  tllcrcfoi-c,  cannot  be  precisely  fixed.    An  attempt,  hpw- 

'■  *  'fOnihfc."  (H;,  32.  
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the  'Jut  Griitiiiciitin'  a^  linvin^  Ix-coiuc.  in  Ll  ....  i 
frrfttt*-!'  (iif  ijivre  aiithpianftn  hit*rett;  ()ri  lh»*oth»»r  lianvl.  ia 
theHecimH  Pwnie  war,+ tltt-'irclknAniwi  dtstred,  ■  in  ««<.**l- 
an**c  witli  their  (tfiitiU^  rtiity.  to  Vflii'trtWi  t'-  '  > 

hmHwtn  tnkiMi  hy  Hunliilml.  nrhl  the  S^-nu        .i.l.  m 

to  t\ii  MJ  ThJH  vtif^  \h  \vtn/mrkkh\<\  biith  Ij^^cAtm*  it  p¥vA-^  tlt» 
coiifcimianw)  (jf  iho  clfctodutv  to  gtf  lNt«  It  ptfri4irl.iin<Mjccjin«0 
it  ■ihirtvjt  thrtt  th*>  StMe  •tidmrt'lu'SiMW.oW-n  ^n  •^'  ' 
pjnit.UK-nntnii  fchcfUtii'iTi^if  th^^clnn.  Ky(miapas»''ini 
byi;ic«W4  it'ai>prtiiw  tlrat  iii  hi)i'timtJlhift>n*ft*  Rt)hj<CI'i*l 
QitfitUi;  HghtA  iv-ks  fliHCiiriiiv)  in  thl-  tninPtA. '"  VtifttrinnnuAyi 
htt  ^if*  1IX  nti  infonnntinn  ufx^n  tlw^ nlA(}ti>i^, ''^X0t*pt  that  tM> 
cast*  aitMt  upitit  n  itiKpnt^Nl  suiH!f<Mton  ti>'tlU*  t^>ff  nf'M 
fFet'Jiimri.  T)to  tone  mI"  thfr  wholf  i)«l*jiige  sc4.la!fto  iniHrnia 
that  the  *|in>MLio!i  \\i»s  mii-  iif  i^hi  law. 'ftTnl '  wr*« 'rnH'tif 
fnxifl^nt  lit^cunvnee  in  ordinary  practict*.  'If,-A«  ■  NMm^r^j 
thiiikf*,  th*- jiuljfiitfiit  wiTo  givpuftj'aiiibt  tlioUt-iitilt-  clAim, 
the  <l4*piw<m  \v«uld  ihtobtWss  hatv  actjeli-ratH!  Mt*f  -ftMhtfhnr 
which  MV  ftrt-  i-onsmh'rin'V.  Tiniie  it  M^tiL<r  th«t  lh»»  I*^isla^ 
tiuii  uf  Amj^iisUis  iimrfcs  thf  linftl  *afcfcifci^the  of  the  ffiiW 
By  tlie  '  •  Lfr  Jn  I  in  *  II— that '  irf,  the '  gt+*t '  MMu  tc  <rf, 
collection  irf  »ct«  knrtwn  bh  the  * 73w /'iry'fw  yf  •Php/i^H''^ 
vacant  inhpMtnii<\»^W*nfct^Jth*pcf»pkJ:  in  ot>n*r  wor^K  the 
Stati;  was.rsU'ilili4»id  ft«  thu-  iiltiiiiaU-  roV<*rfci<)iu-l',' hli  ph** 
of  the  dan.  l"hii»*,  «lthou«lnhe  IW>»'bf  th*  ^vftht  IWBW 
was  not  in  t«trti«  THjicdM,' thb  righ«  oMlw'  G«rttik<!d  fintjUjf 
■diu^i^arcdi  Thcj*  hftd  ilo  clniirt  st*  hmg^iM  tUM.'  *-^i>.'ahy 
Ofl^^aU;!^;  and  midtn  th*»n«w4awv  Mh«tt  th*t't*ngiwt«'>*f(ril«l, 
tfm!iSHt«i;int«iiM>M-dl'J>lii"ilia»m','U»«i'"J«V  O^nfUi^itim* 

•  iii.,  17. 
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mm^a«J  ;- i/utt,  nothing   vrj^   lefb  jip^>n    ^rhich  it  coukl 
9pe»-»tq.,.  ,     ,      ,•■..,.■„.....  ..■      ... 

.■Tiw..ohangii*  whioh,  atiRgmy,  w&yg  produced  l^y  the  adict 
o£  tlie  .PnetrH-,  were  effe?tu4  at  ,Athen«  by  du'ect  UiyiMlati<»i; 
I,}iftve.iiaid  that,  in  ihv  latttjv  S.tatp,  the  nild  of  succe^Miua 
■>VA'*  8uU*,tantiaUy,tb«  ssaaim  9«.thfl.t  ju  Koniu,  and,  iudtiwl,  in 
all,  Ar>'aA  touiwuiutles.  KiitJt.Cfvniiu  tliu  cbtldrew  ;  tlifnitha 
nsAV.  tOqnsiXic  kin,,  iadudin^  always  tliy  rti^  andruaually 
til*  aucond  Quu^n ;  thii-dly,  thu  clan..  Bat  after  th«  Pelopon* 
•tt^Uni^war,.  tht;  cii^aWt)  Hucc^eded  in  iMtablMhing  tlwur 
f  laim,  .eyea  .thpuglk  thtf  ultiniatti  i»y«i-stun  of  the  (State  was 
not.oHvb^teda-i  it  >va0  in  Imperial  £<umtL.  The  tiext  of  the 
Athenian  J^w,  which  .takuSiat  it&  comuienceuiunt  the-fauj^oiu 
sH^onate  of  Eukleidea,.  .ifi  still  preserve  I  in  one  of  tliA 
pnvAter.orfLtiuna*  of  DuiiiOiithen&4.  .Ineffi^Gtit  direatt)  thu 
j^ucoetwion,  on  fwluve  of  children,  in  the  foUowii^  order  trrt- 
V  Tp  ljiy(/thejr,i  p«iil  their. rsons  jtiv  Jtt'u\e^\  2.  To  reJativw 
wp  -W.  tljfi , dt'ij"itei  of  ■  HccondTCousin.  by.  the  fatlrtr's  hide; 
l^eferrfug  the  male  line ;  -I-  To  raUtivtt!)  on  tlw  mother'^ 
siderup  to! the  iikc^degnte  ',  4.  To  tlu;. neatest  of  kin  on  the 
facer's  fiid^.  Th&cu  is.  her«  a  procenaaiuiilar  tor.  that  of 
^me,.nasuely,  the  relaxation  of  the  old  rule  bj*.  theintco- 
duction  of' ^^  new  cJa^s  ofyivlaUves,  not  repretteniing,  a»  tlie 
old)  princjple.,y«qi}ir(Ml,,ih«  spirit  of  the  foundur;  and  the 
coiQfaqtient.  i:edsiction  to  a  minimum  c^  thu  cluncmf  .of 
Qsntj^le  8Bcco^io»i.:  Onbhe. whole,  then,  it«|lp(.'ars  thatltho 
^tii^^avei  wayiasi^he  StAtt^adtanced,;  |blmt.the'lastri%cular 
lE)ond  fti  Ueqtile  uoioa  tvas  the'right  of .  Bucci'^sion ;  awjldilial/ 
t^ffigbtipfi^Bl^co^ssAuO  '\vfuij:gi«d,wallfjr  nndtiruined  hy.,.\he 
aij^Oi;ii}^.,ot  thtA.oftJdJto^  .of-;;thQ.iStajBe,-oi:!ilry.  it8;|Kisitivij 
command. 
An  ans\Y;or  oan'Qow,  X  Udnk,.be  jgivea  to  /&  <rfi)e!>tion  that 
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pp-f-nt-i  itstlf  on  the  tliryshold  nf  Ri^ntan  law.       It  was, 

iin'loiil.teilly.  Rs   >Ir.  Ym<vl-  «ls.'r\-fS.*  '"the  policy  of  the 

Pni-t'trs/'  t«i  fiioHraij^-  the  wtu'nates  nt   the  tfspeuse  of  thv 

a;rnfst».'*'.     But  why  sh<'ul<I  tlie  PnftorH   liave  ailnptttl  thU 

p'jlicr.  ami  why  j^h  mill   thfv  so  jtereisti-ntly  have  pur^fui'd 

it  .'      The   Pni't'ir  chnnsr-i    fnnn   year   to   vear,   ftiid   the 

r.t?w  Pnct'^r  wa.-*  not  Unind   hy  the  edict  of  his  predecessor. 

Yet.  fur  ,L.".'nrrati<in  after  <5t."n(.'ratiun,  the  nlicts  continued  to 

evii'le  thf   cnstf^Miir-rv    law,   ancl    to   riecv.re   the   .siictessiun 

of   the    Cf^rnat's.       Sciiiie  writers  tell   us  cf  natural    hive 

and  aHecti'tn  :  t.ut.  in  the  first  place,  these fodinrpi  pennitted 

tht'  e-^tiihlishmt-nt  of  the  system  which  tliey  arc  assumed  t<i 

havL-  overthrown,  anil  su  cann«)t  l;avo  been  inconsistent  with 

it ;  and.  in  the  second  place,  it  was  upon   the  reuinter  and 

not  upon   the  more  innne'iiate  ivlatives  that  the   PRvtor's 

chaii;,n*    principally    operated.      Nor    can    the    change    he 

nttrilmted  to  the  extension  of  Stoic  principles,  for  it  had 

coiiiinenced    !n-fore   the    R-Jinans    had   even    heard   of   the 

philosophy  of  the  Porch  ;  and  that  philosophy,  althoujifli  it 

furnished  a  theory  for  an  existing  practice,  could  not,  and 

did   not,  originate   the  ]iractice.      Nor  will   Mr.   Poste'sf 

suggestion  suttice,  that  the  '  ^xa-w-pjwi'o  honofum'  sprang  from 

that  wn>ngful  poftxr-m'to   ([tm  jytsneifnovej  which,  as  GaiuH^ 

tells,   was   originally  given    to  secure    the    uninterrupted 

performance  of  the  Household  nuci'a.     Tliis  theorj',  at  most, 

servL's  t->  explain  the  method  which  the  Pnetor  adopted,  but 

does  not  account  for  liis  motive  in  habitually  converting  the 

possession  of  certain  person.%  excluded  by  customary  law 

into  actual  ownei-ship.     Nor  will  any  of  these  explanationn 

acc<mnt  for  the  Pnetor's  indifference  to  the  moral  claims  of 

the  second  agnate.     But  when  it  is  remembered  that  the 

Pra^tfU"  was  tlvj  officer  of  the  State,  and  wris  bound  to 

•  "(:a:i:B,"  p.  311  +  "Oatw,"  p.  Ul.  :  ii.,  35. 
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promote  Ita  intoreat,  and  that  the  agnatio  brotherhood  was 
a  rival  vory  near  the  throne,  an  intelligible  principle  for  his 
conduct  can  be  discemciL  It  is,  indeed,  probable  that  the 
mle  of  cognate  succeiwion,  like  all  the  '  Jus  PrcBtonu/m,' 
had  ite  origin  ontside  the  Household ;  but  there  was 
naturally  a  large  class  to  whom  its  extension  was  accept- 
able, and  a  sound  public  policy  p'>intcd  in  the  same 
direction. 

8  3.  The  Household  was  much  more  compatible  with  TranaiUon 

'^  *^  from  Cor- 

poutical  authority  than  the  clan.  It,  conseiiuently,  long  norate  to 
survived  the  full  a^M^ndency  of  the  State ;  and  it  left,  at  Owner- 
least  in  Roman  law,  deep  traces  of  its  influence.  The 
principle  of  universal  succession,  the  principle  that  no 
acquisition  could  be  made  by  means  of  a  stranger,  the 
consequent  retardation  of  the  natural  growth  of  agency, 
and  the  whole  doctrine  of  the  PatrUi  Potedaa,  are  all  due  to 
the  original  conception  of  the  Household  aa  a  corporation. 
Yet  this  corporate  Household  was  inconsistent  with  full 
social  and  political  development,  and  slowly  and  gradually 
broke  asunder.  Its  difiintegration  was  caused,  not  by  any 
ainglc  influence,  but  by  the  eonciiiTent  eft'ect  of  various 
causes.  The  process  may  be  described  in  general  terms  as 
an  alteration  in  the  position  of  the  Pater  faniilias.  In  one 
direction  his  powers  were  greatly  extended ;  in  another 
direction  they  were  greatly  abridged.  On  the  one  side  the 
State  gradually  discharged  the  trusts  upon  which  the  Pater 
famUian  held  his  property,  and,  consequently,  the  restrictions 
upon  his  enjoyment  of  it.  On  the  other  side  it  strictly 
limited  the  exercise  of  his  authority  over  the  persons  of  his 
Household.  Thus,  the  history  of  individual  property  and 
the  liistory  of  pei'sonal  liberty  coincide.  Both  of  them 
resulti-'d  from  the  disintegration  of  the  Household.  The 
House-master  stood  forth  secure  in  his  property,  but  shorn 
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of  his  power.    'The' flCjieiHifenk  ^   ■ 

peonilc'Ss,' but  free, '  '" 

"The  partition  df  inlicntanceS*  and  (*x**(nition  fordtW' 
li^'ie*!  6ti  Uii^f  ttt^  destroying  the  cmnmuViiilei-ii-thM  U  tj* 
fovtnula  hcartl,  ribw-ik-fiH\'s,  eveiywlkn*  hi  rhitift."    Tht  T3i* 
forces  wore  in  more  ov  less  active  opepatiftn  Sn  Rome  at  die' 
time  of  tlic  iVelVe'  Tables.    Tlion^  TJiblwJ'  rWo^Twi!  tW' 
partitiori  of  inheritances,  the  sa!ebf  ih<  tf  i3»^ 

Hnusi'hoM,  and  the  prrwer  of  tcsiUtiori.     A>.  in  ti.  '  '  rf' 

of  inhoritancei,  we  have  airea^ij*  wen  that  the  prii.  •  -  ■  m 
recognized  by  c^sttoW;'aiiH  v^' hidb^  ei^tttliili  it  U*A 
■within  cdrtain  limits. io  the  growtbVrf  archaic  ^oc-  tt 

it  was  a  Rtrions  luatttji*  to  c*6tal>Iish  a  new  Horwt-lmi.f,  with 
its  peculiar  socrfi.  for  the  continueil  nmi(il«iftTiee  <rf  SchWi 
prn^isich  ittttrt  haV^  been  niftde.  The  ptOc*sa'  bf  WfSiratidn 
was  prtjhabjy.  thttrftrre.  slow  abd  'ilifflmK.,  ^nfl  te<i*mM 
tH6  consent  df  all  parties  ioncerhed.  The  interfeirerice  bt 
the  State  gave  precision  t6  the  vagtrfe  enslottmn.'' dtiUfA 
The  ni}e  was  established,  thftt^no  ]fiieRk}n  cAuld'lift'i«tdttM' 
in  a  partni^rship  n^inst  hiS'  iHlf.  A  pfc>w«w.  xrhitth  wnjt  at 
least  conipaiutively  prompt,  waS  dCTnaed  fttr  a-^ceTininmg 
the  amount  of  each  partrier's  shafe.  and  of  ^iuditif,'  i(p  the' 
affuirs  of  the  partnership.  So,  too,  action*  wete  gtVcn  fur 
the  partition  of  indivldnat  pivijicrty,  and  fwfhe  ■"  -^l 
of  boiindarica.  Little  is  known  of  these  procceti,,  _  uiit 
they  belong  to  the  older  period  of  the  historj- nf  Ktrtwiir 
law,  and  it  is  net  unrcftsohable  io  etijipoed 'bbnt  ibdr' 
tendency  was  similar  to  that  which  "rtx-  know  "that  ^imrhT 
nipasiiri>s  prodiieu  in  nther  countries  at  (he  pre^tmit  time. 

the  *aJe  r^f  t^e'H^^ttspho!d  i^tate'wfei  tt  feni^^e  iaWftfa^ 
Orifflnallr.  as  I  have  ^id,  it  wii*  probably  p*¥i?iiWted.  w 
perhapn  I  shnuld  ntther  ^Hy  Unheanl  of.    'H  was  (heft 

•  Sii-H.  8,  Mua«V"Vaiivg()  Cbmmunitiw,"  p.  113. 


al!9.^ed  >with,,tl)e  conseat,  of  .the  comraiinity,  who,  as  the 
ultimate  heirs,  had  a  direct  interest  in  such ,  a  .trai^aotipii. 
Gra^ui^Jljy,  ;a3,tilie  e?(igenoies  pi  social  life  grew  urgeo^  it 
■wa»,cpn^idiire<l  that  supl;^  sales  ujight  be  made  ui  casqs  of 
e^ftrera,'?  pece^'jjty,  or,  as,  in  India,  of  failure  in  business.  In . 
IteAf  nd  i\^^.^\  a,ppcars  to  have  been  a  special  tribunal,  whose , 
dvi^y  it,  ^aa  to  ilecidfr  upoQ:the  exiatenco.of  the  alleged 
n^cesqity, ,,, The  tomb  was  excepted  frow.  the;  sale,  and,  if  it 
were  possible,  the  heartli.  .  Still  thesalewould.be  eft'ected.^ 
b^t,  opJy..ii;i,,a  particinlai-  form  and.  with  the  cpnaents.of 
sp^itied  pef^pns,  Ttus  .customary  mode  of  sale  wa?,  in 
Bpppan  law,  ci^Ued  mancipation,  or,  from  the  ceremonies 
us¥d  in  it,  sai9,  Vy  the  bronze  and  balance.  The  transaction 
TVP^,  attested  by  .five  wituesse's,  who  Diay  have  been,  or  have 
represented, [the  parties  whose  eoji^nt  wa3.req!uj.;:ed..  The 
atttl^ority  Off  ;tJie:  State  furnished  a  simpler  and  perhaps  a 
sffer  inethpdf  ;Thi!j  method,*  which  was  one  of  the  Roman 
'  Lc^iv  Actu^'jiie^,'  or  fonns  of  procedure  recognized  by  the 
Twelve  tables,,  was  styled  "/ji  Jure  C&isio"  It  was,  in 
effect,  a  coUtisiye  action  before  the  Praitor,  who,  upon  the 
defendant  admitting  the  claim,  adjudged  the  property  to 
the  plainti^  .  At  a  later  period,  when  the  consent  of  the 
five  witnesses  was  reduced  to  a  form,  the  mancipation 
became  practically  the  easier  process,  and  superseded  in  its 
t^m  the  fictitious  surrender.  But  the  assistance  of  the 
State  had  done  its  work,  and  alienation  had  become 
habitual  and.  comparatively  easy.  With  regard  to  the 
poorer  of  testation,  there  is  a  distinction  to  wlxich  I  have 
previously  adverted,  and  which  it  is  important  to  note. 
A,  teetameut  was  at  one  time  a  means  for  continuing  the 
upayersal  B^jceessipn ;  at  another  time  it  was  a  means  of 
distfibutiflg :  the  testator's  property.    In  the  language   of 

.,  •  "Gaiu8,"ii.,  24.    . 
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man  law.  H  wm  wlher  a  metnbH  of  *ippo{h¥ir_ 
flr  iimvur*al  suwcs^or :  or  it  wan  a  nifllKitl  nf    ■ 
'lilt' pnyiiiM.i    if  li  ;_',■..  i-s  or  charges  on  til"  ; 
the  one  ol  ject  was*  Jvlato«l  to  ihe  otTier,  ur  I  ■ . 
tlvt  modem  will  was  develojwd,  I   nnii»t,  liihi-   . 
writing  tliv  hiatrtry  of  law,  resist,  tTio  Icinpfnfii-m  t 

(latf  wfuci)  18  maUiial  f  i  i    j    .   . 

will  i«  distinctly  the  crealurt  ot"  the  ^Latc     Tl- 
is  found  only  at  Rome,  or,  if  anj-wlierc  ciso.  at'  A '' 
i,  it  i^  found  in  those  coimtri^,  and  at  f^af  [>> 
histopry  where  (^d  wHeu  tlie  !3taie^^  i 
not  fonnd  in  any  An,Tin  comnumity  ivhUt* 
the  clan  system.    But  Solon's  will  was  a  < 
\^  leglslativQ  authority  upon  clan   cuslt-tn 
IK'Haiin  will,  it  is  engugtitocStu  the  woi'ils  of  (^ 
"  Tegfiiment'i  ftidlo  luyn pAtsitl  i^f<l  j'uhlici  jun^  (.-(/, 

ift,  however,  another  oapect  of  this  powi'i . 

?'■'  ■'    ■;  'I    '■  '       -i*  r    ...    !  ,       r  , 
»uccQ68ion,  weare  iw  accustomed  t.n  lnok 

the  decedent,  or  io.thc  gain  of  tli        -  r,  t; 

that  that  successor  has  not  only  liyliusj  hut  dutn-.-.. 

he  rem  end  KJ  rod  that,  by,  the  custom,  a  /77/;'s   f.h,, 

otlier  person  in  manu.'f'  could'  not,  if  he  were 

refuse  to  he  his  fattier's  heir,  and  thai 

^lisadvantagcous  to  him  tobcsa'   Tht>Ii^:ii  uji.>  m.- nmv.  r-v 

iuccessov — that  i^,  he  succeeded  to  all  Lho  liabHitieA,  as  w*  11 

Win  to  all  the  rights  of  Kia  ancestor.     If,  thcreforel'the  ikUtia 

were  insolvent,  he  succeeded  to  what  tho  Roman  \ 

emphatically  called  "  damnom  heyediUis."     HiR  liiti-niuf 

,W(ye  not  confined  to  tlie  assets  that  he  received,  but  fee  was 

bound  to  pay  all  iho  debts^  of  the  deceasc<l.  even  it  th^ 

were  no  assets  at  all.     Tlie  n*a«on  was,  ttiat  the  FanlUia^ot 

property  of  the  Household,  belonged  to  a  corporation  ;  Uiat 
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the  jQprporation  was  bound  by  the  acts  of  its  Pat&)',  or 
manager  for  the  time  being  j  that  the  successor  was  a 
mepober  of  the  corporation,  either  indicated  for  that  office 
by  custom,  with  or  without  the  sanction  of  law,  or  appointed, 
by  virtue  of  a  po^er  confeired  on  him  by  law  to  make  such 
nomination,  by  the  late  Pater ;  that,  as  such  member  of  the 
corporation,  all  his  acc^uisitions  while  he  was  in  manu 
f pymed  part  of  the  common  fund;  and  that  he  took  the 
property  as  he  found  it,  subject  to  all  the  proceedings  of  his 
predecessor.  Such  was  the  rule  of  immemorial  custom  ;  and 
this  custom  was  accepted  and  enforced  by  law.  But  Gaius* 
states  that  "  the  Prsetor  permits  them  {ie.,  the  liei-edea  nec&i- 
sm'ii)  to  abstain  from  the  succession,  so  that  the  goods  of 
the  parent  may  rather  be  sold."  There  is  no  information  as 
to  the  tiifie  when  the  Piietor  first  introduced  this  "  henefi- 
ciurth  ahstinemli,"  as  it  was  called.  Whatever  may  have 
been  its  date,  it  marks  another  distinct  step  in  the  disin- 
,tegration,  by  the  operation  of  law,  of  the  archaic  Household. 
There  is  a  peculiarity  in  archaic  procedure  which  has 
.been  often  noticed.  The  remedy  against  a  debtor-f  was 
always  personal.  A  creditor  could  seize  his  defaulting 
debtor,  imprison  him,  and  treat  hlin  as  a  slave ;  but-  he 
could  not  enter  his  house  or  sell  a  foot  of  his  land.  The 
reason  of  this  apparent  anomaly  is  sufficiently  clear.  The 
land  belonged  to  the  Household,  not  to  the  individual 
debtor ;  and  a  sale  of  the  holy  hearth  and  its  belongings 
could  not  take  place  without  grave  injury  to  the  soci'ct. 
The  State,  indeed,  might,  for  its  own  debts,  and  then  for 
the  most  part  by  way  of  punishment,  sell  out  a  citizen  ;  but 
in  a  transaction  between  party  and  party,  neither  custom 
nor  law   sanctioned  so  extreme  a  course.      At  first  the 

■  *  ii.,  133. 

t  See  Mr.  Hanter's   "Roman  Law,"  p.  73,  aiiJ  the  sntborities  then 
collected. 
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fUUUtJl     lit    /-i<>it)rJll    uHJ 
IVft'tor   vc-ntureil  to  mt»-rp<wf  his  mithoiity  ^  ' 

..i^unilMfiV  uJE.  the  <.KtU»r.  the  onimarj-   r«jii..I' 

&i-VIH%  po^  ftvailaU'        If,  witliynt    ap| 

^;,^D  hi  J,  the  Pr«'Wr  btui  itfoi^rsu  to  hi^t^  fa 
..  olKTs^ui  ^lm>ugh  Uie  ^'o^ea^on.      1^^',  ^ 

,  .pi^ici'ssiuD  ri)mpv'l  into  ^wncfs^iip.    It  h  n   •   •- 
i,i«Uliaugh  Iw  t^iti  ad^U^  ,tli^  creditor,   t) 

,ven*,ur^.U>,u)^Si3i*,,op.,bcli^lf  "f  I  I-     .]. 
•i. Attempt  tp  uittv<JtM;o  Ibc  iupdcni  pxiuci^Jc  yi  iiuv 
|„^L  yR'U-lv  U)-^iibeititUt«  ft  r^nic^' ,&!<;&,> V^*^,,  the  |r,„„,. 
;ifTeuijxl>  ngaiitst  ttiu  .pi^'soa,  but  ,ty  elijf*  the,  -whole  tnn* 

tion  hy  ,*pp'yW-   ap  Iat  ^  th^jf;  won 
Pj;a8»f^>ku,li<l)u4atc  thy  e:yiatjj|»g, del'ta— ^vaf-  'luc.to  t. 
^nJuUu^    it)  is  prufbable  t^^  ^ug^stu>  ^an  i.  .1  ;>.f. 
(,,fVii£j)Hli«<l  ,;jKJic;y    of    t^  |l>icULc.! 
i,jAivt*>ninMti  Vim,  judgmei^f  ti<ajl^  we^  |enfyjrfl<;d  d|r)t« 

th.^    ts^'iRure,iWd^l»^ft,  9f,,,%„;dv)>toj:'^,  ^odf^^'j^^Jjn 

cf    if 
of'S"*''*  '  §i*-'^*'^  icijuence  of  th^  l^tftte^mx^p.^he  autl^orfi^j  ,af  U 
Hoiirt«  Father  oyev    the  inaubws  of  his  IT- 
ftQtilv.tfW"  «»  lopg-,  -No  !^fcat€|  is,  jikelx  to  ^ 

^s'/ite  subJ'i'Qtc^.    Xhtu),  ior  India«,^.X  haye  said,  Lli^i  Bnti^Jij 
4  OuvHrmukriit  never  even  liBt«'DeiL(  to,  the  claims  of  the  natiW 
_..,W  exei-ciflcthciir  patuj:oaI  power,.:,  In  eail^'  tim-.-.s,  the  i 

sui'^qn  of  thc'ijupiviuAC^,,o^,,ibc  Stf^tp.  ^Lii   «ithj|i  th< 
vf.Bacred  pi-i.>ciiioti!wau  itecftssorily  .g^^di}^  aij|d  .slcfw.     It.^ 
in  Hniiip  that  the  paternal  power  Iotigt*t  survived;  and  it^ 
was  in  Rome  that  the  authority  of  the  State  vbs  uost 
vigorous  and  complete.    It  will  therefore  suffice  if  I  brief 
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''■    I   ■■  M  '     i  I  ■■.■"  i  •....;'.    , 

narr»te  the    principal   events  in  the  history  of    Koman 
I^mily  Law. 

Witii' Regard"  to'  wlVes,  "althbngh  tasbs,  dVeri  lindef '  the 

.'.']6mf)ire!oceinTed  where  tlie  husband  acted  ks  i  domestic 

,  ju^e|  yet^'m'the  litei-'jwriods'of  Roiian  history,- tHefe' Are 

no  examples  oi*  ahy  severity  of  marital   discipline.'    Thw 

circijims'tahce'iimy  lie  explained  Hy  the  fact  that  trivfes  ■were 

rarely  married  ^6  as  to  come  within  iheir  hxiabaridS*  mfmtts. 

'ilainly 'from  consiiJefratibris  affecling  the'  property  of  the 

wifer,'  t'he' old  rClitjious: '  inaiYiige  had  fdlleh  iWcr  disofee. 

'  'tinder 't'h'e'metiiod'Wlilch  took  iti  jsldce.'ttifeans  ■wietef6uhd 

to  prevent  the  \wUai  ^ower  from  attadhing- to  the'fejWUMes. 

'irtiQ  wife'remaiftea'  M  the'  Household  bfhei-  birfch,  uiidcr 

'  the   T/icJfftu's  of' 'iii'r'i-^Uterfuniiliitaot  dther  agtiate,  and 

"ihiis  was'  not ' araehiiible  to'  her  husbands  jiiHsdictlon.    'In 

""  these  cireunratart'ees,  tlie  rei^edy  for   any   domestic  mis- 

cbhduct 'Was '  divorce,  a'  reiinedj'  which  -waa  obtained  aa 

'  easily  'as  't!^e' mafriagd' itsielf  was  effected.     The  marrikge 

'  '  iie  wa^,''lh<5'ded',  looseV  at'  'Rome,  towards  the  fall  of  the 

Efcpuljfic,' than'it  hafi  Been'  in  alinost  any  other  Atyan 

co'iAmunity.'    It  was  against  'thiS  merely  noniirial  marriage, 

if  so  transient  a  connection  deseiA'c  at  all  the  name,  that  a 

violent    reaction    set   in    under   Christianity ;    and   it    is 

pro'bawe'l^kt  a  desiri'  to' reivert  to  the  old  confatTeal-forin 

Iiad  a  maWi'iar  effect    upon  the  teachings  of  the'  early 

'"Church^' '  Itowevei'  this'  may' be,'  thia' 'change  '101131  have 

seriously   modified  the  archaic    Household.      One  of  'its 

prihcipai  mfeihbers  was  gorte.      The  ^Uxor'  of  late  days, 

'the  ' niefe   '  woiiiari    in   th6- House,'*     could  nerer,   iii  a 

'  religious' aspefeli' have  filled  ike  place;  of  ilid'Mat&r  famUias. 

1*116  earliest  limitation  o?  the  pbweir  of  the '  father  over 

the  children  Is' contained  in  the  Tw'elve'Tables.    It  id  there 

li    \-.'r.    .    !   ■■  'I  ^  :.'■■      r_   .-.i,.!      ,    .-..      ,J      ;;■   .  .        .'       , 

■  ■',:■'      ■■.-.•I!       ■li'.I  '     -j!  I     ')•        >!':■:'...  ■  !     t,-   :■  ■,!      ,  .,      , 

yll.:..     i   •.:  .,.;.       *  See  Fi<jk,  "  Wiirterbuch,"  p.  23. 
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provide^l,  tlioJ)  "  i£  tim  fnthor  sell  his  Kou.^rw  tiuostk 
aou  9haU  If  fruo  fruin  t\\e  father."  Kmtu  a  |«bm§!v  is 
Uaiu*,*  it  li«H  \niva  iiifcm-d  tlmt  Uie  ottawtf,  which  Urk 
fiwfti  eveiy  Gjve  years,  freed  all  persons  thus;  s(^.  tjKc^ 
those  wlu)  were  surrondrn^d  in  i^uLtisfactioD  4>£  (btioBgi^ilAt 
by  tticm,  and  those  vrhu  fur  purpu6i:i>  of  4)numcipatitin  ^nai 
the  subjects  u£  &  fictitigni}  sale.  In  Lliui  vit>.w.+  t4)u  i^^ad 
<i£  the  cDACtment  would  Lq  to,  Uznit  th«^Xather'fi  powsr-cl 
bale  tQ  a  uiaxuiiuiii  ieiTn  of  £ft<ton  yeti^^s.  Titers  ik.  fiow* 
ey^.  no  dutiiutti  ijUbrumtiuu  on  the  subject.  U'o  «iiiJr 
knuw  that,  except  in  thu  cft.sc  of  infanta  inkujo^li^w^v  afttf 
birtt),  tho  power  of  selling,  giving  or  pledp^ing^  cliildreo  w« 
taken  away  by  Diocleiian  and  hit  6Uce(:£H0i^  ;  hii-7  hi 

puwg;  u£  surrender  iu  liuu  uf  pa^uKiJt  of   daii..^^.  ^  Jj4 
^  l^ecome  obsolete  U*iore  tlw  tiino  of  JiistiiiiaD.  anil  wm^hy 
hiiu  furinally  abol^hed.     An  to  tlic  power  of  Iif«;AiiJ  death, 
Alt-smider  Sevenis  provided   that  .the  Bt^t^linAe   tiuiultl 
Itcar  fcl\e  f«thc4:'s  ccmplaint,  an4  if  theiiKJW  ^verl!  fv'wnd 
guUty.  ahould,  ex«Qute  tiponihiiu  tho  twntvaca  wtiich  the. 
fath^T  demamlod.     Consta^tinc  includeil  Mwitli,in  tl^  ineaai> 
in^  of  tho  law  reUUog  to  parici<le,  the  kiUiuji;  Uy  a  fitthdh 
of  lijs  son ;  a  ease  wliich,  in  the  first  Statute  of  Paricide4' 
tbf^e  huudi-ed  and  aeventy  yean«  iMiibi^^^'l  b4X'n.cwn;fuUjr< 
oniltted.     About  luUf  a  cunturj  after  the  law  ol  CotuUanri 
tine,  |by  a  constitution  of  Valentinian  Valens  and  Uratian, 
the  old  powor  of  exporting  childit:)!  wa^  talvt^  awav':  and 
th^  duty  of  every  parent  to  i-ear  lu»  oQspriug  wa»  duel&rviL, 
The  law  extended    ita   pvott-ctiou  to  sUv«^^    pntbnUy 
because  the  nweasity  was  more  urgent^  at  an  earlit^r  peri<Ml 
than  it  did  to  sons.     In  this,  case,  altw.g  it  wat^  nn^lvr 
tli^    Ejnpcrore   |tb«t,.thei  injpiTov^inen^,,beeM|..j'i-4i'l*Z.c«.. 


t:  nit. 


•       \.  .    .:    ■,       I',  ml      ■.il  ' 

i  See  Mr.  Foate't  *'Guub,'    i>.  1  h. 
t  **  I**  roiriwia  (Ic  rdiu-i.lii*,'*  ti.r-.  (i2. 
I  &4H1  iIm  niitbuntivs  wUmUxI  iu  Or.  I'lwtv^B  "  Guim"  p.  QSl 
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PitrOTiia'  of  uncertain  date,  but  probably  in  the  reign  of 
AugusfcM,  forbfttle  the  exposure  of  a  slave  to  wild  beasts 
without  the  permissioti  of  a  magistrate,  and  restricted  such 
pennission  to  the  case  of  slavea  guilty  of  some  grave 
cffeace.  Claudius  forbade  the  killing  or  the  exposure  of 
sick  slaves.  Hadrian  forbade  the  mutilation  of  a  slave,  and 
iocik  away  the  power  of  killing  him  without  a  judicial 
tentence.  Antoninus  Pius  protected  slaves  agaia-^t  cruelty 
and  personal  violation.  Finally,  Justinian  prohibited  any 
severity  to  slaves,  either  excessive  in  degree  or  for  any 

catoe  not  recogniEcd  by  law.  ■ 

-•■''' 

<§  5.  Milton,  in  his  description  of  the  tei-i-or  and  dismay  The  diaia- 
which,  on  the  eve  of  the  Nativity,  were  spread  among  the  infironce^ 
poHvera  of  darkness,  notices,*  though  casually  and  as  of  anity. 
sn>ftll-account,the  Lares  moaning  with  their  midnight  plaint 
upon  the  holy  hearth.  Good  cause,  indeed,  had  the  Lar  to 
moan';  and  yet  his  importance  in  the  new  warfare,  obscure 
as  he  seetrt^d.  Was  far  beyond  that  of  those  more  pretentious 
deities  of' whom  the  poet  sings.  Ever  since  that  memorable 
raght-i  there  has  been  between  the  Lar  and  the  Church 
a  wa* '  without  pariey  and  without  truce.  In  the  East 
the  Lar  to  this  day  obstinately  maintains  bis  ground.  In 
the  West'  he  has  been  reinoraelessly  hunted  down.  I  need 
not  i^peat  the  evidence,  which  in  an  earlier  chapter  I  have 
ofifered,  to  show  the  war  of  extermination  which  the  Church 
carried  on  agftinst  the  Household  worship,  and  its  general 
sttCcesB.  But  this  worship  was^  the  foundation  of  archaic 
stxaety ;  and  when  the  old  beliefs  were  thus  destroyed,  the 
social  Bupefttruciure  could  no  longer  stand.  Nor  was  this 
ail.  '  The  precepts  on  which  the  Church  daily  insisted  were 
antagonistic  to  the  most  cherished  principles  of  the  clan. 

■■■'-■•    i  •  "HymhofthelTatiTity.'^xxL        •■  —  •  '  ' 


>  n*  Ooi  «f  the  fliiiiiMUt  m  «•  atctv  Gontafe  def^.  «*« 
caAni]  lii»  fevoos  to  kt*  ntm  f  rppk.     TJifr  dn*M  jl 

tlw  HcOmic  f«i  kftil  ■  !■■!  I  a  JefiMte  )^i*fie.  mm!  ii« 
<lneriptioa  «f  Ow  iteotfacaiAir  Ze»  w  mi^W^i  in  »,»»« 
'  vUdi  iteafltlur  vaoU  .hudlj  li*vd'nf:a^dbdL  0^  firmV-- 
t  Afl'VMi  wunaUeged  te  («  of  one  Uoo^ ' Joruir-d  ,«n  (|» 
So  I'fO^  AS  thw  Ti«v  ns  ooBtfhml  to  iimr 
l«tXl«  Kipal  vw  pud  to  iu  B«^  ^  ,wah  a  Idrd 
'  Cldn^  for  !a  -BupafciiA  so  ijriapsclun  tvitii  4-  tXtf^ty  «^o 
«kJ-iio  mpecter-  of 'rpetoom.  wbiL  1  is  ..'IKlKiaet  ,<)>a^.  > 
i4«r«  M^ht  be   of  equml  or  ^mtvr  voRtk   >bl^    ■'   "vd 

'  tbb  tfevvnCbnU   ms  — -g*^      T"  .fH  ■^t.Fi^»a«_  J^'fTf*- 

L  «^n(awnt  «f  injtiriai  wia  &saav(l  obl^MHW.  HoWt  ibea 
*  oootd  h^  'ofgi^'*^  ^*^  oneiiutt.  aaii  piAy  ftir  U^p«»  jib^t 
>■  da^iiiUrfuUy  uw4  Inirl     Further,  'tlie  whoUi tliffOfrjr.fUid 

>  pncticc  of  Cliristiftnity  btiplKil  the  i^eotcuitHOi  uT  the 
indlri4lual  man;  ami  the  value  of  the  siAj^lv  huown  soul,  it 
faivolh'ei)  righu  aud  ilatiaa  which  couUi  Dot  W  Mbui:\lio«t«l 

rto  ihe  eonuuanda  of  iht  Uonsc  Father  >U  di<i  noi-i|udxly 
i|;iaOro  the  Gedktilo  relatiotui.  Or  introdooe  a  tHii<teni:y  >  to 
<luobcdienoe  into  tfao  Houechold  ;  it  itva>»  dirwOy  luitap^n- 
lAttc  to  thotn.  No  Christian  man  couiil  nmk«  <  the  •i-iily 
6flbrhi^  to  thi*  lar,  or  taki-  jiart  in  his  OeuUle  6a<9T*l-,nV^ 
He  tht;rufoi«  cea^«:d  to  !>«  a  member  of  hu  Uoil-^-jIioJU  Aixi 
of  faiN  Oem  ;  and  his  rights  and  duties  worn  limitd^d  ^  the 

'  in»tnbe><s  of  h'm  new  association.     Ho  stmi^  wmi  .tht:   pld 

'f«(!>Hll^  that,  within  Lhat  Nociufcy,  and  Buhj&it/to  ita  nilt»«,  ihe 

principles  of  Uentile  orjE^nizabioD  wwre  somttiiuos  appUtl 

BiH  th«re  UiiiHt  always  have  bceii  fiiiulaimaUiii   .liiil n  n.  1-, 

bbtwctin  a  Chri«tian  Clmrch  and  a  true  cUuli 

III  thoRC  ctuum  whore  the  Koman  law  had  dtsinlc^atvil 
tho  archBde.-<aoGiytyt  CtiristianiLy  supplied ,  a  poessiuji;  want. 


THE  DISIXTttftftATItni  INFLUENCE -OP  afflBISTLUf] 


tile  State- hadtakunthfplBco  of  the  elan. '  Babintht  SUtc 
*  thew  was  lit)  place  for  uvmit'U  m  fnr  chiktrtn  or  for  iJavv-s. 

FrodMlitsy- clmrtifcH  thi.?  pnjtwtion  <d  t)iu  fLaj*  wii:»i  |)iiiC'ti- 
"■^bHy<  n^tthr^nn^,  ami  -  t}i»  proteotioU  ofi  tbei.>Stfil«  was 

'^M  y«it  gt-antl'<i' t<ji  tliwnil  It' was  natniuL  UwidEoi^  tliat 
"■'tlieyshKHild  -ih-vk:ointi  a-rclij^oD  VhiLh  gav«  totlKiii  nut  only 
■■  piy)lwtion.  tttd/  a  «t>ciftl  jKwition  unU  cuusJJL-miiwj  mucli 
'"Btiymid  ftntthtn^  to'whicli  thv*/  cciulcl  otbtrsrise.  fltajjiM^. 
'  'Ptrhajiei  tht-se  'eoiiRiiltsWitiouH  oia_v  accputit  Jop  rth^.lact 
"  which  has  'ofU:!!  Wtiti  notieud;  that  it  wa»  in  ttmiis*  tbat 
'"Ohrhlii^ntby  ^AH  fiiuKt  «itcct»i>ful;  fiud  tliat)  it  mw>  iuj.Uie 
'"KmoVtf ''country  Uktvicbti  i  iiL<  tiie  <Pa^:Iah(l  aAiiongj  ihe 
'■Hmhfiw^;  "i^ith  tho  PoyafiB  nml  the  ileatljuii,  llmfc  its 
■'lidVft*ec  WBft'Hlowfcst.  No »l)ciwiLaco  furj*iistic  »tn[;Uiity,  or 
"  Mf  tTi6  Uu('n«n>  Intelligonoo  «f  city  lifii^nvill  eutiiruly  t)X|>Jain 
'■■ihefte  6i*U' Other  i-el^jittni  Imlvc  umdv.  ittipU  ph'^rwrSiin 
'■  iiJbirtrtry  'liMtrlct^^.  Norii*  tht  accuptaiiLu  or  C'fai'iMJaiuty  a 
''^urely^rietitwtoRl  prbceas.  In  e\T*ry  gicat  reliyioiw  t'Uaiij,'^ 
-'soiUfe'etVuti  uiuat  have  shakun  publtceuii&luiicu  iu  khu  old 
'  "'^iitti  "ti«f or*  tuon  a^e  pbijJart;dntoi  acoeptithti  nfcWs  .  JJiat 
'  feVeiit'  hiid'  (WcUtTLd  in  tht-  toiviife,  lilit  was  slow  iu  nffacUiiig 

the  coaiilry.  It  vras  the  broakiug  up  oi  tJieold  cliin»yftttm 
"t^f'tfte  'tefsewfc«  of  i  the  Prooaiiiular  j&risdiotioii.  ,The 
'.'li^citiii  OrhnU:^  had  Umff  ])Ouiiid  dtnvu  its  LitriiStl  tWdilitu 

'the  'Hber;  find  tvoh  among  Konian»  of  pUru  Uesc^iiti,' the 
■''OciitrU'' <Jrgiinb«i>ti^n,  ah  I  ha.vv  s«Jd,  biui  beijni  in:  «tB.ct 
"'ibandonMl  The '  Ed^iuavJ^rDvinciuk'^i&d  inaiW  ita  way 
'"'to  ti^iiiy-  'givtil  iovTTl  iu'  tiiu  cmpiroi  uid  Omt  vijiH  uiuant 
"'liliti'lAW.  Whnrotha*  great  solvent  had  btu-n  q>plitid,  the 
'' ditfistian' Church  found  a  ready  field  fwr  its  oi/tTtttiuns. 
'  '  IU"  tiVM-y^  HouAehotd   nuiny    wo.r«   «agori  to  .«cQL:pit;ilt8 

teachings ;   f«WF  cuvd  uiucb  tto<  ap|)iiXKj  llt^tii.     0p(}<«t£ioa 

l'-.Jirt;i-.]iI[-i:.    |.,..,i     '/I,!    iili .1     ,,\i     .,    ,1    ,■     .  ,,.,  ,        ,,,, 
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thtt  Cliurch  lud,  imktid,  tii  ine«i*  in  thta  public  irurahip.  In 
Uic  classes  Uuii  yvvra  ilqK'ndt'nt  on  that  worafiip,  aricf  in  the 
cuuntk-ss  minor  difficuUies  wliich  aroHe  fi-oiu  the  extent  to 
wliicli  ihc  old  religion  jienweateti  e\XTy  fonii  of  ancient  Iif<f. 
TLeso,  however,  were  difliculties  that  might  bo  overcome^ 
ami  were  very  difl(?renl  fmm  the  fitoHd  inn  itierrtite  of  the 
worship  of  tlie  Lar.  In  the  depths  of  tlic  country  JiAtncU 
the  old  UouM^hutd  oi^uizatiou  held  iU  couThc,  CAru1e?Mi  of 
tltc  changes  ahovo  itjs  hcad^  and  safe  in  ita  obscurity  froib 
the  llct<')'8  of  the  ProooDHul,  and  tlte  subtiUii/s  of  lh« 
advovatoB.  There,  loo.  the  old  kiiidlj*  5y>)t«m  of  domestUe 
senitude  continued;  and  the  want  of  cliangfi  wasuolao 
k^eiity  felt  as  it.  was  in.Ufwna,  or  in  those  part8  of  the 
countty  where  the  system  of  Uie  stave-gang  had  bee<i 
establislied. 

It  is  material  to  distinguish  between  the  princJpW  df 
tlio,  Christian  rt-Ii^ion  and  that  giiNit  organization  whicK  is 
"known  aw  tlie  ChrLstian  Cliurch.  Both  were  powerfal 
social  forces,  but  they  operated  in  dilfei-eul  modes.  I  havo 
liinUd  at  some  of  the  effects  of  the  former.  Of  the  httier  I 
can  now  but  vi:ry  briefly  speak.  In  the  troubled  titiies  tliai 
followed  the  long  decay  of  the  Roman  Empire,  the  Church 
was  the  sure  ix-fuge  of  every  form  of  literature,  and  of 
peaceful  art.  Churchmen  were  the  confidential  advisoZB  o^ 
tho  Kiiiys  of  the  Barbarians,  because  their  class  Imd,  and 
for  a  long  tiiiie  continued  to  have,  a  monopoly  of  culture. 
But  these  ecclesiastics  were  trainetl  in  the  Hainan  law.  nnA 
'their  administration,  under  this  influence,  tended  1x)th  to 
strengthen  royalty  and  to  iHsintegratc  the  elaqs,  Fui-tlier^ 
the  Cliurch  itself  ret[uired,  for  its  own  purpose,  the  assist-' 
Lance  which  the  Rouian  law  aloue  could  give.  Tlic  Church 
I  depended  for  it^  income,  upon  the  gifts  of  the  pious.     Ji 

*  Bee  Prof«wor  Btant'i  "  Hiit.  of  the  Cbrirtijui  (IiukIi  dnnng  tJi«  Pint 
Three  Cvnluritw,"  p.  1411,  H  »f^. 
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would  naturally  look  with  much  disfavour  upon  any  claim 
made  by  the  next  agnate,  on  the  ground  that  the  property 
given  orpromiaed  or  bequeathed  by  the  pious  Pater  fumiliits 
belonged  not  to  him,  but  to  his  Household.  The  Imperial 
Jurisprudence)  the  highest  result  at  that  time  of  the  trained 
intellect,  and  the  object  of  enduring  reverence  alike  to 
Poman  and  to  Barbarian,  contained  principles  which  exactly 
met  their  difficulties.  Accordingly,  in  dealing  with  those 
pepple  among  whom  the  archaic  customs  prevailed,  the  legal 
ecplesiastics  *  gave  to  3ome  of  the  later  principles  of  Roman 
law  a  powerful  impulse.  XJmler  their  hands  the  contract, 
the  tf  ust,  the  will,  and  consequently  the  separate  ownership, 
were  gradually  introduced.  Without  these  agencies  the 
endowments  of  the  Church  could  not  be  secured.  With  their 
assLsta-nce  the  whole  Gentile  system  of  property,  and  all  that 
depended  on  that  system,  were  sooner  or  later  doomed  to  fall. 
One  great  portion,  then,  of  the  influence  of  the  Church  aa 
an  agent  in  European  civilization  has  been  indirect.  That 
influence  has  been  exercised,  not  in  the  capacity  of  Church, 
but.  because  churchmen  were  also  lawyei-s  and  men  of  aflaira. 
In  other  w;ord3,  the  Church  was  the  medium  through  which 
f,he  Roman  law  was  brought  to  bear  on  the  clans.  To  this 
circumstance  is,  in  a  great  measure,  due  the  difierence 
between  the  political  results  of  Mohammedanism  and  of 
Christianity.  Both  these  creeds,  after  their  first  success, 
presented  thepaselvcs  to  their  converts  not  merely  as  a 
religion  but  as  a  system  of  law.  Wherever  they  extended, 
they  destroyed  or  modified  the  old  clan  relations.  But,  in 
the  case  of  Mohammoflanism,  the  law  was  an  essential  part 
of  the  creed,  and  that  law  was  based  on  the  narrow  and 

.■  u    ■    ■    ■      ■ 

ipconvenient, rules  of  the  Koran.    This  foundation  secured 
the  permanence  of  the  system,  but  it  also  repressed  its 

•  See  Sir  H.  S.  Maine,  "  Early  Hirt!  of  l!wi,'''  pp.  ^,  104.         ' ' 
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nattirft]  j^wth.    Inthc  caim  of  HJtirixtiamtT.'the  Uw  Maa 
no    part  *^f  it*  ircoil ;   it  ura-t,    imlueii,  iWoign.   iin4i  rvp^i 
hosiUe^i't^iite  i)ewi§h  ant4.>i:«dfaite.  >  Bui^thto'  cnodiiuxii-r 
(lentally'lteeaxne  ihg  mean^  of  ourryiug.ikiegal  a>'8toiu  with  • 
it,  ami  that  ftrstoin  was  the  uuturudi  wisdom  of  ibu  Iiiipc'riftl 
code.    TliUH,  the  Mohammodan  law  wom  itit«lf  Uk  ]u^ulucl 
uf  &  lower  colttira,  and  wns  itict>n»iitent  wibti  pro^^tvw.    Xl^c  i 
lawwhkh  Aceompanied  thn  (Jbrifitiaa  CJbarcb  Wfv^one  «fi.> 
the  greatwt  efforts  of  thf  huRiau  tmnd.<  and  B<1init4A.-«l  of/ 
indefinite  irnprovt'ineat.   .  Further,  i  whore  tb«  Church,  libd. 
nut  Uiku  with  Hthu'Roirian  lAw,  .it»  roailUi  M't^reittilEtroaiii* 
TbeprnnitivoKoltic(!hiiFchndaptMl  it»tUf  to  the  olan  03«t«iu.  . 
and  Mems  not  to  have  niateaiallyatfoctud  the  stracturu  oT ' 
its soeiet^:    fiutnoCliui(Jbnrch,tl  luiay  wfeiho  uxpre^sioiv  - 
haH  ovt^r  betih  ablo  to  iiiaintajii  ttei-If  in  ixn^iuttUi^D  «fi&h- > 
the  definite  org:)inlzation  and  thn  vii^archu  impulKca  of  th^M 
CImrcV.s  that  were  fownded  on  thi*  tintdyl  »)f  tho  Kinpii^*.    ;   ■• 

§  fj.  The  iiicluarn  nation  is  tha->  uf  coiiii^arativtjy /eo^i^t.,. 
<lato.,    Thtj  rise  and  growth  of  1^419^,  aaM«in  forms  the  prgpey  / 
suljeet  of  iU  own  j>iH)cial  hist^fv.^  ,,|5ut,wbati>\ii;r  yoiia^^ 
tUww  nations  m^y  severally  present,  thay  h&ye  e^:p>  cpmi^po.., 
ancestry.     ME.  Guizot*  pointed  outtljat  thcr<j  are  ihrue  gfe^; 
facto^.inKurupeap  civilization, and  that  these  a^c  the  ouKr'>ni-4 
of ,  th«  BarWri&Ws  the  Christian  CJ>mTcli„aud  tlw  £iu[ 
Rquiu.    Thb)  an&lysid  max  ^  expandajl,  JUjd  worked  qutiil;. 
detail;  anil  as  our  knowledge  of  each   sopsMtite  cluinea,i|, 
incrcHUKS.  their  reciprocal  iutiucncc  wi^  also.K'jH^ttiu-  un^fi^^r,^ 
Rtood.,,  The,  general,  propo^itinn,  ,hoiV(iVf»v  nj^pears,  to,  b&>| 
indi»put|Lblc.      M.    Guizot    coinplainsf    of    the.   difficultyfi 
attendant  upon  any  detailed  exaniiuativn.of  tlia  cxCincfe 
customs  of  the  Barlarians.    Since  he  delivered  his  famous 
lectures,  mateiiaU  not  then  availaWe  haro  bot-ti  cc»lleelecl*; 


"  Civilintioo  in  Europe,"  Lecture  IL 
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ami  t\w  preceding  P*?*^  attcnipt,  in  ^oiiwislii^hi  dcgrb^  tot 
supply  the  •It^ciency  which  lie  InnieaiU'd.  Hia  ospnMtupnii 
"  the  cujBtomH  of  the  BarbArian»,"  must* ba  taken  to  include 
ilie  prindpK'^uF  comniendatitm  iLiiil  of  ncigblKmrhcKKl.  Bui 
it  mwt  not  hf-  forpT^ttcn  that  theat.*  principles  could  not  o£ 
llwuiRCilvi's  have  produced  the  ixisiilbi  to  which  tliey  liAve  tn 
lar;y!ct1y  contributiH].  They  needml  the  ma^ifioent  prDcedcnt. 
bfthe  Eirtpiri>  ajid  tlu-  acoainiilated  oxpe-xnenoo  of  the  jurifita 
Nhr  cmild  the  latter  influcnoe  have  been  practically  available 
without  iho  aiwiittAnco  of  tlm  Church,  and  the  st-micM  of 
thMe  loomed  nffitrials  wham  the  Chui^h.  and  the  Church 
alone;  trai  tlienahlftoprovido.  'Hiur  tht>  Hnijiam  fuiiiinhed 
the  law,  and  tho  Oliurch  funiishod  the  lawyexs,  by  whidi,' 
fttwi  liy  wlKin*,  the  customs  of  the  Hoihariansworo  insensibly 
chalna^'d ;  Wid  both  th«  KBipire  and  the  Church  pi-cscntud 
that  high  ni^nizatinn.  und  ■  that  Bpectarlo  of  <vntj*lixiHl 
activit}',  u-Iuoh  Vnade  ao  deep  an  iinpre^on  uitoo  tha 
Bai'I>aj-ian  mind.  We  justly  count  among  those  victoiio.s 
which  Changed  the  dwtinioS  of  the'TVorld  the  defeat  &f 
Yarns  ;  and,  to  the  Teutonic  mind,  the  Honnansrhlacht 
ranks  with  Marathon,  But  Teutons  though  we  Ik-,  wt*  arc 
eqnhlly  botiTid  trt  reioite  in  the  great  victories  that  Caiua 
HaHu»  Won'  Over  otir  fencwstork  at  AqxxK  Sitxlftip,  and*  "Oh  '■ 
the  Raufline  Plain.  If  Herman  saved  Northern'  Eiiivipi?  ' 
fiTnii  becoming  Romanized,  and  so  prmjerred  one  main 
element  of  our  civiHaation,  so  Mnrhra,  the  pi-ceui-sor  of' 
th*  Ctesara,  Wrtidered  possible  the  EhnphxV  R  irtin  Xiri- ' 
perial  law  and  Imperiyil  tradition,  r.nA  not  th(iS4>  of  ih6 
Republic,  that  Hhap^-vl  the  hi.*t^)ry  of  modern  Kumpe. 
If'iif a-*  the  eonsuWte  of  Constantino,  and'  imI  the  ctmsulatfr 
of  ihe  Scipios,  tlrtt  weraed  to  the  Barharian  dhiefMt  the 


.•jWriting  (f(  TTie«>U««»i  tbe  Gothic  bwtoruui  my^ :—"  r*atga  e«l  oaotul 
onUiuriai  f|tiiHl  ■umiiium  lit>!iuin  {irimiiu»i|U«  !u  mniulo  ■lecnsedwitnr.'' — 
Jcurtm^tl^  Itth.  Grt;  c.  57.  ;■    ,]■  i  ..J      ,,...ui  .„  ...,.|/..,|..  . 
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Biiminit  of  limnan  auibitS<>n  aiiJ  the  liipfliesjl  crown  of  eartiiK 
glory.  It  wftM  tlie  Iftw  of  Justinian,  and  not  the  law  of 
Cicero,  that — more  etieetiiftlly  ilitin,in  its  day,  even  Hulleiiic 
culture  had  don* — took  captive  ite  mde  conquerora.  It  "wnn 
tliw  Ci-ntmliw!*!  Omreh,  nod  not  the  isolal-wi  chiirerlKy;  of  tho 
si:veral  tnbc»,  that  adiiiinistvi^  that  law  and  built  up  the 
luoduru  kinship.  It  is  idtir  bo  speculate  upon  vrhat,  in 
totally  difU'rcnt  oircnmtAanD^s,  might  have  happened;  l>tit 
it  Ls  not  boo  mnch  to  asiwrt  that.,  if  Hit*  Tcutdnic  elanH,  tw«t 
tliousond  yoant  ago.  had  settltMl,  atU-r  their  usual  faAbion,  in 
Italy,  ttibdent  ^viJizatioA  migitt  neve^  h&v»  iaHoleli;'  and 
that,  if  it  hud  arisen,  itA  oouiH0^rould'c)»rtAiu1y  have  taken 
a  different  dii^ection.  '       "   •■  ■'' 

Fl>w  Miljeets  have  caused  to  historical  students  uiorv 
lUfliculLy  Lliau  thy  division  of  history.  'Hie  old  division  into 
ftiicii^nt..  niCNliii-val,  and  luoilem,  has  long  been  abanrluiied. 
Thf  division  was  hopelussly  indistinct,  for  no  person  coiUil 
tell  where  the  one  ended  and  the  other  began.  Further,  n<> 
more  chronological  arrangement  is  sufficient  to  iniUcate  the 
social  changes  which  true  history  must  descxibe.  The  time 
dcpvn<l»  on  tlie  changea  of  :^tructui\%  not  the  chaugcn  of 
structure  upon  the  time.  Hence  every  attempt  to  draw  the 
line  between  ancient  aud  modem  histoty  has  been,  and  must 
l>c,  unsuccessful.  The  ordinai-j-  division,  which  was  certainly] 
incoMx-ct,  was  at  the  extinction  of  the  Eaiipire  of  the  West, 
Dr.  Arnold,  with  greater  liv^toric  insiglit,  drew  the  Une  at 
the  coronation  of  Charleniagnw,  Mr.  Freeman  would,  I 
think,  accept  thi.s  division.  Mr.  Hallain,  for  at  Icj 
Byzantine  histur)',  selected  the  reign  of  Uevacliuii.  "  That^ 
prince."  he  oh»erves,*  "  may  be  Boid  to  have  stood  on  the 
verge  of  *K>th  hemispheres  of  time,  whose  yoath  waa  croM-ned 
wjtli  thi?  laAt  vioiories  over  the  suoceseors  of  Artaxerxts, 
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and  whoae  age  was  olonded  hy  the  first  oalamitiea  of 
Mofaunmedan  inTasioiL*'  Hommaen*  has  proposed  a  new 
and  ori^^nal  division.  He  wishes  to  divide  history,  not  by 
years,  but  by  locality.  In  his  view,  history  is  tLe  history  of 
civilization  on  the  Mediternuaeaq,  and  the  history  of  civili- 
sation on  the  ocean.\;jBut  a  (rue  divisitm  of  any  (nganisia 
ought  to  rest  aponsome.  oharacteristic of  structure, and noi 
upon  any  accident  either  of  time  or  of  place.  To  me  it 
seems  that  Aryan  history  includes  both  tiie  bistoii^  of 
Gentile  socif;ty  among  the  members  of  the  Aryan  race;  and 
the  history  <tf  political  society.  The  Clan  and  the  State  are 
its  two  leading  features.  Qentile  history  is  the  history  of 
the  Clan.    Political  history  is  the  history  of  the  State. 
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AdwpUun,  prugvw  aiid  ulTcct*  of,  27,  IM  ;  tixaiUtionB  upon,  105  ;  intendod 

to  beiiL-Iil  ntloptor,   not  KdopttMs,   107 ;   A    meukx   ot   providiog  for 

younger  aons,  A.  ;  of  wom«D,  d6,  SOO. 
Adultery,  why  truateii  differently  in  men  uiil  ia  women,  211. 
AgnaU',  ni»kruiit,  ilutitu  of,  135  ;  pliraae,  h<rw  oonHtracd  at  [tome.  4AI. 
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Agni,  worabip  of,  50  ;  nxmvd  u  a  HoUMhold  iiwi,  Gl. 
AimoiRaR,  meaninga  of,  1 1 6. 
AUtoutioa.    Sm  Land,  Proptrti/. 

AllottneDt,  original,  variana  aanisa  of,  220 ;  impliea  ofirtaJD  right*,  ib, 
Alto^RDce,  doctrino  of,  378. 
Atnbitua,  meouing  uf  ii>  tlie  Twelve  Tables.  222. 
AmphiktyuDV,  natare  of,  i69 ;  oath  ot  Delphian,  270 ;  eiamplea  of.  i6.  ; 

tnie  ouimcter  of,  371  i  beccfidal  iulluence  o^  272  ;  diMa  uwt  lorui  a 

State,  317. 
Anoeatora,  wurahip  of  deoDsaed.     See  I/tnue  WorMp. 
Animiini,  provKloncn  of,  35. 

A[>|)oiutiuunt,  a  mode  of  procuring  heirs,  105  :  «*rUeat  form  of,  lOS. 
AtiMk  mark,  ruliut  of.  224  ;  origiual  diatrilintion  of,  225. 
Archaic.     Sjeo  Soiuff^, 
Anstutlci,  ou  ilellvuic  families.  36  ;  hia  definition  of  a  State,  330;  end  of 

civil  tHicioty,  32'i ;  his  di?a<:n^>tion  of  a  pertf-ct  (.■jty,  328  ;  OD  reform 

of  KleisthoDfl",  366  ;  on  the  «i»)  nf  a  city,  370. 
Armeniiiiis.  Prof.  Urycc's  deaohptioii  of,  StU. 
Army,  t^votiitiitn  of  th«,  335, 
Arynon,  value  '>f  nvidencc  reapecting,  2 ;  original  seat*  of,  277  :  oivilintlon 

of.  279  ;  method  of  inquiry  aa  to,  ib.  ;  Uousebold  of,  281  ;  agnaliuo 

am'Wg,  2S-1 ;  Houso-worship  tuuonf;,  285 ;  clana  of,  2S7  i  divinooa  of 

oUus  of.   '£iHi   olasMM  among,    291;     mark   ayBt«m    amuuf,  Si.2 ; 

mciety  &inong,  S9&. 
Aaha-VahiHta,  Hin  Iranian  I^ro-God,  SI, 
AasuciatioD.     Sue  Jtrlitjion.     Formation  of  artificial,  SS8 ;  religions,  303 ; 

profeasional  30i) ;  fluunploa  of,  312. 
Ath«ns,   political  integntion  of,    327 ;   rcnonstruction  ot  polity  of.   SWfi  i 

rv^tiirea  >crvicM  of  metios,  3t>8  :  why  no  Jua  Uonvrarium  in,  4  J8 ; 

okaui^a  in,  «ffoct«d  by  legialatioo,  4tiS. 
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3S5:  hisci-iticiimoa  Juarnlilicum  utd  Jot  PrivAtum,  S43  ;  hwxiftw* 
on  ciutoniAi  V  Uw,  .190 1  tiit  il«9iuh|iLii)«  ot  the  iiiudtf  by  whinJicastam 
)>  autcttonMl  iliMimteil,  S9I  :  fiulii  to  |ierc«ivt  how  oowtoni  tmmiiiM 
Uw.  401  ;  wrongly  M.iniM  Loni  EldMi.  402.  «10:  4oe*  notdiMitf] 
abvalnte  utd  tjeuerbl  Jutiw.  i03. 

BMichai,  nbtiHoa  in  Roman  wnnliin  of,  3S^.  '       , 

BMod,  on  the  relatioa  of  phflusopby  ftod  r«ligtatt,  \9  i  vfeir  of,  u  to  txteuk] 

of  Jus  I'nMicunt.  ^'Jfi. 
Baaqnes,  the  nprcticiitiitivcii  of  Knroitean  Aborigitvei;  SS3. 
BMtAfi.  n<>1  meitiUrof  HiitmcbiJd.  ,». 
Bchiitun  itwvri]itictTi  citt-il.  2lI7. 
Beliefs,   in  histi^ry  and   in   Mienoc  di9tjngDiBbe<1,  15;  oootrwt  iBf  wicietit 

ftu<l  in'xlvrii,    in. 
Ptnefici.',  kiial<-ipu^  lo  i>cculiutn,  249, 
Blfilfif^.  primitive  ricwa  nt,  17. 
Blood  P«uil,  liisloiKvil  uiiiMirtA]ic«  of,  136 ;  wkstbet  fragod  fot-  cogmtw  ia 

HoitKa-,  IfiS  :  Iiuitor/  of,  -tin,  iSO. 
Bor-Und,  vh^t,  '230.  t 

fiod- tliiuj;,  tuialoKOui  to  Comitia  Calata,  100.  11 

Boaeddi^  wlio,  «(>,  171  > 

Borough  Eoglifth,  etutom  nt  axiiUinod,  82  ;  indiettea  original  eosuaotw,  8& 
BoiuitutriM,  gnardiui*  of.  4S. 

Bmhinaus,  nri^nally  &  litenuv  fraternity,  3IS.  ti 

Br&iid«  Krbo,  KotM  coatom  of,  lOtf. 
BrahOo   IaWs  oitad  aa  to  acx)ti6iit  and  lubehtaiide,  239 1  aa  lo  i>rufeasK«i«I 

organtatiob,  311. 
Bridgwt.  at.,  aale  of,  94. 

Brotherhood,  reliraotu,  SOS  ;  profeoeional.  .^OA.  H 

Hrnwnie  in  Great  Britain,  46.  i 

bnriai  iHoiua).      Sm  i/oaac  Wortfiip  aud  Utarih ;  prtMiit  pnctica  i)C  Mi 
'  avidaocB  of  in  tireeoo,  Uoia«,  auil  Jitdia,  il>. 

Capiia,  ^amnites  admitted  to  citjiotuhip  of,  87*  f  Roman  trcatnuatof,  $4A. 

(.■ftnt«,  wlmt,  5ta. 

L'ato,  oti  HuuKc  Fatlivr'a  duty,  48  [  fMutiahfliaDt  olatavaaof,  00  i  daaciipcioQ  *1 
of  VillfcuB.   llWt.  -    I 

("eliljacy,  prulnUiliwimf.  72.  *| 

Lvntiinu,  a  land  in^LMini,  :t34.  *l 

lliiaf,  wii'f.  )-0  :  iHisitiMn  of,  ib.;  dcvi>1o)M)ient  of  o(fii-t<  of,  1^  |  retatio*!  cf-^ 
iM  uluiaiiiisu,  lt>S  ;  dutiv*  of  iiinuit«iiau<.«  of,  :ii'i  ;  diflofl  from  lotri,  'I 
2^7. 

Chinate,  tlictr  virw>  ha  to  conaumptf(«ti  of  ancrMce,  9A :  their  wotahtp  of 
decea^et]  aiiLvstorf.  37  ;  atieiigtii  of  this  fe<:liRg  aiuiibg.  41 1  luain 
obtktaele  tu  iiiiasioimriL-s  aiuang,  S7;  annual  fcaatso^  I  to;  atniotim 
of  MKiety  AOiaiip,  Jtvd. 

Cliaroli,  i>niicipk>s  of  iiM:t>DaMt«nt  wltb  Household  wonliii>,  47R ;  toA  witli 
tJto  iilait,  4|74  ;  provider  for  wiinion,  cliiUimD,  aud  aluvoa,  47fii  why 
liinro  »nci*Mfiirin'  town  than  in  n.niitry,  ib. ;  dillutcx  Kxiiian 
law,  476  ;  applioi  a^lvaoved  patla  of  that  law.  477  |  pofiti>:>t  iveulla 
whv  (iitlorvut  itojii  Uioaa  of  laUm,  tif. ,  ioJIutuaw  of,  ou  Karojicaa 
cm'lwation,  478. 

Cicaro,  dofieaa  Gaiitilea,  141  i  and  tMpublics.  S30  ;  on  fcm^o  lutdagv,  391; 

on  aanctit}*  of  Honso,  Su7  ;  on  Juriadiction  of  PrertoF,  W1.  '    ' 
tSnden,  th«  breaking  of,  what,  51. 


City,  Ari*!©!!*'"     '■  ''     v  hi  nf  n  p«rfi>c(.  32S  ;  form  nt  Aealraelian  «f,  341. 

Citjr-StuW,.  («!.'  >  -  »(,  3^0  ;  orxaiiixaUxa  vf.  tb. ;  »u  ol,  ib. ;  fiuluro 

of,  371  ;  j.v-  :,  -  ilioreol.  ii>. ;  vrliy  it  did  not  devalup  n'proaent&tir* 
iti«tiuttion»,  iiri  :  not  tornuirwl,  i^. 

CUo.  diwcnption  aS.  H'i  :  ayiiocyin*  of,  ift.;  Bigtitaod.  114;  Bftjpftt.  US; 
Kjinugi,  ^  1(> ;  laiMniiui,  117:  ItUac«R,  th,  ;  uora  of ,  Hit;  tomb  of, 
tl9  ;  wofHhipp^ti'I  thtnr  AiLOA«tor«,  ISU  ;  iah<>.Kt«naa  of,  122  ;  or^ui> 
I'.ic..  ization  gf,  124  ;  chiof  of,  J*i^) ;  vuuuvU  of,  127.  129;  ■x^uapliw  of 
laws  o!.  I2H  :  officoa  in,  13-';  iulini«iou  to,  131  ;  dt^partaro  from, 
\3I :  oltligHtions  af  momlien  of.  13:t ;  Tengeanc«  at,  l.'HJ;  theoriea  of 
ongia  of,  ib. ;  %  Dutural  dcvrlu^inicut  v(  thi:  liousvhold,  HO ;  walogy 
of.  ta  H'tumbold  in  Kusuok.  ui  ;  distmotion  of  ranks  iu.  192  ;  diffofs 
from  Clnei,  l!l3  :  XKoyiX,  l^J;  Ixnd  of,  u  re^pu^li  itninffen,  214: 
liuid  »[,  tut  butwecit  daiDUiuai,  '111;  two  fortn*  ^>i,  'i33 :  natural 
ex{MUiaion  of,  'i5'.> :  •lu^crtptini)  nf  expnniled.  2l>l  :  difficult;  uf  co- 
operation in.  '2)i2,  2t>!^  :  iiii-L-d^tioii  uF,  by  cun^ineat,  2I>&  ;  uuttcifttioo 
•  ,iu:  "J'l  b>  at^nwuieitt.  2l>8 :  iiUiiuiv««  of,  274;  imugunt  tu,  2tH) ;  dud- 
Kenpaln^c,  2*7;  iiiilitAry  n»pcrt  uf.  335:  tany  8urvi\-o  lou  of 
territory.  SCI;  huw  nioaiti«d  by  blutv,  S(H;  iudividualitv  imcon- 
MMtoiit  wit)],  -l»5  ;  >iitl<li>  til  8l*tv  aX  Kaai«,  45(1,  462  ;  joiut  liability 
n(,  4AH ;  IiumI  cattuttnipbe  of,  462. 

ClAnamim.  cljinf'ii  brothvr*  ;»rid  kinilrvdf  lOS  i  tonritoiml  rvUtioua  of,  212, 

(.'nut,  Kinj;,  liiwa  <<f,  cit«il,  'i'M. 

Code,  first  a^ep  towar-la,  404. 

Catux.  meaning  uf,  ,121. 

Cqotiation,  fauw  distitiguislied  from  Kgn&tion,  147. 

CoiG.  aiwecb  of.  25. 

Collcffim  tbiur  poMtivn  in  Koiue.J310. 

ColimiOK.  military,  373:  Ivj^utlnttva*  jinwi^ra  of,  379:  natnraliMtinn'in,  SflCu 

C«n>itAtaa.  S«o  Oa«l»ii«rht^t,  ]Jiiitin(,'iiiii)i6d  from  cliieftiiincy.  24? ; 
tnxriinniic  aonditintiH  of,  th.  ;  liidtiiii  cxi^iiinlxa  uf,  349. 

ComitiK  calata,  tiHn,  analogue,  mid  na-uning  of,  106. 

CommeadAtion,  iutnr«  of,  44i». 

Common,  ri^htu  of  in  Kuultitli  law,  231. 

Gflinnranity.  .Sec  If'orM';'-  (.Wtniated  witli  immontty,  2IS.  232  j  tutere 
of,  in  lund,  213;  aiw  of  primitive,  216;  co^xJata  with  ehieftaiaoy,  344. 

Condominium,  distic^iahcd  mint  Donaortium,  ISO. 

Conl&rrd,  anaJfi^nii  to  ti&pindas,  171- 

CoiKiiitat,  B.*Bi -ctalions  by,  Seo*;  unonut  of  land  t*k«a  in,  208. 

OanBOKaiuity,  three  modM  of  tnuaof;,  147. 

Contract,  theory  <if  axiciat,  10  ;  major  premiaa  in,  406. 

Coata,  origin  of,  438. 

Conlnncfls.  M.  1>e,  psc«ll4>ncc  of  liia  "  La  Cit4  Antiqnfi,"  43,  413. 

CoDEkcir.  of  Hi^Rchold.  09 ;  of  ctaa,  127  ;  iU  number,  I2S. 

ConnCritm,  nal^^d  fn>m  inhAbitaata,  I4&. 

Convailf,  <l(»cnpti<m  i>t,  164 

CnltiTatora,  generally  tram  inferior  pcpolatioot,  3M :  t«lt  of  !r«e  aod 
utifr«<.-.  2^. 

Cbtu,  neaniiiK  ant)  etymology  of,  33ff. 

Cuatom,  cumpariaon  of,  with  law.  3$3 ;  not  a  MnuaaDd.  i(. ;  how  far  it 
reeeuiblM  a  law  of  uAture,  ih.;  liolda  in  arcbaio  aocistiiia  tka  pUoft  ol 
law,  385  ;  cauio  of  power  of,  'A.;  rarioty  of,  386  ;  di*lili«  of  onltured 
Di'^a  to  uncnltorea,  3d7;  diaallowanca  of  IrUh,  397  ;  diffanoa  of, 
.^ .  36-3 ;  when  it  bocomen  law,  391 ;  Itow  it  booonien  law,  393  ;  bialorioal 
at:'  avideDoa  ber«o(,  S9C  rl  rag. ;  oan«m<m  of  into  law,  rr«ent  cxamdoii, 
400 ;  l«gal,  di0»r«  from  caatomary  law,  404  ;  inOaeace  of  moaera, 
apon  law,  405  ;  oooBection  of  law  aod,  406,  407;  of  Nataoaa,  450  ; 
of  Um-  .Sea,  451. 
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PjelopM,  life  among,  228. 

Daor,  cUmm  in  Irsljmd,  25S,  2&&. 

Daghda,  th<>  Draidic  denicod.  3IS, 

Damovoy.Hiiaoiaii  Hhum!  hiitrit.  44,  S2> 

Dttnotng  girl,  ciuic  nf  Indian,  '236. 

Dftttght^r,  incApfthW  of  Mcfonuing  MOn,  55 1  n0v«r  ftdoptod,  66  }  «itl«  «C 

94 :  diBsbUitim  of,  m. 
Davifls,  Sir  John,  on  Irinh  t«nor«».  346  ;  hktcryct  Ua^yrt,  «87. 
Dead,  feMte  to  the.  60 ;  forbtdden  by  Cliuroh.  ISa 
Debtor,  archaic  remedy  ttgwnul,  409  ;  Uv  reUting  to,  470. 
DemooB,  uit^ieiit  giMii  w  ckllcd,  3S. 
Deinoath«iiea,  puuugo  in.  ezpliuned,  206. 
DepeudeuU,   cuuw  ot,  in  Honaehold,   IffJ,  et  «e0. ;  in  olaiu,  2S1  ;   Uad 

rights  of,  2A3. 
DflMMtita,  nile  of  wx.  196  ;  illuBtrttionB  ot  n\m  of,  197  i  rnl*  of  threo.  190, 

20i2 ;  priMit  ot,   200  ;  varioaa  &jii>Ucatioa  of  nil«  of,  2W ;  ■unrivkla 

of,  907. 
DhAma.  eipUnatioii  of,  416. 
Ai04Kitrtt,  what,  340 ;  csnmniM  of,  ib. 
DionwdM,  apeeofa  of,  in  ni«d,  «xplAiiied,  909. 
DJTorce,  whaB  oUowmbEe,  90  ;  muat  bo  in  Foro  Domutico,  99. 
DoniMitia  Bcligion.     See  Botut  WoraHip. 
Dniida,  lit«T«rr  order  uaoui  Kslti^  314. 

Kkveadrip,  222, 

EltUaiaon.  the  heir.  80;  adlriLliUgei  of.  in  diatrilntion,  81  ;  vb*Q  poW- 

pooed,  82  ;  m  agKiDst  bin  undo,  145. 
&n|HiM..Oriouta1,  2&7  ;  tMC-ta^iiig  uiA  IcfislKtivo,  206. 
Endogamy,  otwtoiu  of.  ll>6. 
EngUnd,  {nilitioat  condition  of  evly,  ZlA. 
i'UKriimt,  who.  103. 
Bponym,  kioahip  traced  froni,   143;  thaory  of,  144;  *boBMr<»tto,   14ft  r  |^.' 

piuntl,  I4fi  ;  in  non.g«nealog;ic  elan,  ^Ufi  ;  rtaitaal  ol  AtheniAn,  9U.      '0 
Rt^aity,  luvtorjrof,  410.  '  i> 

£no,  Imh  equivalent  of  wer-getd,  439. 
£soh«ftt,  diitjngaished  from  Qeottle  inheritoiies,  123  i    (oand  in  Bocnin    1 

Uw.  125.  J 

Kii[Mtri<l«,  flxaluHire  rights  of,  197 ;  Aiyui,  291. 
EuryUtio,  i»l«  of,  04. 
Excoiumnnicatimi,  Hindu  method  of.  11, 
Exogamy,  custom  of,    156  :  cjiuiti-Ji  of  ilUnmiMnkiica  nf,  158 ;  ti«oea  of,  IW  f 

liotnan,  160  ;  limited  to  n«v  HutiMhokls,  161  i  taSaeoee  of.  ia  wkh  1 

geiuuilo):iL-.  cIaiik,  300. 
Extiactioo.  of  Honschold  or  of  kin  »  gm&t  oaUmity,  124. 

;i 
Pabioa,  porforme  his  Gentile  mom,  119,  130. 
Family.     8«e  Joint  Undiriii^^  Familtf.     T>ilTer«noe  of  onciest  and  aodor*. 

63  ;  esttucliuu  uf,  1:^4  ;  bod  no  ucta  uv«ih<>*e»f  tlii^  nouMbold  and 

tho  Kin,  167  ;  various  uieoninga  of  in  Komou  Uw,  170. 
Faromumi,  who,  2S6, 
Father,  governs  Hoosehold.  64  ;  ia  not  obeotate  owner  of  it*  ^roperrty,  74 ; 

a  titlo  of  digtuty,  86  ;  bia  fnnotk>ne,   «/>.  ;  bia  outbonty  Wocd  <M.i 

religton,  ib.  :  description  of  hia  power,  91 1  powo'  of,  bnw  limsted^l 

97,  472  ;  power  of,  not  practically 
Febineni<  enntoia  in,  oa  to  witla,  7?- 
FsriB  LAbue,  satura  of,  '270. 
Fiji,  eurioDfl  belief  in,  37. 


o[)|ire>e>v«,  vast ;  eCyvoiotF  «^  98ft. 
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Pina,  axplan&tioa  of  Iriih,  171,  173. 

FinnBt  their  wonhip  of  Boaaiui  S*i]ita,  2S. 

Five,  ocnart  of,  129,  130. 

Fi>rlnd<laii  dugrora,  Uuo  of,  ftt  RotBO,  160. 

Forei^en,  fltemftl  v&r  vriih,  416. 

Porii  fMiiiiifttion,  132. 

Poram  dumctticain,  99. 

Fonodcr.   Kpniaa  of,   b«eotiMa  L*r  FAinflivu»  44|  of  odlooy  bariod  ia 

Forum.  53  :  wonUu  of.  144,  200,  303.  905. 
PimrMliis,  wonhipof,  by  Inuiiiuu,  ii;  Uiecryijf,  61  |  Gmitile  bitroot.  121. 
WMMuon.  diriaion  of,  1^;  differ  fnim  tk(ibl««,  193i  triple  dittinction  of,  209. 
Fr«edinft]],  puaitiuu  of,  109.  203  ;  when  aduifctod  to  citizoiuUip,  35S. 
FricHUnd,  uud  oustoui»  in,  226. 
Fall-bom,  how  diatingniahed  from  Freo-bonii  302. 

GmIic  cluia,  C&ptain  Bnrt's  description  of,  114. 

Oftiiu;  pMiigein  (ii,  4).  oxpluiMd,  78;  do  wardsbip  «f  vomAti,  302)  oa 

■  tuefaanoatam,  438  t  on  ^(MMaiiaa,  fro  fNNWMoi-e,  464. 
OftnndschKft,   ita   oHjriQ,  233;   coonomic   cooditiona  of,  247;    relfttioD  of, 

pat«riial,  218  ;  ciistorioal  exuoplea  of,  249,  efMf. 
OkTalkmd,  cuKtoin  of,  388. 
Oaneiade  opposed  to  Guiiidachkft,  233. 
QaneKlogic.     kie«  (Jlana. 

Oooealofpes,  import&QBs  of,  209  ;  R&jpAt,  210. 
O«n«r»tion,  prinutivo  notions  of,  163. 

G«aiuB,  RiBuiiDg  of,  43;  worship  ol  fooadorV  44,  SO(k 

Geotes,  Koman,  116.  n>w    ^i.(._-^t 

Gontiloa.     6e«  A^ali.  '       ■t^'"**'" 

GoraldiDOB,  dorotioiiof  Irish  to,  201. 

GoBitli,  buand  to  prefer  hu  lord  to  hia  kin,  248  ;  position  of,  S>, 

Gilda,  H«ll«uic,  309;  Ronun,  310;  Mcdin:\-ft1.  311. 

Qoda,  propartyiu,  21 :  utiona],  ib.  ;  alKluctjoii  or  sodaction  of,  2S;  ftbui- 

donraoDt  of,  24  ;  fortn  with  their  wonhippora  one  oommunifey,  36. 
Goaaip,  hmkorjr  of  Uio  word,  290. 
Ormoratbur,  uo  Aryaa  oauM  for,  why,  28S. 
Grant*,     ^ee  Lantl. 

HkU>blood,  exQlwion  of  in  Eugliah  inhoritft&oe,  150. 

Hand,   na  Aryan  tnotftpiiur,  US;  moMU  auvoreij^iity,  91  i  aot  pMuliv  to 

Ronto,  9S. 
HeArth.     Se«  //omm  W4>r*hipi.    Ita  aMOciAtion  with  the  IZooM  Spirit>  4^ 
Hebridea,  aurvivAl  of  Houae  Wtirnbip  iu,  46. 
Eommony,  mkiro  oC,  276  i  exuitplcn  of,  276. 
Hnreai,  provinooa  rMpectiDg,  103  ;  mairiage  of,  161. 
Henry  1.,  Iowa  of,  as  to  aiitjuesta  cituii,  239. 
H<!pluii>to«,  connection  of.  with  the  ISiU  S67<  * 

HerouloB.  Latin  worahip  of,  48. 
Hcriot,  »nii.logouB  to  peculium,  24ft. 
Hi^hlaJida,  Captain  fUire  oo,   114;  pedigroea  in,  115;  militAry  aTitam  ol^  J 

336.  ^* 

History,  prublom  of,    IS;  legftl  and  militaiy,  335;  of  pmblio  and  priTftts 

war,  451  ;  of  individniij  property  uta  of  penoiUkl  Uborty  councida, 

465 :  dirisiun  of,  «^ 
Holdr,  tha  sixth  inheritor  of  an  Ode)  property,  197. 
Uomicido,  nfaa^ti  for.  100  ;  conpeoMUoa  Xor,  136.     6«b  £lood  TemL 
BtHmtaatb,  why  not  oatwi,  S3. 
HoBM.     .Siw  /'rednet. 
Bonte  Father.     See  father. 
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BoDMholiI,  clepeiided  on  Bacro,  63  ;  Umita  of,  6S ;  oiBmbus  af,  60  :  tMt  of 

luvuibonhi))  of.  tH> ;  corpomM  chnrkotw  pj,  ^ :  BuTOfiwd  ).>y  Houm 

F*thcr,   ib.  ;  proofs  ul   its   dunotar,   67;   uii[Micd  in»rna^^  09; 

iiecouity  at  spccfA)  ulmisaion  to,  72 ;  ralea  of  prcperty  u^  74  ;  m>ii> 

ii«ctii>a  of  [troMjty  of.  nud  wwrR,   70 ;  «M*M  M»a  th«  hof  utf,  HO ; 

d(!|jr(!4js  of  rank.  in.  B4  ;    <l«]>oiMliiiit«  oo,   107;    oatattsn  «(,    110; 

c-riiparison  of,  witli  clan,  142,   161  ;  wfato  (li^«r«ntMt«d,  167  ;  th* 

.extra  (MUiwuiiaI,  242;  tyjra  uf  oroliuu  utociaUili.  'JIW;  ua  whkt 

pritioipleB  l>ii«t;i).  St'H  ;   uis  tncxli-l  uf  roformed  inthtAry  diBciplinev 

3S&  ;  uuw  afFccttfd  )'>'  md'b  oiUMUMhip,  360;  (U  uifiiietio*  u|)(A  Ikw, 

465 ;  liuw  «liatuU-gT«l«tl,  iih  ;  Itow  ailfiwictl  liy  CbruttuiitT,  473. 

Houm  Wurahi|>,  nuiutv  u{,  39  ;  jiroMUit  provalvuco  of,  41  ;  pnwtBO^  untm^ 

Ar}'aii  nationc,  4),  rt  ff/.  ;  a  vcriublo  nligiuu.  47:  H^utb,  tL« 

iJtiir  rif.  49  i  piKifa  of  wiuiiecLiuii  of  HcMthuu).  60;  oamftruup  vU 

will)   HuiDHj-RuriiU,  03:  ritual  uf.  poculiu  to  ouh  HoortboU,  M ; 

aon  th«  o«I«bnuit  of,  65 ;   dno^litor  jjuapullo  of  iwrformtng,  4.  ; 

DenisUnoe  of,  J>6  ;  adupUtiuii  uf.  to  tiftton  wimhip,  fift<:  «m>nh«d 

by   Theodofiiui,    59  :    •urvivaln  of,  in  tnodom   Fiiropc,    60j    yfhf 

limit«d  to  iihUm,  16S  j  traoM  of,  unoug  AryaJi*.  294^        '  ■''''     *~  ^ 

Howet.  UwB  t,f.  cited,  3B6.  '  '"t 

UhiwItixIi  <'lilotaira'i  MUblJBhmflnt  of,  374.  ""^ 

Hutiter,  Mr.,  hi*  ftbW  discusaioii  u  to  Jaa  llonomrium ,  (27. 

Hnsiiigt  UiB  TeBtonio  Iatob,  49. 


Iceland,  politic*!  iniegntfcion  of,  382.  '  *J 

Xd«mMt>',  appareul  oouittAiuii  of  pvnoiul,  ia  priukitivv  thought,  38  -,  ISS. 
Idols.     S«o  JtfitU, 
Ilud,  oarlicst  judicul  roaord  m,  433  ;  meaning  of  pMH^^  in,  4M ;  ttotlM  of 

blood-feiid  in.  437. 
Immiintty,  what,  'iS'i  ;  did  not  ipring  fruni  oommnnity.  (&.;'«hancter-nd 

cooditiona  of,  234. 
lodiuis,  cauM)  ti!  dialike  of,   to  Brttikh  Uw.  Sfi9 1  cu«  «f  Cb*roilie«,  983  i 

tvrriborisl  ixilitituJ  tillm  iuui)ng,  il>. ;  oiviJ)mt  IrtiL  ont  milittvitl,  3M  ; 

onstonu  of  CoJUtinn,  38A  ;  change  ot  cattoma  amonp,  40a. 
Individuality  exUt*  ouly  iu  political  oocivty.  4M. 
Jufaut,  dtfftireai  statna  of,  in  Auoi^nt  aitil  in  miKlurn  timM,  344. 
Inferior  population,  prMcnce  of,  2.i1 ;  InnH-rrglU*  nf.  3AS;  poaHlon  of,    on 

domfflnu  Unda,  254  ;  t«at  «f  frv^duiu  id,  '2m  i  rights,  aow  <ff*ot*d  by 

taw,  3r>G  ;  ancvatorfl  of  nimlem  peaaaiiti)',  tb. 
Inheritance,  object  of  Centilo,  123;  of  women,  148;    diittngviihed  from 

Acquisition*,  23u. 
Imtiatioa,  of  duldreo,  73  :  of  alaves,  fb.  i  of  strangE^rs,  74;  into  clan.  131  ; 

into  Stftte  ironhtp,  34& 
Ib  jare,  proceodinga,  4<M ;  ocMio,  wbat^  407. 
Iiittilloct,  the  main  d«t«nniDAcit  of  hiatory,  10. 
International  law,  nottrae  law,  4.^0;  tbo  cnvtoina  of  nationa,  j).;  maritime  is 

tnie  Uw,  451 ;  dtffuvuce  l>atwe«u  niton  of .  a«  tv  war  by  laud  *ai^ 

aen,4fi2. 
I«b«o%clitiuof,  117• 
Jotot  TTfl^ided  Family,  diitinciion  ct,  174 ;  pruMiit'  vxtmplea  o{,   177  : 

eunt«ata  in  Qrwoe  tending  tu  it«  sl^{Mmti('a,  17^:  it*  ctjuivalent  in 

Latin.  ISO ;  identical  with  ntrar  kin.  ISI.     Sir  H.  ii,  ^lainn  wronfdy 

idenUjAea  with  Geaa,  183;  dvr«lv|>ni«nt  of,  !&!>:  he)>*ratiOD  of.  why 

permitted,    187;  hiatory  uf,  in  Kuaaia,   188}   proprietary  tightaaM 

members  of.  190. 
Jttdex,  office  of,  444,  ei  tej. ;  deoinoa  of,  boin'  «aforo»d,  44& 


TfirbEX 
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Jadget.  Bfl^ta-poilUoAW.  399;  tlinw  raleafor  conJactof,  jft. ;  thinrTrow 
af  their  ^B^»  401. 

JuriiU,   muti  »mr  of  the  ftRslTticAl,  394 ;    invent  maxim    '  wh^t  8taM 
pvriiiiU,  it  coaunftiidi, '  .193. 
..Jufl  Publicum  ot  Hrivatum,   history  nf,  333,  312 ;  (.'ivile  et  Hfmorahnin, 
.t7&,4l$  ;  diOftrenM  between,  4fiO  :  Civilja,  lht>  lnw  O'f  the  KouHhoU 

ties,  437 !  unkaown  %l  Athens,  42^  ;  Cfcutiliciam  liidtor;  ot,  462. 

King'i,  notchi«f  ofcliui,  126;  ntimlier  of,  127  ;  ilnt/of  IiulLin,  ffi,;  Ilofnerio, 

laa  ;  aot  u(  countrie*  bill  c-t  pimpW,  383, 
.Xituhi{s  esiBt«itue  ami  dajireo  at,  <t«teriniiie<i  by  efimindn  worship,  27,  162  j 
procif  oi,  in  ludia  Mid  in  Atlienn.  '27  ;  jiartly  w-iilcr,  partly  niuTOwer, 
titma  m  ntwlem  tiiDos,  137  :  eolliitcral.  nhat.  IDG. 
Kit:^htB,  inflDQQcii]  ot  ciutom  wmm);,  SrM,  433.     . 
,Kl«»bhenM,  reform  of.  -Htid  ;  chtn-iWUr  of  hi<  reform,  31i7- 
tKvbuU,  oharactar  of,  45. 

^  lAcrtoa,  purcbAKs  free  womut,  iH  :  wqnircd  eatatv  of,  337. 
L»u,  whu,  2.';2. 

Luiil,    of    HnuaehnM    tnMJvnJtVitK.    74 ;     not    obai^geftble,    "JR  \    iini*lty 
awned   by  mjih*   km,   i\* ;     nf   kin,    how  divided,   i\$ ;    implixd 
BAgrogato  of    riiikta  mid  dntioa.  220:  by  what  agency  dtBtribnt«d. 
laa  ;  none  bnC  kinRnioii  eniitlud  to  ahoro  in,  *22S ;  moilea  of  enjoy- 
ment iiF,  2*20 ;  Bftic  af  pnroliAiied,  237. 
L»r,  fiLtniliana,  whu.  44  ;  bow  a£Fect«d  by  Chriitiuity.  i&.  ;  hia  duum  io 
jii}\    otb«rcountrieB,  49;  f^oiua  of  ftmiiiler,  144  ;  klwxya  msoculine,  I4S; 
bis  war  with  the  ChuTBh.  473. 
1.,Imi».     Utti  iioMt  tt'ornkip,     'i'b» guardiana  n(  propiTty,  4S  ;  functioofl  of, 

■pccializ*<d  At  Home,  ib,  ;  etymolosy  of,  "SG,  iictf. 
|,,^V(   u*>t  dvrivvd  from  coDvaauuM,   9;   aourcv*  of  jirimittre;    226 ;  bo 
Aryan  wunl  for,  2!l!l ;  cause  i>f  aaifurmitf  uf  i»(id<.Tn,  375 :  aiuilyeia 
J  RAft       °^'  ^I  '•  ambipitty  at  word,  383 ;  comj>anann  of,  with  ctistom,  383  ; 
thtA  .1  defiuitiun  uf,    384;   nature  of  eaatoiuary,  390;     £uglisb   oomoMii, 
3H7,  3^^ ;  judge -moili^  3tK} :  why  mi  diittiTJut  ntnteiiient  uf  dutJoa  in, 
403  ;  customary,  40t ;    rccipntcal  influaooe  of,    and   cuitom,    ib.  ; 
cutliaioD  of,  with   oustoiu,  407 ;   oodvenson  c4  euatooi   into,  40Q ; 
inbenutioonl  460. 
LeooidM.  hi*  guard,  hi>w  compowKt,  71- 
lATVJr,  coiQDiiftHion  uf,  102,  107. 
Liber,  how  related  to  libertiu  and  liberttnoa,  3Qfi. 

Liliertiiina,  nnginally  «nn  of  liiWrtiit,  205  ;  hlitory  of  th«  word,  211. 
Ltbiuo,  jud^'iiitint  at  Qae^n.  17&, 
[LikyuuiuhH,  case  of,  153,  nofc. 
Iiota,  reatonUi.ja  of,  in  Oruoce.  ISO, 
Lyall,  Mr.  A,  C,  value  of  h»  ladiaa  inqniriM,  307. 

>{U<^aulay,  Lord,  deaoription  of  Highland  clan*,  936, 3$7. 

tfliug,    eiLuivaleiit  mf  I'^iuilia,    17U;    iU  relaUvn   to  Jutiit   Family.    1S3; 

di.-ecriptioa  of,  204. 
Magi,  who,  3]4. 

Idume,  Sir  H.  S-.  too  cautious  opinion  of,  aa  ti)  testatioa.  77)  view  nf,  aa  tn' 

I  ■  Greek  i  or!  Romati  jihmoj^cnitMTe  di«pnt<«!,  81  ;  vi«w  of.  as  Ut  f!«tia 

ri  otul  .Tniiit  Family  (ii«[mtrd,  1^3;  hia  di«tincti' n  h«tw*«n  tax-talung 

and  k-Kisli^vc  unij<ir*;9,  238  ;  view  of.  as  to  Iriidi  mooaatic  ioundon 

HTtandeil,   3iW;  bis  critipism  on  Aubiiu'e  vi««a  fif  tu-tomnry  law 

'  di«pttt«<l.  31'0;  lirscntMnp  of  *  what  the  S;#(«  flianftita,  it,ei^DFiifti|da, 

extended.  S'.H;  lua  orp<r  jn  nt-vl"-c'in(r  t'onlang<Mr'  Iheriry,    4n;  uia 

view  aa  iortt-mantipi  ditiratsd,  424. 
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Mfcncipftliou.  nkle,  by  487  — rti^   w^ 

Maiim,  tha  S«cnunont  of,  41  ;  wonhip  oC  So*  Boiut  WortKip. 

M&nliM.  M.  CAjtitolinuL  c&se  of,  m&nu  mpranuoy  of  St*t«.  4fl6i 

Moao,  UkB  Aryan  fipaaym,  2d7. 

Muma,     8ee  Hand. 

Mftriiu.  miliUry  refomu  of,  338  ;  the  precanor  of  the  Cteau*,  479. 

tUrk.     6««  Arai/l^.     U»ub1  »£«  of.  21 G. 

tbritbj,  Mr.  Jostioo.  vmluo  of  his  upuuan,  6B ;  oDMBoinnl  pcriuiialtitodtity 

of  father  ukI  ton.  16^.  nofr  ;  notice*  coaveni<ni  of  IndUa  cast<>0U  lato 

lav,  400 ;  DOlicM  want  u(  OAtaloj^^nv  of  ctutiM,  403. 
ICkirU^,  stAtua  of,  64 ;  olijut^c  of  archnu*-,  69 ;  dihUtmi  ta,  71 ;  compnlaoiT, 

72  ;  three  p»rti  of  ccroioony  of,  8?  ;  effect  of,  np««  wife's  etstus,  S9; 

dijwolutioa  of,  90  ;  law  of,  156  ;  Uxity  of,  in  Ut«r  llutuiu  XUpubUc, 

471. 
Hm],    the  oommon,  ths  Bymbol  of  worehip,  29  i   implie*  iiit«_Li',ii:o,   3!  ;  ^- 

proofs  of  «onn«otio<i   beiweeD,  and  wontliipk   32;    lbtv>iy   uf,    33-^^ 

Buteria]  and  tmiDateriAl  port*  of,  35. 
UmU.  offn^d  to  idol*.  30. 31  j  nrriTaU  '>t.  33,  3S. 
BlMOoa,  lodioa  tribo  of,  SOI  i  porallolA  to,  in  Hoaum  htotoryt  3Q3> 
Uunlopoliii,  fonDdation  of,  328. 
MtUMk,  CAM  of.  96. 

Uerirolei  Dean,  his  criticiaio  on  Roman  8<iiiato  coaaidarad,  350. 
MeMUtaaieM,  w&^  ptiaiabe<d,  3)1. 
Miltuid«a.  wonhipiwd  u  fonader,  306. 
Uilton,  his  notice  of  tbo  Latcs,  47.1 
UinyB,  Lemuion  mi)n'*tion  of.  I3A  ;  dcnentof,  I4A;  murii^ei  of.  159-  ,. 

Mivlounw,  foandatioa  of  vilUge*  by,  i'2  ;  tbdr  contwta  «ilh  Non«in«a,   ,3 

32 ;  oboiructimi  to,  in  C'huiA  by  Mauui  wunhip,  S7. 
Uo^nli,  in«tancfl  amnti);,  of  oociilcut  mistaken  for  cnitooi,  150.  Z 

MtmrnmnditnisBt,  polttic*!  fcwlto  of.  wmajraJ  wiih  t^uMM of  CbniUuij^.   _* 

*'8.                              ...  1  ■ .    n    )      '  ' 

MontvDcgro,  vtllo^  ooiamanitieB  in,  243.  ,. 

Uoth«r,  (>ri);iiial  nisanina  of,  tii  ;  Bouoabold  IwictiaDa  ot,  3i, ;  nutj'  t<  in    1 

her  son's  Manoa,  6&.  } 

Mythology,  tlio  imtural  (ihtloMphy  of  the  «arly  world,  17.  '''""^ 

Nohor  Khui,  davotioii  al,  SDI.  r  t.-^ 

"Siuaea,  imp<>rtAnce  Amnng  Aryan*,   288;  Ooean  propw^  -iMOoiaa  R^^iftfH 

A'ovtint,  330.  ' 

Nation,    m^&iiing  of.    2flO  ;  Mmtimmt  of  eoranoii,  Ml  i  astant  thtieo^ 

282  ;  rise  of  modvrn,  478.  i'; 

National  clutrocUir,  ductniiw  of,  378  ;  not  loe&l  but  pRiBe&al,  S60. 
Kativi.  their  position,  255,  2B7.  ...irsil 

Katarc,   wimliip  of,   16;    adapted  to  BoOM  Wonhip,  6$(  iMn  of,  XS. 
N««r  kin.  limit*  of,  172.  ,'1 

Neighbnurhdixl.  n-Utimi  of,  365.  'f 

Ncttor,  bis  nilc  of  war.  3;f6.  •! 

I4icbn]aon,  0<-ii«ral,  atl4-in}itit1  worehipAf,  390.  I 

Nobility,  cjiiiM-))  of,  IDA;  ilebrmincd  by  lincml  dasmit,   190 {  degrsM  in, 

198  ;  «ivid«nc«8  of,  otnoiig  Arymus,  291. 


Odd  Botidr,  who,  197. 
Ofer  hyniwifii.  what,  398. 
Olympos.  bocis  of  wonhip  ol,  1& 

'tl^oynKiiKTif,  who,  171 ;  uklogoQa  ioXaicaandoapa,  ITS,  \\ 

Dfuiitii,  iDFKping  of,  457.  '^ '  ■  ' 

Or«l«.  dirvoli  {)«t-foramoo«  of  G«itito,a»p«^  m. .  ^n,„j,  f»  UiM  «  setd 
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Orwto.  boDM  of.  IS:  (OM  of.  98. 

Oatoidfln,  of  ^^^piiAWrd.   109 ;  tAaiam  vt,  1 10 ;   uut  vntitltHl  to  aajr 

intarertraHBAhi*B'birtH,  S3S. 
Owiimhip.  fonns  ot  ia  Boouui  kw.  426;   truuttioD  frvni  oorpurkt«  u» 

Pftrt^,  tcaare  by,  wh&t,  245. 

Paricnd^  derivation  and  meanmg  of,  discnawd,  ASj  ;  Uv  nf,  47S. 

P»terijJty,  thre*  cIochm  of  tftrm"  exprwuting,  "iM. 

Pktroaynuga,  in  local  nnniondatBro,  14fi;  unttly  Hponym,  *6. 

Pivul,  St.,  cilod.  30,  31,  91. 

Peace,  grwit*  of,  «'J ;  tb«  Qteca'i,  460. 

Peoolium,  history  of,  aS8. 

why  preierved,  210. 
r.  cu.e  of.  ifS.  ■»  fe  ledmyit  nl*  .smmivp^  ■ 

social  Byvt« in  of,  169;  tr»c<a  of  otoiHiittta  —ioiig.  MO. 
Philosophy,  primitivo,  combind  with  religidn.  19. 
Pifili.  royal  niisMuiun.ujLUDg,  150;  «  voRiiii>sit«  n&tiuo,  332. 
Fiat?,  teoIuHdit'ni«&^g  r>f,  &niotif;ihi!  Bomwis,  40. 
Piruy,  early  {venlfloce  uf,  41t>. 
Piratw,  CiUiuiui,  -ruaouiUe  the  ludiuo  Mt>eiuu,  302. 
I^ths,  worfthip  of  Bmdn,  41 ;  cry  of,  B9. 
Plata,  on  communion  of  kindred  gods,  36  ;  on  Hoom)  barial,  SS ;  on  teata- 

tioD,    77  i  ou  anaiiuit   kiiuLip,    1^  ;   on  Athaaiali  pbd*  of  birth. 

\16.     . 
Ploagb,  why  Used  In  dcrtrnction  ofritiM.  Ml. 
PlutArch,  oonunents  of,  on  Solon's  lavr  as  to  h*ir«Moa,  109 ;  on  fioauui 

marriage,  160 ;  on  Snion'i  liir  nf  wilt-i,  2.17. 
P^litwat  oconooiy,  in  what sensn  unWer«Any  tnid.  I). 
Polyandry,  alleged  lastauces  of,  maxmg  Aryans,  151  ;  not  an  Aryan  ioatilu* 

tinn,  iM. 
PoQpil^O.,  .Sm  2t\ftnor. 

Viimi^i  W^UMOa  law;  231,  425 ;  Bonornra.  420 ;  i>m  PoHouore.  4<^. 
Poate,  Mr.,  axeellenc^^of  Jus  "(-i^ud,"  ;U2:  hi»  cxplaiiatian  of  tho  ward- 

■hip  of  womaa^  A.r  Bia''vi«w  u  to  the  policy  of  tho  Pnoton,  4d4. 
Poteetaa,     Sea  Hand.     Mowiing  of,  m. 

Prator,    legiiUtive  power  of,   UUT  ;  convcrta  u«^ja  into  law,   ib.;  anaXm,    . 
'■''-'^MMuiou  a*  a  form  of  pcopvrty,  42^;  lita  method  of  r«Iivf.  42b';  ^  ^ 

Faragriniu,   428 ;    civil   jiiriE<!iulii>ii   of,   444,  W   ti.  ;  uruat^a  naw  ' 
.V>iajaluu«Nf  MiooMrioa,  4<S1 :  viiki  nut  inaku  an  heir,  ib.  \  unlicy  ol^^  ,- 

464 :  iatrodnoea   '  beneliciuui  ubatiueu^,'  4(39 ;  ipvc«  rvuiooy  afpunat 

debtor's  pruparty,  470. 
Precinct,  natar« of, '^^ ;  vbi-jour namca  for,  ib.;  itopriraoy,  id,;  ibi aaactity, 

•^1  bow  dsioeiuliUtt,  ^^  ;  «x«n)pt  frwit  SMtto  oontiMl,  3.57. 
Primogviiittin;,  iiaturu  of  Archvaiii,  80  ;  tiiiftn  from  mwioru,  83. 
Proctncta,  t4MtAin«Dtiiin  iii,  what,  lUft ;  etfttcC  of,  107. 
Frofesaioital  frnteruitira,  .t09. 

Property,  iu  ^chU,  21  ;  )(itanle>l  by   Howao  l^iiint,  48,   213;  of  Hoanehold 
i*i  malioiubUi,    74;   how    oonoocU")   witb  »wtn,    79;  corponitti  dia- 

ttii;,'ui!ti<^i  from  BcpanUc,  2ii*i  i  evidi:uQ»  of.  lunou^  Aryana.    279 : 

alienation  of  ac<|uir(.>i!,  2.17  ;  aon'Hritthi;  iuiiu.-quir(^l.  ift. ;  umVorBottty 

of,  411  ;  in  IaoiI.  why  denictl,  412 ;  urigin  oi  Arjim,  413  i  dependa'  - 

on  relij^icio,  414,  *(  »eq.  ;  uarly  law  uf,  4IV  J  how  pn-dihed,  *ft.'  "■ 

Prytaneom,  contaioad  heartli  of  city^  332.        ,   ' 
PyUiagonjaiia,  brothorhood  of,  301      "  «■''»«"'«  i  ' 

Haoe,  Ur.  JdilloD  theonoa  of,  258;  imffUeilCMrfmoD -physical  tlti«Mnt,  28b  -i 
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Ra}|>At«.  no Y'^«<Tij*tt'^  kmotio,   74;   cUUb  <if,   IJO;  ^icl                ■'.   210; 

ili-eeription  "i.  21S  j  peculiarity  of  IUtIii>nt  oUit  .^r,                 .: :ity  al 

HiiiiK'  Amnrijj.  3M :  cities  of,  nameil  ttoin  f.       " 

RirlaUves.  (IvU-niiiueil  \ty  commoD  wonhlji,  27  ;  ;■  y  tonw.  28, 

Ileli;;ir*n.   car''-      t-imii!    with    ]>hiI(iHii|i)iy.     U.  ,       .  itl    t>feu«  of 

hiimiii>                  ■[!,  27;  tJirliwt  Act  of.  33i.lUt-  iauiM.  303. 

R«ligi»»u»,  »  ..      -1     '  '•  dM^txl  to  be,  108.  , 

l|p'ii!tr>i]N  (rAtcriiiiii^M,  .irgwiiutioR  of,  3Q3<  f 
Jlvhpi'ynt  union.     Sec  WorMp, 
ItepriMit.  ri^hi  of.  <40, 

niandE>i  i<t  ik-c  uijiiioiiii.  tSS  ;  i-x{iluut^Au  of  (1U«  JiJbro^,  ^3> 
llolttrery,  jirvvalcuoe  of,  117.  ■'    "  ,.)^ 

Home,  thw^HfH  as  tn  origlji  of,  S2$  ;  (l«t«nntniiii;  t*'-iiti  >i  M^tiin'  tT,  ^^'i 

miliUry  tytUsmoi.  Xlti,  33S.  3:iVI ;  ohjtQl  >  '  -  >i^ 

tm)H)rtance  of  liirtory  of,  443 ;  liialfiry  of  i-  . 

Rothu-,  hia  kw  an  to  wer<gplil,  43!>. 
Royal  diuis.  IVX 
RusHia,  illuHtratm  donloprarnt  if  itn:liBi«  c^x-iotjr,  188  y  typii  of  aici^  n, 

23* ;  expUnalioB  of  iiultutrial  villagis*  in,  «4l.  ' '  ^^  ■;?'i'^  ,?:i*.'^A; .  ■*'. 


malm  Ity  iiiti](w.  6,'i ;  Iuim-  «>iimi*U'il  wiln  vi-'-    ""  •     "1,  l£li  nif* 
"  IS:  f;.  I 


dealt  »:Jth  in  adujitinn,  Ii>5;  Cirutilc.  J  IS 


■•-';  aiuWtH, 


Xi. 


for,  the  CaUK  of  ttlW  ullm  jri   <■  ..f  nii.ti^'ul  ]i 

Sacrament uia,  f.rjju  Aflio,  4" 

SacrificA,  niolivc*  rtf,  M;  Ai-'         ■   ^ 

SaoriAoial.     ^co  M'al.  ,f 

Saints,  fonmlem  u/  ricli  toonoatunwh  SOS  ;  patrrms  of  gild«,  311  :  pro/«||V 

■ioiifll,  312. 
Raman iHicniM.  wImi.  27,  IliS.  ^  ■xofl" 

SanctioD,  invurtwl  iniiiMrUwce  of,  in  mtfd«n>  law,  -lOS ;     '  -ii ji l^y^ 

435  ;  its  presences  in  hUtory  of  lilood-feiij,  459.  .j 

Hapindati,  wlio,  27,  HiS. 
Aac-tinto,  abJTimtion  nf  th«>,  341. 
i^wncy,  cauw  nf  vli>tn«uttic,  222. 

Self-redress,  riglit  uf,  441 ;  wboo  endvd,  at  Kome,  447. 
KrtrtoriuB,  pfjuitinn  of,  in  .Sjviin,  902. 
Sexoi.  origin  of  rulos  n.-lBtiDg  to  tbv,  21 1. 
Sib,  an  A^-an  won!.  2HS ;  nKumiog  and  ri privation  of,  236. 
B]«T«,  inittated  in  Honsrholt),  73  :  niii  positiim,  If)9 :  r«tf|;Jlan bf,  Bi. ,  aTnilK 

etmd,  LOd  :  not  niBinUr  of  Btait,  3o4  i  kgal  pcvt«ctioa  to>  47Z. 
utbom,  history  of.  189. 

Socieiy.  archaic,  contrasted  wjth  modem,  4;  implied  r«1ic:K>Ui  tmioO. ' 

knowlcdga  of  pre-hiBturiv.  how  luniLul,  112;  irr^nLTal  fcatorts  tt^ 
archaic,  272,  279;  inHiicnce  of  parsonal  feeling  in,  27S;  nit^ 
nacwiBrily  political,  3M  }  charaeUrof  modern,  4M. 

Solibtrii,  who,  SSI. 

Soloo,  legislatioa  of ,   m  t«  oalibacy,  TS ;  as  to  heir«aB«s,  103  }  JM  bk  IriOs, 
237. 

Sooi,  necetsity  for,   fi9:  expediuntu  in  default  of,  102,   101;  property  of, 
238  ;  |Mu(iti(in  nf,    inm  [julilii-n    U)„    ,147  1  private  oonditloa  ot,    lMni>^ 
affcctol  by  his  public  oooditioii.  349.     See  Stdml.  ''' 

SpiritR,  worship  of,  17-     See  Hiruite  WorMp. 

Stat4!,  members  of,  not  noeoMarily  m<Mnbcn  of  clan.  316 ;  ticwb  of  wtif 
''00,319;  natnraof Miodationof,321-rv«tteutiiilcbanoe«nNlicaof, 
aualugy  of,  to  HouHehoU,  322;  diutinct  from  riaa.  SiSi  hnmi> 
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latn^ntino,  3^ ;  bi.itHiHr.il  fiviilMittc  t>f  nto  of,  325  :  two  motUi  ot 
OODnootiOn  vith  clAUii.  324t ;  aanua  oE  tnrins  L-x|)ri«fiiD);  nilAtioiis  iit, 
33^1 ;  its  rQlatiuD  io  tiw.  u-my,  ^HR;  (lii^iiiU'Kr&tinn  of,  339;  iDflniI)«r 
of,  ailT>>rsfiV)m  memliftrof -jliii,  3-15  ;  H-liuisaiuji  U-.  345,  34*i ;  ooutrolB 
paroiit-.l  ix'wur,  350  ;  ruUCMU  vt,  tu  iLh  tomtitry,  3ti3  ;  iiiflueiuie  of, 
fii  -  ;  togialatuB  for  Htnn^prs  witlun  Jti  ooiinds.  369;  not  tha 

otii .  ■  I'lii  ot  aocietv*.  3S4  ;  cvium^udn  what  it  p«ntut<i>  muuiii 

(lucuuutl,  33S,  tt  tf-q.  ;  tiid  uot  kt  (Int  intfirfon  io  private  (Ua[iiit«a, 
431;  curapalB  porforniancu  nf  uan,  i(.  ;  arbiCntionOif.  432;  regul»t4«. 
priv»t«  roraodies,  430.  arL-tiuic  view  «(  ImiL-iiutwuf,  437  ;  pumtiim  «f, 
arcliaic,  ih.  ;  uii('in:>'j'  iij;lit.'*.  \\'.< ;  wnrrsnts  [irutct-twu.  44"  ;  mtlueiica 
«f,  rtH  Pfttxi*  I'oitoitnv  4(15,  470  -,  ten>!*  to  0«ritil<s  djaiutogntivii, 
453  :  produce!)  iiidiviJua]  frwJv'u  "^  actitui,  45^, 
StCf^l£e^l,    iirf!«!»[rr  -iir,'  at  nili^ouif   rit««   forlnddcii,   22;    Ronuu  l»w* 

f         M '■'•^. 

Strwigf.-!'  'ij  E4«ti/ugeu6iloip«,  32B. 

SucCBUli>Ji,  tiirirji  nf,  Kili 

£vi'o/i,-i7tc.  wliAt.  340  :  rijfhta  implied  in,  456. 

Sappliaut,  a|)«ci»l  ^rn^r  ul^^.  "4  ;  muat  t«  r8c«iv>«i,  ]10. 

Switzerl&Dd,  cuutotiA  in,  133  ;  cuiiiiiiiiuftl  righ\M  In.  '22». 

Tacitus,  poMa;^  in,   aa  to   lUatribatioD  of    land  explaineH,  218  ;    iltrtii]- 

^)!ih«a  CMnnraiiitici  And  chief tainciaa,  244  ;  bi«  (l««cripti<m  uf  <Mrl^ 

Uvmimy,  331. 
rfyfyoKt  meaning  of,  ?21 ;  Latin  (<.inn  of,  330. 
T«nct«ri,  exc«ptian&1  ruI'enrBaccB>aio»  amoii{r«t,  80. 
Territorial  aovenignty,  a  roauU  of  feuJalluii,  373;  catuM  of  «(UbliabQunt 

ftf,  ih. 
TerritfiriiUty,  doctrine  of,  378  :  its  application  to  colonies,  379. 
TMtation.  recunt  orit^n  ot  power  of,   77  :  due  at  Roma  to  3tAt«  law,  ib. ; 

(litTen  from  ap})ointmDDt,  IU5  ;  twufuld  aau  uf,  487* 
ThiUMhoCMl.     See  O'l^ndnehaji^ 

Theaimt,  'bsgin*  tli«  political  bbtory  of  luanltind,  328  :  of  tcelaml,  332. 
Thracinna,  want  of  tiuiuti  aniun^,  261  ;  ri|i]iiiiatiiiri  tliorv'of,  26fi. 
ifuyarptltiitc.  who,  104.  161. 
Ttmc^didci,  hii  doscriptioa  of  rarljr  Attica.  326* 
Itinrmgi,  con  fed  oration  of,  332. 
Tomb,   «n«mies'.    not  Bftcr«d,   22  -,  uialien*blB   b;   Eonun  taw,    76,   467  ; 

Gentile,  IIV. 
Tompt.  the  moth'^r  uf  the  ReiA,  220. 
TowiwU^,  twocondJtioB*  iu,  2L3  ;  deacriptioo  of  Iniliaii,  217  ; 

pniuitiro,  221. 
Triba,  etyraoloRy  of,  292, 
rpiyoi-o,  illaitntioiu  of,  206. 
Trucea,  bvly,  273. 
Toroomatu;  no  State  amonBt  3$4, 
Twelvu  Talles,  diatiiiKQiaE  Agnati  and  Gentitoa,   123;  ancMMion  of  n«xt 

BgEiikt«  in.  149,  401  ;  regardiiia  Btxau^rt,  353;  law  of  iuli«ntauu«  of. 

nadered  inoparBtiv6,  4(»S  {  efwt  uf  wn  tiii»  Uuuaebuld,  466  ;  cuntAta 

«aili«*t  Uiuitattoti  of  patria  potcttaa,  471. 

inayot.  tite  Tbosaoa  of  Iceland,  332. 

Ulpiaii,  on  DtAtua  of  women,  351  ;  on  ioUafe  Asd  female  wards,  153. 

Union.     Sto  lieii^jiott 

Ulerine  auccueaion,  161. 

VwMi'Horatiaiiaotiovof,  aplaioed,  129. 
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Veii,  prieat  appoiut«d  king  of,  270. 

Vicinity,  u  a  boutm  of  right,  364 ;  u  •  Boarce  of  duty,  S68 ;  conrae  of 

tiioDgbt  berain,  377. 
Village   commanity,    deecriptioii   of   Indian,  .217;    in   Paajab,   226;    in 

Frietland,  ifr.  ;  in  Rnuia,  241 ;  in  Montaaegio,  2ti. 
VithibiB  BagaibiB,  Zend  village  gods,  21. 

dc^dTyi4^i»fflWc,qW%§P«^i^A^ :  ^^    .b*,a,.^M[..    n:lvK,    ,>n..     .. 

Walea,  law  of ,  illartrfttingarchai(ni»ai**,^6*!-*  ''i  f-iia  ni  ..::.j. 
War,  private,  459,  460. 

Waste,  Done  uoapprbpn'iAed  id  India)'  Zto  imMtOryot,  2S7.' 
^^ff^^St^^""  ^^  Capable  of  chief aljip,  266.    . 

case  of  a  wider  principle,  440 ;  originally  restrictive,  442, 
Wic,  aa  Aryan  word,  288 ;  -mfctdiiig  dt,  sB9;:j:o  ■:.;_-]   „  ,     a  ; 
Widow,  marriage  of^^to  tbe  tt^if^  161-    , 
Wife.    See  ifofAcr.'KS'edt 'of  marriage  on  stato*  of,  88;  leaves  har  own 

Hoosehold,  69i  whJ66^Af«>oro«aWS,  90 ;  went  with  inheritance,  ib. ; 

changed  position  of,  uoder  Roman  law,  471. 
Will,  thecreatnreof  theStat«,.«B.,-     ,     7::_     :;.       ._,  ' 
Women,  not  named  InHindn  genealogies,  149  ;  no  right  of  inheritance,  A.  ; 

not  members  of  ^^t^  S&l-;  alwj^-io-tateUge.  9(^361 ;  rtuoo 

hereof,  3S2  ;  exempt  from  c>-UmnaltawV353'. 
WorBhip,  exclnsive' ehAradier  «f.  Sit ;  4hd' fdnndation  of  early  social  rc^ 

ttona,  26 ;  commnnity  of,  established  Bpecial  relations,  ib.  ;  symbol 

of,  thecommonmtHS9>  proof  0&  SO  {^'^tfa^rywC  iUui  symbol,  3S. 

See  Home  W&rMp. 
WorahipperB  and  their  godsjoalM  flba  coonoiaS^i^,  16.  ... 

Xcnopbon,  his  acconn^vif  ^ed  vbit»i'tH  { of  destruction  of  Mantiifaa,  340. 

YonngeBt  son,  when  heir,  82.         '    .        ■, 
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Or    Uu  booki    ipsoifiedf   flu  tcBowi^  M*  fte  sditioBi  ^  wbfak 
referenoe  is  made  in  this  vock  : —     ■ 

AlTSXtH's  JjKIUVMB  OH  JuUBFKdSVfOI,  1609. 

'OoBDur Ohm  Eauta — Sybtbms ov LM'oTairirK^  tSTO.. 

Gboib's  Hzstobt  or  Ouaoi-i- 

VoU.  i  md  iL,  1849. 
VcOi.  iii  Kkd  ir.^  IB&L 

Haujjc'b  Hiddli  AawB,  1863. 

'         HicauutIb  HnnuT  or  Smusrv^ 

YoW  iii.  ana iT.;.1856. 

.  Huin*R  TftiAaa  OoHHmnxns,  1876. 

MoHMaiK^  Hbtost  or  Bon — 

Yob  L  and  ii.  1862.  .    , 

YoL  iii,  1863. 
YoL  iv.,  1866. 

Max.  Mullbk's  Lbotubk  on  the  Soiktob  or  Lanooaoi — 
Fint  wrieB,  186L 

Foan's  Oaxus,  1876. 

lUwuira  °  it's  Hxbodotub,  1662. 


Mr.  Lyall  ii  oited  as  the  author  of  an  aitiola  in  the  "  Bdiubargh 
BeTiaw,"  on  the  authority  of  Sir  H.  S.  Maine,  in  hia  artiole  in 
the  leoond  volume  of  "  The  Nineteenth  Century." 


ARYAN  i 

In  B  (onner  notim  of  bi  aluablt 

nod  ImpoitMit  work,  ween  i  lopw- 

B«iit  mt  rMtlsn  triih  oit  ouLiiu^  oi  ibe  Hist 
•KliOtt  i»l  It.  relha-  witli  ■  view  to  fiw  Mqi« 
B«n«n]  Mm  of  ItB  hrood  acop«  ukl  hlaiortotl 
inMhod  than  wlUi  uir  eipKUlton  of  bclDg 
I  to  dn  juttoe  to  a  book  wbidi  U  the  pro- 
ct  of  M  maob  iwtMDl  nMftrrh  uul  dft- 
|l :  I  ftTlion.  md  the  eotbodimenl  ol  U) 

i.wKm^loutiuiii  (levtloped  wilb 
RTco^nK  coafidanc*  u  the  KUthor  prooeedt 
letiModoiulUlMtnU)',  ami  tindtfliow  ae- 
imt^  tli«  bete  of  biaUJir  and  th«  growlli 
|H)litL^  •DclctlM  W»l  itistilutioiiB  lit 
wlUi  and  eonobonito  bi«  th«otr.  'Tht 
Cm  eleven  chiptcn,  u  wp  htm  at- 
n-adr  mid.  Ate  derotod  to  showing  How 
itw  primitirc  bnusehotd  wu  sradtuiUr 
MMfomi«d  mio  Akinot  dun;  ktwl  in  th« 
Iwdftb  h«  poinM  oul  thiU  the  Amui  uaCioai, 
vboB  Uk7  in  their  Bwpant^  condition  be- 
Qomt  to  a»,  hrtH  in  groups  of  cUna, 
or  pninttilj  dncandod  from  » 
Aon  anoMtor,  tbe  trwmen  beinc  dtrided 
into  twoduBM,  the  one  aatwrior  to  tfa«  other 
in  rdation  to  ita  kinship  to  the  Uoow* 
liuld.  IlKt  aimil&r  Brruigeinenu  pro^'^lltd 
amoiiB  the  unilirided  Arfmn«  tlieiT  an  aUoox 
Stonnda  for  amolnding,  the  old  UMgamge 
contritintlnjc  Ha  Impreaaive  (luota  of  erl> 
drnee. 

"  The  E]>onjia  of  our  race,"  remuks  Dr. 
lle«in,   "  waa    Uaaa— the    Menu    of     the 
Uiwlu,  the  Miniua   of    Orchsmeoo*,   the 
Ml&flaof  tiiti  FhTTgiKhH.  the  Minoa  aou  of 
Slam  of  Crct«,  the  Maiiiuui  non  of  Taiaco, 
«rhom.  {r  the  time  of  Titiltw.  Uie  G«rauui 
i^gaa  described  aa  tlwir  founder.      Juat  aa 
lh«  aetetal  tuuiooa  wore  dinded  Into  cognota 
clana,  as  the  loniuia,  Uie  Doriana.  and  the 
^Butiana  were  deeceflded  from  the  tliree  soua 
of  Hellen;  aa  In^  Hermiii,  ninl  Isco  eon- 
Kaaed   th«  race  of  Mann,  no   the  Aryans 
had    their   Mreral   ckna,    each     of    which 
waa     known    hj    ita     proper    apjudljition. 
Indindtud    nacaea    are,  of    ('oiini*,    necee- 
aarr.    at    all    times    and    in    all    cirmm. 
aiouwa.  lodiiimgniah  indlwiduala.     But  the 
rriJeof  race  which  baattlwojadwUnguished 
the  Aryans  appeata  to  have  irfvou  no  small 
■Viportance  to  the  rukme  M  the  clan.    The 
wrd    ■luiiiia"   has.    aocorditmly.    been    pre- 
served mider  a  variety  of  hut  alighUy  differ- 
ins  fomifl  1x11  throoiih  the  Arvao  nttliooi.    It 
"*™'*  ''o'n  ^e  root  (flw.  ami  mcana  that  by 
which  ono    ia   known,  the  initial  gattaral 
heing,  br  H  Btraoua  ooiiwadenre,  lost  in  aTery 
one  of  the  separate  luiguiigM." 

I'o  detioie  the  division  o(  eh«.  clan,  the 
''Ofda  Sib  and  Kin  were  used  for  the  one 
I*rt,  and  Wir  for  the  uther.  The  tirat  of 
thew  la  (o  t>«  fonnd  in  Si^nty-r,  was  cow- 
otmiijr  emplartd  by  our  All^lo-Saxon  Iota- 
men  /fi  Oif  aenite  ol  *UJaito».  fri«adlinaaa. 
''^  nlntloatbip,  and  m  ttill  nutwit  In  Scot- 
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w»k.     Rut  "  I  ;i»  help 

to  (m    in    eslAtilialtini:    Um   remole 
of  ao  many  of  the  i>olilical  and  aocial  or 
■ationa   of    the    Aiyan   races,    its    neKuttii 
eridctice  tn  e<juiillr    worthy  ot    stt«ntion 
Thm.  as  we  an  rrtninded,  "  U>e  Aryans  bad 
no  irord    for  law.    Tiwj   liiul  ou  witid  fur^. 
klnfr     There  is  no  ttac«  auoot  them  ol 
onpuiiaeil  prit-athood,  or  of  av  antcoi 
puUHc  wrinhlp.      'nier«   is  ilq  tr.i 
them  of  duything  tliat  npprua'.: 
WflcaJlcst4ile."   Yet  it  would  tw^ii»ii<.  jm  i 
conclude  that   tiiey  were   t>BrbariaiiB, 
they  weraUTisciu  tkiiuaW.  ot  that  aonaiy  i 
anofganised  aracng  tbent. 

•"Touiff,"  wrilos  Dr.  Heara.  'tlie. 
Beeins  to    point  to  iv  number  ■  t 
iiectcd,  like  the  Uellenea,  in  a  -^^ 
nod  wonhipptncacomrnon  genarcli.       l  n< 
clans  had  each  Itl  pKaliar  §anit.  and  b« 
each  ita  spKial  'noma'  ot  G^oilU  d< 
tion.    £flch  of  them  waa  i- 
lived  apon  ita  own  land,  ot  v. 
over  ita  own  beat,  onder  th 
bcredilary  chieC      They   I. 
state  affain  :  bnt  claa  life.  '  < 
marriue  and  of  pare  hlooil,  o£  1. 
and  kindred  venepance,  waa  in  '  i 
Custom  snppliDd  tlie  placa  of  law  _^ 

di.<t[>ulefl  were  af^ttled  by  their  ohittt,  or. 
at  vurtt,  were  compoooded  undn*  loaip 
Bjalom  of  wci^getd.  They  had  propertr. 
both  common  and  aepiuaie.  and  a  dia 
line*  BTstem  of  inheritance.  To  ai>eak  o' 
ench  meo  u  aanuiea,  in  tha  same  sense  in 
which  we  so  describe  the  lower  irradM  of  the 
I'maian  peoplaa.  i*  »  m*r«  abnM  of  «c 
niiey  may  bava  been  in  some  respects  1 
froin  the  standard  ot  uodem  civilisiilk 
but  there  never  waa  anf  rUk  of  an  Af| 
having  been  n^atakao  for  an  Anthropoid.* 

We  nhould  perhaps  be  jo^tilied  in  charsi? 
leriaitig  the  tliirtecnth  chapter  aa  one 
of  the  moat  intanstins  In  the  book ;  d^l- 
fng>  aa  It  does,  with  die  forrnadon  of 
artiSdal  aasodatlotia,  the  rise  ot  the  ivfi- 
KiuuB  aentitueiit,  and  tha  conioienoMuent  of 
tnde  luldi  and  othat  iudoatrial  confratar- 
tiiliea.  liaman  aaaodation.  n.i  we  have  seen 
btyiina  with  the  honarltold.  Sooie 
ability  or  note  becomes  the  leader 
;;rncnitlon,  and  the  Kpouym  of  tt 
which  |.nja  divine  honour*  to  hie  menory. 
:>i>d  ia  proud  to  claim  klndr^  with  him  1'ho 
Jaw  of  ifXQ-^aioy  •t«i»  in,  am] 
keeps  loi^ethtr  the  ijrgtr  i;onL_. 
permsiienlly  mnderniK  tlie  siniiilcr 
'*  Meit  must  luaxry  Milhiu  the  p'?op| 
innst  not  tniury  oithin  the  ilan. ' 
Household  rests  upon  k  retigtons 
nient,  it  is  obviooiily  suited  f  -  - 1  -  . 
of  rrliKtoos  cotumnoiliea. 
Bometiuiee  a  devout  uuui.  ^■..■>...^.  -,  ,^ 
poator.  9taxtt  aonia  u«w  ccnet  or 
Home  new  rerelalioii.  H-  u 
aocietj,  uf  whii^h  be  ) 
"  As  iinch  be  is  the  .' 

a  X>w\4>  oi  u\i\oia'tn*»«a«    - 
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reiiaeiiinm  of  whkli  fturTuformattod'exim 
iwM  that  which  torn  HUOn«-  the  Kwtero 
Ai7Riu«,  wliMi  thote  who  wonhipped  tho 
iMsti  cmiKratMl  Into  Hindostan,  luid  their 
lirMhr«ii,  Mho  dun/   to   the   old  faith,  re. 

imaitkcJ    ill    Iran.      l.'iihk[)pilr,"  odja   Dr. 
Ii«sin,  "  the  (iismptive  power  of    nriijciotu 
..twiief    in    modern    tiuiett  needs   no  iltw- 
trntioii.'' 

IiidBKtrinl  associations  wore  orjcnntitfil  on 

similar  |)rincipl«i,  t^f  which  nuuiy  iiisUni-es 

tire  given  from  Ortcian  hiBtory.    In  Home,  a.* 

far  b«ck  w  ihAdars  ot  Niium,  the  workin;.- 

classoe  were  arrsyed  in  nine  eilda,  and  th»e, 

a«  welt  ms    those  which    exined    duriug 

the     middle    ages,   hiid     their    oriitin     in 

(Urect    imitation     of     the     TamEly.     "The 

three  earlieat  of  which   any  record   exisbi 

are  English,   aud  date    from    the    l>eEin' 

ciiniE  of  the  tendi  centurr-    Ttaer  aU  agree  i  n 

■onic  slKnificant  particular*.      Eacb  boa  a 

l>sEhffi   saint ;    each    makes  provision   for 

.  dirine  wotsbjp  -,  each  makse  pioviaion  for  » 

comoMn  luetil.    Between  the  mctaben  slrici 

rnlee  for  mntna]   help  und  anpport  prevail 

Ift  At  an  earlier  period  iodicatiooa,  though  lefi 

H  distiuct,  of    similar  aawK-intiona    may    b« 

Viocnd.     It    may  be    said,  geueraltr,  cba' 

H  jlheir  cboracur  wot  aintilor.     There   was 

H  IfttwajTB    a    confratemitjr,     ami     the     liiMis 

H  .rf    tbeir  anion  van  a   leli^cnu   rite,  nynt- 

B   Iwli-icd   br   a  cocomon    meal."     Dr.   Ileatn 

■    niiijiu.  have  added  that  the  comuum  meal,  at 

a  bond  of  anion  and  a  pled^  of  associatioii. 

ptomiiK^B  Co  iurrivc^in  tlie  ^liupe  of  a  puhlic 

dinner— all  the  victssiltidra  of  gtiraocialand 

political  life. 

ComiuR  down  to  the  ot'i^n  of  tlie  slule' 
which  f>r.  H«arii  ronwnilH  nnnld  not  have 
had  an  cxiaUiiiL-o  without  that  commuuitr  of 
v'i>r«hi[i  which  constitaletl  the  bond  of  union 
ill  priuiiiive  «ocietiee,  our  antlior  ia  of 
opinion  that  it  was  originally  a  form  of  the 
iion-K«iiealaKi<?  dan  or  tribe,  farmed  on  tho 
model  ol  tlie  household  ;  but  iiot.  liJte  it,  a 
upontabwui  growth.  On  theoontrorr.  il  w^u 
tho  prodtti't  ol  »tduntarT  awoclnlloa  Ii-h 
fharacleiiatic*.  fu  Ibe  earlier  perioila  of  ita 
develfpni*"'.  are  tlins  cniimprated  r— 

"  Ural, it  waa  c<instr«i.iod  npou  tl>«mwlelof 
thohouaeliold.  Secondly,  it  «..'  !'■  'tlier 
nt  naiuml  honaebulda  weie    '  irr, 

l.j    the    wurjthip    of   it*   Kr>.ii  .  ;>ier 

that  Kponrm  wereaao^l,  orahcro.oradeilied 
founder.  Tbirdly,  it  was  formed  oat  of  the 
members  of  two  or  more  cUna,  whether  those 
dima  wtie  antecedecit  ot  nbMciiuiit  to 
the  lUi*;  and  it  ezflrcls«d  over  them, 
within  its  own  sphere  and  br  its  own 
officers,  its  own  Jnnadiction.  Foarthlr.  while 
it  dealt  with  itiese  members  iiidividoallr. 
it  preserved  and  leoondaed  the  cUns  of  wbloo 
thej  ■erendlr  fortned  a  part.  Fiftblr,  tba 
binda  and  puolic  properlar  of  these  olana  wve 
brouKlit  into  a  common  ilock,  a&d  formed 
tiko  puUic  kiid  of  the  new  eorpotatioa,  and 
there  were  tectptocal  huhts  of  Intermanisxe. 
Sixthly.  tb«  tLnkm  wna  intended  to  b«  per* 
maacnt  Seventhly,  the  object  of  the  ndon 
iodndfd  all  parpoaee  of  common  interest, 


'life,  ^us,  lb«  atal«  tfU  dlADct 
tbe  clan,  was  wider  than  the  clan, 
at  least  in  tbe  case  of  the  pare  clans, 
fior  to  the  clan.  Bat  the  elate  was  anal 

to  tho   clan,   waa   formed  upon  the  

pattern,  woM  held  lof^thor  by  alike  principle,-' 
and  waa  not  BulmtituUre  foe  it,  but  accuma-' 
lative  npon  it." 

Space  will  not  permit  as  to  quote  tho  evi- 
den<?e  whl^rh  Dr.  llcnm  addnces  in  au|>i)Oit  of 
tliL-eu  |imf<oeitions.  bat  we  most  not  paH 
over  ill  silence  the  felidtons  ohaerratton 
which  he  mokM  with  respect  to  tlie  analogy 
of  tlif*  state  to  the  houMhold,  a«  denoted  by 
the  iiecesaity  of  a  ccunmon  hearth  in  mch. 
After  citing  what  Ariatotle  luirs  willi  rospent 
to  rolera  dcrivitiR  their  honour  from  th»  pom- 
.  luon  heoitl),  the  writer  reminds  w  that 
"  tbe  I'rTtancam  wm  essential  to  the 
political  life  of  crerr  Oreciin  city ;  and 
the  rnrtoiieum  conWi  ^^*d  the  common 
hcortb,"  When,  in  wifly  limea,  AttiOS  was 
itihtitiitpd  by  BCiiarate  communitiea,  enrh  i>f 
ihtni,  oixordiiig  to  Thocydido*,  powesaed  iU 
own  Prytaneum  and  its  own  ralers  ;  hut  when 
Thwwiw  8ur«eded  in  blending  ihem  into  one 
cily,  their  union  rested  upon  the  common 
woishipof  Fallaa  Athene.  When  this  memo- 
rable ftSBOctation  was  formed.  i»  altogether 
certain;  "but,"  aay*  Dp.  Heani.  "it  is 
hardly  an  exagReratinn  of  ita  impofUnce  to 
dL'SLTilio  the  event  aa  "the  bcijiniiinx  uf  tbe 
jjoUtical  history  of  mankind."* 

Out  author  nest  pauea  on  todiaousa  the 
relation  of  tbe  Cuim  to  tlie  state '.  to  de- 
scribe the  development  of  tho  aimr.  wtiich 
was  originally  the  clan,  but  nubwia^nlly 
fonned  S  body  indc|>eiident  ot  il :  ami  to  «• 
plain  the  processee  by  which  strtlca  nndec- 
went  diainlegmtkm.  Then  he  proceeds  to 
iiiHuire  who  were  iJ»e  laembow  o(  the  atate, 
and  10  consider  the  targe  exceptions  which 
were  made  to  the  universality  id  ita  authority. 
even  OS  iSKsrds  iU  a^'arciit  men.hera,  inci- 
dentally poiiuinK  o«t  that  the  diatinction  be- 
tween Jim  Privtttum  axtdJm  I'Hbliciim  WM 
a  rational  and  a  necessary  one,  the  re*wn  fw 
itabeiiv  found  in  the  hietoty  of  law,  whitli 
shows  that  they  denoted  two  5crf»:lly  dis 
tinct  systems.  The  acuteneaa  61  the  follow 
ing  pasiaffe  will  be  apprecistcA  l>y  everj 
Student  of  tlic  acicnre  of  jun»prudcncfl  :— 

"  In  its  corliMt  aenae  Jn*  /'r.no/«m  mean 
(■!ttiv.cn«tom.  inidndrng  undwr  »oj^  «»?•*■ 
siuii  the  cu^iome  of  "«  ^"^J?'.,:.'; 
rvhlifum  at  the  same  period  meant  a*aw 
IikW  When  the  atatcprevnded  ovfi  -  ' 
the  Jm  Prifiitum,  or,  at  Iwwrt,  so  r 
as  euivired.  bcctMi«e  a  iwiUou  oi  i 
mands  of  ilw  atate-ihat  w.  the  ""j'**  " 
[XMauae<l  and  enforced  ti»e  coatoma  Uiat  lu 
grSwirup  omler  the  old  system  llmduani 
H  its  legialative  organs  became  dev«lope< 
the  state  clnimeil  and  ojterclaed  Uie  |wwer  * 
modifyinu  these  customs.  Thus  /«*  Pnn 
Imn  became,  in  fact,  a  port  o[  Jt»  i  » 
/('mw  ill  it»,  oriin'iw  Bei\8e.  Hot  ini 
the  developmcnl  of  the  siul*,  there  gn 
up  a  body  of  law  relatin;;  to  tlve  pow« 
pnrilcges,  and  itnmumuesof  tbe  state  ite« 
—that  IS,  of  tlie  pobli^l  Oman  ol  m*tm 
munjty.     Vo  lh«  tt*  '^^^^^^nST' 


.  TWlSi,  aodw    tiM~Uwa    of  a 
i«  lorcngiur  ba«  bmn  luUunltMd,  baj.' 
1  UMnoeiottfi  ft  ftubjvct  of  Ui«  (jama 
-^,  the  worid.    The  nationftl  obAcuctcr 
bntpemmuU.    Th«  ooiu«quencQi 
9w  the  «*iBnripUoi\  of  that  churactei 
x>ttaoQ  of  Ui«  etupire  ore,  inticMJt  ila^ 
or  tJi«  Uwa  of  tliftt  jMtrtiua    But 
Mn   nftlioiis,   iia.tiaii»|jtr   does   not 
■  aagrctt." 

,Mtim  of  law,  of  cuttofD,  uid  M 
l«ir,  and  Hie  tnetfwxla  by  which 
>  tmwfofmod  into,  or  dutliad  with, 
of  Uw,  aa  well  as  the  teciprocn 
!Of  Uw  ctfid  ctuitom,  form  ihe  «ib- 
^•  rliiij>ler,  which  dmaivea  »  he  rc- 
I  we  tliink,  aa  An  ciopdiii]^  raloable 
Ition  to  tbe  biaton  <rf  ianqtrudence  ; 
lie  sncreedinK  treatise  on  the  orijpii 
Qu  im*iwrty  deals  with  &  <iaMlion  of 
le  HDi'ortaiice  in  a  philr>itoi)hical spirit, 
ith  a  freahhcwt  and  otiKiiiolitr  which 
e«n  aiimnlHU'd,  p«?rha]iii,  bf  th«  «Kc«p- 

t[avouniLilecircanmance«tindar  which 
le  subject  ia  surveyed  by  the  writer, 
ecii|Me*i  ft  Htandpoint  »o  rcmole  fiooi 
tatinii  coiittoveniea  uf  the  old  world, 
fstenoe  of  proiiertr  is  connotail  by  the 
\ce  of  human  heingit  :— 
HI,"  obncTve*  Ur.  Haarn,  "  hare  alwajra 
pOMsniou  erf  sitch  natural  agentcias 
icopdhls  of  appropritttioii ;   )uiv«  used 
E>r  their  own  ptirptiaes  to  any  eit«iit 
irinK  any  time  that  Ihey  thouxht  lit; 
rwented  other  person*  from  ititerferiii^ 
hem  ;    and    have   acknowli?<lao>i    liie 
lOn&mf  etaims  of   their   (VimpATtions 
minaimilarcircnnsBaiicrii.   I'rornment 
I  the  maural  agents  thut  have    been 
|>proi)riiited,  bocanm.  although  apivi* 
mmple,  it  really  inclmiea  a  ntullituits 
~  forces,  is  land.     The  ri;cht  ol  pr> 
tias  bven  d«ni«d  for  rsasuna 
I  tiielr    Icicitiniat*    concliuloot, 
tiDoet  every  kind  of  commodity.  ' 
atinibiliito  nil  i^prtrate  nndonsf 
Be.    The  luimo  arb'uiiient  wliii-h  is  oaed  < 
n  thitc  intlividual  prupcriy  iu  laiid  i«  : 
hrould  alao,  if  it  wsro  tms,  provn  that 
fen  cat!  have  nny  exclttsive  n^hi  in 
ftory.     If  the  laud  of  En^'t  I  .  : 
use  iti  which  commaciiai 
preasion.  the  silt  of  God,  r     t     ,      -i 
Lde  to  lOncliahmen    but  to  nuukiad. 
lefore,  nri  individiMl  Kngliahman  <nui-^ 
|BI>^o|>(^^t^  in  it.  no  number  of  Eng- ' 
"    whether  separately  or  iwllpt-tivnly,  j 
I  any   such  claim.      If   land   be  iu- 
of    ttppfy>pitattoi>,    lUat   incapacity 
■  not  only  betwoen  ni«inb«r8  of  the 
tmunitiea,    but    between    diiTer«nt 
itiet.     Yet,    whatever  may  be  the 
'  of  the  snbjwt,  no  awh  hwamnity 
been,  in  fnct,    sdniitt^d.     In   all 
Mid   even   irk  the  lou>e<ti   aiiil  radsaC 
if  aoHccy,  the  tx)miii»ti  property  of  the 
I  tribe   18    ri^orouHly   dcliued.     Tiie 
kriea  of  Australian  tribe  lauda  are  »i 
ly  marked  out  an  the  bouudariea  of 
glish  trciillauiuii's  eatate." 
«rly    timfl4,    properly    assumed    two 
it  tfie  vorimnite  and  the  other  in- 
and  [u  the  -fm  CiviU  was  the  cos- 
law    ot   lh«    former,   so  the  Jut 
rium  ippeara  to  have  been  the  law 
Rmdaally  eatablislied  to  roKOl 
ziiditii  oi  ii'jiuaiLcUUaua . 


of  dvil  jurisdiction,  u  one  to  whfcfh  va. 
should  be  doing  an  uijnstin  by  any  attontpt 
to  condcnHe  lia  closely  imnpactod  stst«- 
'tiienlsaud  sfgumeiiis.  we  will  content  our* 
selves  by  iMCtclnjc  )»  ronrlituun  tlie  broivd 
■cofveand  rooaterly  treatment  uf  tJie  doain; 
IKirtion  of  the  work,  in  which  l>r.  ne«m 
(lealfl  with  tbe  decadence  ul  thu  cUii  aiid  tbv 
substEtatod  ascendancy  of  th«  sUte.  In 
ar>'halc  society,  he  t<11a  us,  the  unit  was  the 
hoiiMliold :  ill  modem  society  it  is  tJie  in- 
tii\idnal.  By  wbftt  graft  upoa  (be  old  wild 
(•t0(.-k,b« asks,  hsHtlieirnit  of  modem  rjviliia- 
tion  b<en  produced  ?  Hin  reply  is  the  fidluw- 
injt:— 

'•  Hiis  inflnenre  is  found  In  the  state, 
'rimt  form  of  uaaooiation  which,  mider  the 
niiiue  of  tlie  stoio,  T  liave  endo^vourcil  to 
ilLKK-ribo — iliHilf  one  of  tboae  forra^i  of  ri<x;jei> 
which  was  originally  roiLiirui'tRil  li)i<jii  tlin 
model  of  the  household  lypi^  h.-u  incliiflnl, 
hns  altered,  and  in  farountMe  conditions  liA 
assimilalfd,  both  the  old  clan  ayatem,  and 
alto,  altbootiti  more  slowly,  the  ayabein  ^>E  the 
boQBebold.  Lltimawly.  itt  the  ordinary 
conneof  itanwn  (li'vi'luTim^iit.  it  liasHU*Mtl- 
lUtod  a  pfdilJnil  rrlittiun  f'tr  the  old  bond  of 
union.  Aa  Ihe  new  system  inrreased  in 
\i];tiur  and  arlivity  the  iA'X  ayiitetii  ([raditaltir 
(liviiidW.  and  at  leitgth  (ult  into  oim|*Iete 
4lm-u)-.  'I'huii,  vtitbmtt  any  formal  cli^Mi;<e, 
the  old  dMd  corimrate  aystcni  wan  uUnoat 
inaetiaibly  replnced  by  that  livinu  force  wluch 
recoimises  ihe  full  freedom  of  indiridul 
action. " 

i^ieaking  nf  the  traasltfon  from  corporats 
to  individaal  ownership.  Dr.  Ueam  cdprssMS 
hiuiMlf  to  tbe  (bUowinc  effect:— 

"The  honaefaold  waa  much  mors  com- 
Mtiblc  with  political  aitthoritr  Uian  the  clan. 
It  conser^nently  long  narvireJ  the  fall  rue«n- 
deticy  of  tlic  atate,  and  it  left,  at  leMt  in 
ttoouui  law,  dMptneeaof  itMiulluenL'4.  Tht 
|«inciplcDf  univetMl  snceeMioii,  tbe  principle 
Oiat  no  aajniiiitlon  could  be  mide  by  means 
u(  a  stranger,  the  coaseqttstit  T»l4rdalioii  of 
Ihe  natural  Krawtb  of  saeiicy,  and  tbe  whole 
doctiiiic  ot  the  PaCria  Po(«Ma»,  are  nil  doa  to 
theori}(inal  wnMption  of  the  hoiwchiild  aa  a 
corporation.  Vet  Ihiscorporate  household  ws.^ 
iDooitsisteiit  with  fall  social  and  political  de- 
ent,  and  slowly  and  ipudually  l»ok« 
r.  Its  disintegration  vw  rniMd.  not 
single  inflnencQ,  bat  by  the  concunwi 

of  vuiouB  cansM.    Tn«  prooeu  may 

bedcacribed  ingenerul  terms  asanAlt«r<uion 
Inthe  pctgtionof  the  i'Mtr  famitku.  In  ooc 
direction  hU  power*  were  sreatlj  e.it«nded  i 
in  another  direction  they  were  itreaUy 
Bbridoed.  On  (lie  one  aiJ«  the  suts 
*ndaaUr  diachannd  the  tniaU  upon  wbiuh 
Uis  Pattr  fafZiias  held  hU  propenr. 
and,  coiiiMnuently,  Ihe  roilrictiodB  upon 
hia  enjoyment  of  it.  <)n  tiio  other  sidi  it 
strictly  Iimite«l  the  exercise  of  his  iiuihonly 
tjver  the  renwrio  of  bin  hou9«hold-  Tlirn,  tn* 
history  ol  Itiilividual  prvi>etty  and  tho  hia 
of  personal  liberty  coincide.  Doth  of  '^ 
resioUcd  from  the  disintetfration  of  the  In 
hold.  Tbs  hoose-mMtei  slood  forth 
in  hie  bro|Mrty,  bat  shorn  of  his  power 
dependent  cnerged  from  the  niins.  i>eniiil 
but  frw." 

Tbe    disintesfatiiig    inflaence    of    ChrU 
tianity  upon  society   diittni;  tAi«  euti  ^w^ 
:\«a  tA  \V*  \(M*ws^  wfcS*  ifc  '«»*i«js-" 
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